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TO 


GEORGE  CRANSTOUN,  Esq. 


DEAN  OP  THE  FACULTY  OF  ADVOCATES. 


Sir, 

It  would  not  be  agreeable  to  you  were 
I  fully  to  express  those  feelings  of  high  respect 
which  prompted  me  to  request,  that  I  might  be 
permitted  to  dedicate  the  following  Treatise  to 
you.  But  the  unanimous  suffrage  of  your  bre- 
thren, in  raising  you  to  the  office  which  you 
now  hold,  confirmed  by  the  opinion  of  the  pub- 
lic, emboldens  me  to  say,  that  no  name  can  be  • 
more  appropriate  to  a  work  which  professes  to 
discuss  an  important  branch  of  commercial  law, 
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DEDICATION. 


than  that  of  one,  who,  to  his  other  distinguish- 
ed endowments  as  a  lawyer,  has  always  united  a 
rare  felicity  in  tracing  the  development  of  those 
great  principles  of  justice,  on  which  commer- 
cial law  peculiarly  depends. 

I  have  the  honour  to  be, 

Sir, 
Your  most  obedient  and  faithful  Servant, 

R0B£BT  ThOMSOK. 


Edinburgh,    1 
21st  May  1826.  / 


PREFACE. 


In  a  Practical  Treatise  an  Bills  of  Exchange  and  Pro* 
missory-iiotes,  it  is  imnecessary  to  enter  minutely  in- 
to their  history,  more  especially  as  this  matter  is  in* 
volTed  in  great  ohscurity.  The  leading  principle  of 
biUs  appeaiB  to  have  been  in  some  instances  faintly 
perceived  by  the  anci^its ;  but  the  discovery  of  those 
nses  which  alone  raised  them  to  the  rank  of  an  inven- 
tion was  reserved  for  modem  times.  At  what  precise 
period  these  docaments, .  in  their  modem  acceptation, 
were  first  introduced,  is  altogether  uncertain.  But,  in 
all  those  nationa  among  whom  bills,  whether  foreign  or 
inland,  and  promissory-notes,  have  come  into  complete 
efibct,  their  progress  has  followed,  with  wonderful  ex- 
actness^ the  course  of  commerce*  In  most  countries, 
foreign  conmierce  has  taken  the  lead,  probably  from  one 
cause  among  many  others,  that  a  nation,  before  its  ca- 
^kal  has  aocumnlated,.  finds  it  more  advantageous  to 
purdiase  comfbrts  and  luxuries  from  nations  farther 
sidvanced,  in  exchange  tor  its  own  rude  produce,  than 
to  engage  prematurely  in  manufactures.  But  those 
wh<^  from  the  course  of  their  dealings,  owed  money  in 
a  foreign  country,  would  naturaUy  wish  to  save  the  risk 
and  expense  of  transmitting  it  in  specie^  by  paying  its 
amount  to  any  person  in  their  own  place  of  residence 
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who  had  money  to  receive  in  this  foreign  country,  and 
obtaining  from  him,  in  exchange,  a  draft  on  his  debtor 
for  the  same  amount,  payable  to  their  creditor.  Such  a 
draft  is  a  foreign  bill.      When,  in  the  progress   of 
society,  a  mutual  commerce  was  established  between 
different  parts  of  the  same  country,  it  became  impor- 
tant, both  to  secure  the  safe  and  speedy  settlement  of 
debts  due  from  one  place  to  another,  by  procuring 
drafts  from  the  one  place  payable  in  the  other ;   and 
also  to  constitute  debts  due  by  one  merchant  to .  an- 
other in  the  form  of  a  document  which  could  be  tnms- 
mitted  to  third  parties,  so  as  to  afford  a  ftind  of  credit, 
if  necessary,  to  the  originid  creditor.     Hence  arose  in- 
land  bills,  which  are  drawn  by  one  party  on  his  debtor, 
payable  either  to  the  drawer  himself  or  to  a  third  party, 
imd  are  in  both  cases  transmissible  indefinitely.    These 
documents  gradually  acquired  almost  all  the  privileges 
of  foreign  bills.    The  same  privileges  were  last  of  all  be- 
stowed on  promissory-notes,  the  simplest  of  commercial 
documents,  whereby  a  debtor  merely  obliges  himself  to 
pay  a  certain  sum  to  his  creditor.     These  documents 
seem  to  have  been  first  recognised  as  instruments  of 
commerce,   when  issued  by  bankers^  payable  to  the 
bearer,  probably  because  the  currency  of  such  notes 
was  both  safer,  if  the  bankers  were  of  known  credit, 
and  certainly  was  more  essential  for  the  purposes  of 
commerce,  than  the  currency  of  notes  granted  by  pri- 
vate individuals.     But  the  convenience,  even  of  these 
notes,  in  liquidating  debts  between  two  individuals, 
when  there  was  no  need  for  the  intervention  of  a  third 
party,  gradually  introduced  them  into  such  transactions, 
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and  gave  them  at  last  the  currency  as  well  as  all  the 
odier  privileges  of  bills.  The  decisions  and  enactments 
by  which  these  several  documents  were,  brought  into 
their  present  state  of  complete  efficacy  in  Scotland  and 
in  England,  shall  be  afterwards  noticed. 

It  is  remarkable,  that,  since  the  time  when  bills  and 
notes  received  full  effect  in  Scotland  as  commercial  do« 
cuments,  no  work  with  regard  to  them  has  been  pu« 
blished  by  any  individual  belonging  to  the  bar.  Mr 
Forbes's  Treatise,  which  is  more,  than  a  century  old, 
was  written  long  before  promissory-notes  had  acquired 
the  privileges  of  bills,  and  before  the .  law  of  prescrip- 
tion as  to  bills  and  notes  was  introduced ;  and,  al- 
though it  is  a  work  of  great  merit,  en\bracing  a  large 
share  of  the  learning  applicable  to  bills  at  its  date, 
especially  of  that  which  was  to  be  found  in  the  con- 
tinental writevs,  it  may  be  safely .  said,  that  the  law 
of  biUs  and  notes,  so  far  as  it  depends  on  Scotch  deci- 
sions, was  formed  since  his  time.  Two  editions  of  a 
very  respectable  modem  work  have  appieared .  on  the 
same  subject.  But,  I  believe,  it  is  a .  pretty  general 
opinion  among  the  profession,  that  a  work  giving  a  full 
and  systematic  exposition,  of  the  law  of  Scotland,  with 
regard  to  bills. and  notes,  as  illustrated  by  the  decisions 
of  our  Courts  down  to  the  present,  time,  is  still  a  de-^ 
sideratuan.  There  is  one  task,  likewise,  of  great  de*- 
licacy  and  importance,  which  has  not  yet  been  perform- 
ed, viz.  that,  of  combining  in  one  treatise  with  the 
Scotch  authorities,  those  stores  of  legal  knowledge  which 
are  afforded  by  the  decisions  of  the  English  Courts,  so 
far  as  the  law  in  Scotland  and  England  has  been 
administered  on  common  principles.     It  is  with  sincere 


iliftdfinee  Att  i  n^  submit  ta  tka  public^  a  vork  whjeb 
ittiptemhA  ta  aMonaqsliBh  these  tiM  ol^^tak  I  have 
mdewmfBf^  after  amrefiil  exaifiiMiaoii  of  aU  thtraur 
thantka  muk  da^j^ma,  Scobfk  and  English,  down  to 
the  latest  period,,  ^  to  unite  tibcm  imto  one  Traittscw 
vhich  wof  esphua  the  lam  of  bills  and  notas^  agmesbly 
to  the  pmieiple&idiMaieBeeogEiised  in  Scotland  Those 
whp  kniQi¥^  the  hoaarda incident  toithe  stady  o£  ^  Iweign 
sg^m  of  fam,  rail  sTwpatUse  mth  me  in  the  sppisSH 
bmsion,  that  I.  may^  id  a  numbor  of  ind»nces»  havo 
saistaken  the  i^lieatioft  of  those  Ekiglisli  aulhoritaea' 
wjuch  are  cited.  Bnt  I  hare  used  etery  ^rt  to  »< 
void  ibis  risfc,  by  excluding,,  so  &r  a&  I  could  dis^ 
thigiiish  thea^  suob  cases  aa  a{^isaffed  to  turn  od 
IPoiBts  peoditf  to  £i«li«h  l«w,  while  I  h»e  triedto 
amiii  aiystif  of  all  those  whidh  taedad  te  iUustiste  the 
gonesal  pyfiunplea  of  tha  law  of  bills.  I  ham  Kkamse 
medy  inr  the  same  puvposc^  bu&  with,  tibo  sMoe  nacesh 
sary  esRiliony  the  works  of  the  iesding  oontineatal  au<* 
fhora  on  bilk;,  and  eqpeciaUy  FMhier's  admiisble  woifc 
an  iiuji  8i9ibj6e(. 

It  ]?9inaiD&  only  ta  st8t^  the  pfant  of  this  Tzeataafti. 

BiUa  and  notes  auqr  bd  cionsidered  with  sefevenee  te 
then:  constitu^n  snd  hgal  o&cta  as.  eomplete  dora^ 
monAs,  their  transnisffioni  their  eicoctttkau.  and  diek 
enduianeey  or  their  extinotiom  Thnr  constibakiflai  and 
legal  elCbcta  aio  discussed  in  the  twoi  firat  diaptan^ 

1  It  is  proper^  (cfr  the  sake  of  coirectiiefls,^  to  ineAtioii|t]uit  the  oa* 
ly  instance  in  which  I  have  not  consnked  die  erigi>ia}R6portB,rehitee 
to  a  Tf^inne  of  Vhi  IVkwcaees)  BaJ^tohayebeeop^inhed  hyMi 
Bawliny  and  Bylani  diatinat  fma  time  oAer  Befortii}  hm  fk 
ipdiiish|.a&I  hftve  not  been  i^  to  prociixe  it^  I  have  noticed  000 
two  caaes  of  little  moment  on  the  authority  of  Mr  Jeremy's  Index. 


llieFtrak  Chapter  xdstes  to  tibe  qualitiefi  and  nqimhes 
of  fai&B  uid  notes,  mchding  ail  bankers^  notes,  as  wd) 
as  dmfts  on  faankeis,  considered  itith  refieranee  to  their 
general  nature  and^fectsu    The  Second  Chapter  treats 
of  tliem  with  relation  to  ike  dilbient  parties  who  may 
be  bound  by  them,  and  the  wioua  niodes  in  which 
these  parties  nuqr  be  bound.    The  Third  C3iapter  re- 
lates to  their  transmiamon,  or  their  transference  by 
indorsation,  or  otherwise.    The  next  subjeot,  viz«  their 
executioai,  compvehenda  two  different  caaes^  m.  Ist^ 
The  ease  when  a  note  is  paid,  or  a  bill  is  accepted 
and  paid  aoeoading  to  its  tenor  ;  and,  Se%,  The  op« 
ponte  case»  when,  in  conseqiiience  of  tiie  proper  debtor 
finlii^  to  aec^  or  pay,  the  holder  haa  a  ehun  of  re* 
course  against  the  drawer  and  indoraers^    The  first  of 
these  easaa  ia  dLseussed  in  Chapters  Fourth  and  Fifth, 
^hidi  treat  of  Acceptance  and  of  Fkyment.    In  the 
Sixth  Chapter,  on  Negotiation,  I  have  discussed  the 
measures  necessary  for  securing  the  holder's  recourse 
against  the  drawer  or  indoraers,  in  the  event  of  non- 
acceptance  or  non*payment.    The  natural  sequel  to  this 
subject  is  Chapter  Seventh,  on  Action  and  Diligence, 
which  treats  of  the  legal  remedies  competent  in  every 
case  against  all  the  several  parties  to  bills  and  notes, 
and  the  procedure  l^  which  these  remedies  are  made 
available.     In  the  whole  of  this  discussion,  it  is  taken 
for  granted,  that  bills  and  notes  are  subsisting  docu- 
ments*     But  the  fourth  head,  viz.  their  extinction^  is 
next  discussed  in  Chapter  Eighth,  which  treats  of  Pre- 
scription. 

This  arrangement  appears  to  exhaust  the  subject  of 
bills  or  notes,  on  the  supposition  of  the  several  parties 
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concerned  in  them  remaining  solvent.  But  the  title  to 
such  documents,  their  transmission,  and  the  different 
claims  competent  on  them,  may  be  aflPected  by  the  in* 
solvency  or  bankruptcy  of  the  several  parties  who  are 
in  right  to  them,  or  are  debtors  in  them  ^  and,  there- 
fore, I  have  employed  the  last  Chapter  in  treating  the 
important  subject  of  insolvency  and  bankruptcy,  as  af- 
fecting bills  and  notes,  considered  in  these  different  re- 
lations. 

In  some  treatises  on  bills  and  notes,  letters  of  cre- 
dit have  been  discussed  separately.  I  have  conceived 
it  advisable  to  insert  those  decisions  which  relate  to  let- 
ters of  credit  as  guaranteeing  bills  or  notes,  especially 
those  which  reelect  their  negotiation,  in  the  body  of 
this  work.  But  I  have  refrained  from  entering  into 
the  discussion  of  letters  of  credit  generally,  as  that 
forms  a  subject  not  at  all  connected  with  bills  or  notes. 


I  cannot  conclude  without  expressing  my  warm  ac- 
knowledgments to  those  professional  friends  who  have 
revised,  in  separate  portions,  almost  the  whole  of  this 
work,  and  have  favoured  me  with  many  valuable  sug- 
gestions for  its  improvement.  Indeed,  I  owe  my  thanks 
to  every  gentleman  from  whom  I  have. requested  either 
advice  or  assistance,  for  the  uniform  kindness  and  ala- 
crity with  which  my  wishes  have  been  met.  Perhaps 
I  may  be  allowed  to  express  a  hope  that  these  circum- 
stances afford  an  earnest  of  the  indulgence  with  which 
the  work  will  be  received. 
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BILLS  OF  EXCHANGE,  PROMISSORY- 

NOTES,  &c 


CHAP.  I. 

OF  THE  REjJUISITES  AKD  QUALITIES  OF  BILLS  OF  EXCHANGE^ 
PROMISSORY-NOTES,  BANK  NOTES,  BANKERS*  NOTES,  AND 
CHECKS  ON  BANKERS. 

^^  BILL  OF  EXCHANGE  is  a  written  request,  addressed  by  a 
person  who  is  called  the  drawer,  to  another  person  called 
the  drawee,  desiring  him  to  pay  a  certain  sum  of  money,  ei« 
ther  to  the  drawer  himself  or  to  a  third  party,  called  the 
payee^  within  a  certain  tune  after  its  date,  or  after  it  is  pre« 
sented  for  pajrment,  or  on  demand*  If  the  drawee  signs  the 
bill  in  token  of  his  agreeing  to  this  request,  he  is  called  the 
acceptor. 

•  A  promissory-note  is  a  written  promise,  signed  by  the 
granter,  whereby  he  engages  to  pay  a  certain  sum  of  money 
to  another  person,  called  the  payee,  within  a  specified  time 
after  its  date,  or  on  demand. 

A 


2  SUMMARY  EXECUTION  ON  BILLS. 

The  payee  of  a  bill  or  note  may  transfer  his  right  in  it  ta 
a  third  party,  by  writing  his  name  on  the  back  of  it,  either 
simply,  or  with  an  order  prefixed  to  pay  its  amount  to  a 
certain  individual.  He  is  theQ.  called  the  indorser ;  and  the 
person  to  whom  the  right  ia  transferred  by  the  indorsation 
is  called  the  indorsee  or  holder.  Hiis  indorsee  may  trans- 
fer his  right  by  the  same  means  to  a  third  party,  and  each 
successive  indorsee  may  do  the  same. 

When  a  promissory-note  is  first  indorsed,  it  then  resem- 
bles  a  bill  of  exchange ;  the  payee  who  haa  indorsed  it  bebg 
in  the  situation  of  drawer,  the  granter  in  that  of  acceptori 
and  the  indorsee  in  the  place  of  payee  of  the  bill  '• 

A  bill  is  either  foreign  or  inland*  The  former  is  a  bill 
drawn  or  payable  abroad  \  Such  bills  are  generally  made 
payable  to  a  difierent  party  firom  the  drawer ;  but  there  is 
nothing  to  prevent  him  firom  being  likewise  the  payee.  An 
inland  bill  is  drawn  upon  a  person  living  in  the  same 
tountry  with  the  drawer,  either  in  favour  of  a  third  party^ 
or  of  the  drawer  himself. 

In  Scotland,  payment  of  bills  may  be  enferced  sumnmri- 
ly,  without  any  intervening  action.  This  right  of  summary 
execution  was  first  introduced  by  the  act  1681,  c  20.,  which 
enacts,  1^  That,  on  the  observance  of  certain  requisiteSf 
to  be/»fterwards  stated  more  porticularlyi  there  shall  be  susxh 
muty  dil^ence  vpoa  foreign  hShf  at  the  instanog  of  the 
payee  or  his  order,  and  that  either  against  the  draamr  or 
indorser  in  case  of  non-acceptanoe^  or  against  the  aceeplof 
in  case  of  noi»-paymeQi^  for  the  whole  sums  oontuned  in 
the  bill;  and,  SdTy,  That  in  caae  of  the  fianna  therein 
prescribed  as  essential  to  snnunary  diligence  not  being  oIh 
served,  no  remedy  shall  be  competent  on  the  bill  ex* 
eept  an  ordinary  action.  Hie  act  contains  varioos  other 
provisions,  w^iich  shall  be  afterwards  eiqdained  in  deCafl  K 

1  Per  Lord  Mknsfteld,  Burrows'  Re|».  G09. 

s  Bayley,  p.  28,  4di  edit. 

9  Fkb  Chap.  VIL  on  Action  and  DUigenca. 
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The  ri^t  of  jmag  summarj  execution  was  afterwards 
extended  to  inland  bills  by  the  act  1696»  o.  9tk^  which 
enactSy  ^  That  the  same  execution  sball  be  competent,  and 
**  proceed  npon  inland  bills  and  precepts,  as  is  prorided 
**  (by  tbt  said  act)  to  pass  upon  foreign  bills  of  exchange," 
and  ^  which  act  is  hereby  extended  to  inland  bills  and  pre- 
**  cepts  in  all  pmnts."  Inland  bills  have,  since  the  date  of 
dbk  last  act)  possessed  in  Scotland  all  the  privileges  allow- 
ed Id  fiweign  bills.  On  this  principle,  the  Court  %  after 
tikkiDg  the  nqMirt  of  merchants  as  to  the  practice,  decided, 
b  SB  early  case,  that  separate  payments  of  such  a  bill,  not 
appearing  on  die  face  of  it,  could  not  be  pleaded  against  an 
unennis  indorse  And  again  %  in  the  case  of  an  inland 
idl  between  two  parties  oidy,  (though  it  was  pleaded  that 
sbA  a  docmnent  coidd  not  be  considered  as  granted  in  re 
matOktria^  but  merely  as  a  security  for  debt,}  the  Courts 
siker  a  fiill  disoussion,  held,  that  it  was  privileged  as  a  biH, 
iasaDmcfa  that  an  onerous  indorsee  was  not  liable  to  a  plea 
tif  oampensation  competent  against  the  original  drawer^ 

Prcnussory-^iotes  in  Scotland  were  not  at  first  allowed  aU 
DMNtai^of  the  privileges  of  bills.  Hius ',  the  Court  found, 
ihat  a  promissory-note  had  not  the  privileges  of  a  bill,  either 
as  to  exemption  from  the  solemnities  required  in  writs,  or 
as  to  sommary  execution ;  but  they  ^pointed  parties  to  b^ 
heard  on  the  question  whether  it  was  holograph  of  the 
gnintcr.  In  a  previous  case  %  they  had  refused  to  sustidn 
s  note  for  L.26  (Scots  ?)  as  holograph,  in  respeet  that  th6 
mm  was  filled  up  by  a  differ^it  hand.  The  privilege  of 
SQBUBQary  diligence  was  also  refused  to  such  notes  ^.    In 


>  Fnrlioliii  V.  Cocklmni,  9kh  June  1714,  Mdit.  150S. 

<  Tiidbope  V.  Tttznbiill,  ISth  June  1748»  Morr.  1437,  and  1510. 

s  Aitwtiaee  V,  Scott,  29lii  Jan.  1706^  Morr.  12255. 

4  llerioc  r.  Blytfa,  Nor.  1681^  Moif,  17020. 

A  Kiiif;p.  Eisdale,  Morr.  12256. 
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:<me  case,  where  the  indorsee  of  a  note  was.  met  by  compem* 
satuMi  on  a.debt  dde  '^ta  the  granter  by  the  original  payee  % 
the  4(fifence,  acoordiii^  to  one  report,  was  sustained;  ^^ 
even,  according  to  another  report,  which  bears  that  it  was  r^ 
pelled,  the  judgment  proceeded  on  the  ground^of  the  note  h^ 
•Ting  been  granted  in  London,  and  falling^therefore,  under  the 
English  act  of  S.  and  4.  Anne,  c.  9.,  which  gives  to  promissory- 
notes  all  the  privil^es  of  bills  \ !  It  was  decided  in  another 
•case  \  that  the  indorsation  of  a  promissory-note,  blank  in  the 
.date,  and  not  intimated,  must  be  postponed  to  an  arrestment 
Jaid  in  the  hands  of  the  granter  by  a  creditor  of  the  original 
payee.  With  regard  to  recourse  by  the  indorsee  of  such  a 
kiote  against  the  indorser^  it  was  decided  in  one  case^f 
that  the  indorsee  was  eiytitled  to  it,  thoi^h  there  had  been 
.such  a  want  of  due  negbciataon  as  would  have  cut  off  re* 
course  upon  a  bill,  it  being  <^  the  opinion  of  the  Cooft  that 
^  promissory-notes  did  not  require  exact  negoeiatioiu''  In 
a  later  case  ^,  the  Court  adopted  a  different  view  of  die  main 
ter,  but  one  still  more  hostile  to  the  privil^es  of  sudi  dociw 
jnents ;  for,  while  they  admitted  that  promissory-notes,  b^ 
ii^  m  re  mercatoriOf  were  now  to  be  considered  ;as  probative 
without  the  statutory  solemnities,  yet  they  held  that  the  pri* 
vil^ge  of  recourse  upon  them  could  not  be  given  without  a 
statute.  But  the  act  12  Cieo,  III.  c  72,  $  S6.  (made  perpetual 
by  28  Geo.  IIL  c.  18,  §  55.)  put  an  end  to  all  these  questions, 
by  enacting,  that  ^^  the  sai^^  diligence  and  executicm  shall 
<^  be  competent,  and  shall  proceed  upon  promissory-notesi 
<'  whether  holograph  or  not,  as  is  provided  to  pass  up<»i 
^_  bills  of  exchange  and  inland  bills  by  the  law  of  Scotland ; 

1  Bundie  v.  Kennedy,  12th  Feb.  170^  Morr.  12856. 
S  Fleadingt  in  King  v.  Eiadale,  before  cited. 

9  Gordon  v.  FoibeB  and  Innea,  2d  F^.  1739,  Morr.  712,  and  12259*  and 
More  V.  Fnxton,  9lh  Dec  17S6^  Morr.  12259. 
«  Gdlendera  v.  Birtwfaijrtle,  17th  July  1766,  Morr.  ]22fia 
^  Omg  V.  Gf«en,  25th  Jan.  1771,  Moir.  12259. 
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*^*and  that  promissory-notes  shall  bear  interest  as  bilfs^ 
^^  and  shall  pass  by  indorsation ;  and  that  indorsees  of  pro* 
^*  misspry-notes  shall  have  the  same  privileges  as  indorsees 
^^  of  bills  in  all  points.'*  Promissory-notes  are  now  there*; 
fore  altogether  in  the  same  situation  with  bills  of  exchange. 
'In.&igland»  even  foreign  bills  were»  till  a  comparatively 
recent  period>  ocmfined  to  transactions  between  merchants.^ 
It  is  a  singular  fact  in  the  history  of  that  great  commercial 
country^  that  so  late  as  ihe  1st  of  William  and  Mary,  it  was 
sustained  as  a  defence  by  the  CSourt  of  King's  Bench,  against 
an  action  on  a  bill  of  exchange  drawn  in  France,  that  the 
defendant  was  a  gentleman,  and  could  not,  therefore,  be 
bound  by  such  a  document,  seeing  bills  were  mercantile  do<-: 
cuments  '•  The  judgment,  however,  was  reversed  in  the 
Exchequer  Chamber  on  a  writ  of  error ;  and  it  was  there 
found  that  foreign  bills  were  binding  generally  on.  all  classes. 
Inland  bills,  likewise,  came  graduaUy  to  acquire  in  Ejigland 
the  same  privileges  with  foreign  billsj  although  a  distinction^ 
is  Still  made  between  them  as  to  some  of  the  measures,  ne- 
cessary for  recovering  payment  and  preserving  recourse. 
On  this  subject  the.  9  and  10  Will.  III.  c.  IT,  and  the  a 
and  4  Ann,  c.  9,  §  4,  &c.  contain  certain  provisions  respect- 
ing inland  bills,  which  shall  be  afterwards  noticed^  The 
last-iAentioned  act,  $  1,  8,  likewise  makes  promissory-notes 
indorsable  in  the  same  manner  as  inland  bills  of  exchange^ 
and  confers  on  them  the  same  privileges  and  the  same  re- 
medies for  recovery  of  payment  which  are  competent  by  law 
upon  inland  bills.  It  has  been  found,  in  a  recent  case  % 
that  this  act  of  Anne,  being  general  in  its  application  to  all 
promissory-notes,  confers  on  a  promissory-note  made  in 
Scotland  the  same  privileges  as  on  a  note  made  in  Ei^land^ 
Bills,  therefore,  whether  foreign  or  inland,  and  promissory- 


1  Sinfidd  V.  V^itfaerly,  Cuthew,  88. 

S  Milne  o.  Gtaham,  1  Bunew  and  Creww.  198,  8  Dowl.  and  Ryl.  893. 
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notes,  are  now  en  the  same  footing  in  England  as  well  bs  in 
Scotland  mtk  regard  to  their  general  requisites  and  prtvN 
k^ea,  and  most  of  the  rides  which  apply  to  the  one  ;ure  ap- 
plicable to  the  other. 

In  the  present  Chapter  we  shall  eonsider» 

L  Ortain  qualities  and  requisites  connected  with  the 
general  nature  of  bills  or  notes^  and  the  parposes  to  whidi 
ihey  are  applicable. 

UL  The  qualities  essential  to  their  form  and  constttati0ni 
and  the  rules  accor^ng  to  which  thegr  are  constmed  and 
recem  etfacL 

Hh  Their  cpn^Ietion  by  deliveryy^ts  consequences,  and 
the  obligations  arising  from  it» 

IV.  The  effect  of  alterations  made  on  bills  or  notes  be^ 
fore  or  after  ddiyery^  with  reference  to  their  obligatory 
forces  whether  at  common  law,  or  under  the  stamp  acts. 

Haring  thus  discussed  the  general  requisites  and  qualities 
of  bills  and  notes,  we  shall  examine  sh<Mrtly, 

V.  The  leading  peculiarities  of  those  docum^ts  which 
fall  under  the  seyenll  descriptions  of  bank-4iote%  bankers* 
notes^  and  drafts  or  checks  on  bankers. 

L — 1.  No  particular  fimn  of  words  is  necessary  to  con- 
stitute a  bill  or  note ;  it  is  enough  ST  fts  purport  be  dearly 
expressed. 

It  is  said^  that»  in  one  case  %  even  an  indorsement  on  a 
bond  was  held  to  be  a  good  bill  for  its  c<mtents ;  the  bond 
itself  to  idiich  the  indorsement  referred,  supplyii^  what 
was  necessary  to  complete  its  meaning. 

In  England^  it  has  been  held  that  an  order  <«  fo  deUve9^  a 
certain  sum  would oonstitute  agoodbiU^  and  that awriiten 


1  Alison  ff.  Crawford,  cited  in  Tboin  v,  Fmer,  Morr.  H70. 
s  Per  C.  J.  in  Moms  v.  Lee>  8  Lord  Rftyni.  Eqi.  139T. 
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ptcmise  to  be  ^  Moouiitable  '*'  or  <^  responsible  '*'  for  jacer« 
tain  sum  to  a  party  or  his  order^  or  a  promise  that  he  or  his 
order  should  receive  ^  ''  a  hundred  pounds,"  would  be  a  good 
pnmiissory-iiote.  But  it  has  been  decided  ^,  that  a  mere  ao- 
knQurledgment  of  debt,  without  a  promise  to  pay,  is  not  a 
UlornoCe. 

It  is  indeed  said,  that,  in  a  case  ^  eight  years  previous  to 
tbe  case  last  cited,  it  was  held  at  Ni3i  Prius  that  such  an  ao* 
hiowledgment,  being  in  reality  a  promissory-note,  could 
Bot  be  received  in  evidence  of  a  set-ofl^  in  respect  that  it 
was  not  stamped  as  a  note.  But  this  precedent  would  not 
probably  be  now  followed!  In  Scotland,  where  promissory- 
notes,  as  well  as  bills,  form  the  ground  of  summary  dili- 
gence, the  promise  to  pay  must  be  express,  and  must  not 
be  left  to  depend  on  inference. 

It  has  been  held  in  England,  that  a  note  acknowledging 
Id  have  borrowed  a  certain  sum,  ^  which  I  promise  never 
**  to  pay,**  is  a  good  promissory-note  ^,  and  that  docu- 
ments in  the  form  of  bills,  which  were  addressed  to 
the  drawees  thus,  <<  At  (instead  ^f  To)  Messrs  John 
^  Monon  and  Ck>.  ^  f  or  <<  At  (mstead  of  To)  John 
^  Perring  and  Coy.'s  ^,"  were^  notwithstanding,  valid 
bills,  and  afibrded  good  ground  of  action  against  the 
drawers.  In  Scodand,  where  the  use  of  snmmary  dili- 
gence on  biUs  and  notes  renders  it  necessary  to  construe 
tbcm  according  to  their  obvious  meaning,  the  promissory- 

1  Ar  C  J.  in  Morris  v.  Lee,  2  Lord  Raym.  Bep.  1S97. 

S  Per  Bcynolds  X  (&  C)  8  Modem  Rep.  364^. 

'  Per  FortcKoe  X  (&  C.)  S  Modern  Rep.  864.  Vide  fartlier  on  this  mifcject, 
CUwick  V,  AUen»  2  Str.  706;  Ruff  v.  Wd>b,  1  Bop.  C.  N.  P.  420;  Cnb- 
boom  V.   Dnttoii,  Sehryn'a  N.  P.  378,  5tii  edit ;  Popplewell  v.  Wilson,  1 

ftr.toa 

•  ¥Ubm  9.  LMHfe,  1  Bspinond  496;  land  v.  Israd,  1  CainplK  4^. 

<  Gay  «.  Harrisy  Bayley,  5,  Chitty,  .335. 

^  Par  Lord  Haidwicke,  in  Simpson  v.  Vaugfaan,  8  Atkins  38. 

7  arattleworth  r.  Stephens,  1  Cnni4>.  407. 

'^^UiB  r.  Mawioa,  4  Campb.  11  A. 
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note  now  mendoned  would  not  have  been  sustained,  thot^ 
the  money  might  have  beea  recovered  from  the  granter  by 
ah  action  on  the  ground  of  fraud.    Tlie  same  remedy  would  > 
probably  have  been  necessary  in  the  two  other  cases,  seeing  * 
the  documents  in  question  iiad  not,  what  is  essential  to  & 
bill,  viz.  a  proper  address  to  the  drawees^    This,  defi^  was 
niA  supplied  by  acceptance,  which  has  been  held  to  point 
out  the  drawee,  independently  of  any  address ;  and  the  draw* 
ei^s  obligation  under  the  bill,  depending  on  its  validity  as  a 
bill,  could  not  be  eKctual,  if  it  was  wanting  in  such  an  es* 
sential  point. 

*  Action  has  been  sustained  against  the  drawer  of  abill, 
which  was  drawn  really  upon  himself  under  his  own  mnM^ 
though  under  a  dilSrerent  designation  %  he  bdng  clearly  lia- 
ble  as  drawer,  just  as  if  he  had  drawn  the  bill  on  a  fictitious 
person.  It  has  been  said  %  that  such  an  instrument  is  in  1&- 
gal  operation  rather  a  note  than  a  bilL  But^  where  the 
drawers  and  acceptors,  though  consistingof  the  same  indi*^ 
viduals,  subscribe  under  dl£Eerent  firms,  the  instrument 
must  be  considered  as  %  bill,  since  the  drawers  and  Ihdor-^ 
sers  are,  ex  facie  of  it,  distinct  parties  ^. .  As  the  partners  of 
both  firms,  however,  are  truly  the  same,  the  holder,  on  esta^* 
blishing  this  fact,  may  use  diligence  against  any  individual 
partner,  either  as  drawer  or  acceptor^.  In  an  English 
case  ^,  where  a  bill  was  drawn  upon  the  defendant  hy  a  firm 
<tf  which  he  was  a  partner,  and  was  accepted  by  him,  itwaa 
held  competent  to  sue  him  under  two  separate  declarations, 
in  one  as  drawer,  and  in  the  other  as  acceptor. 

2.  Bills  or  notes  must  be  granted  for  money,  and  not  for 
ccmimodities.    Thus  it  has  been  decided,  that  precepts  fdt 


1  Staike  ff.  Qwettasn,  Caidiew'8  Rep.  509 ;  Dihen  v.  HdrioC,  1 
ISS;  SMMHaon  «•  maud,  BuinMr's  R^  1077i  Jdcdsrntf.  LaStm^EonM- 
cne,288. 

s  Baylej,  p.  7. 

9  /Vr  Lcml  Eldon  in  ex  parte  Fur,  18  Vca.  SOL 

«  Thomaon  v.  Liddd  and  Co.  and  oClMn»  Sd  Jmlj  101%  F.  C  , 

6  Wise  V.  Brown,  9  Price,  39a 
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A^vay  of  salt "  have  not  the  privileges  of  bills,  but  that  an 
mdorsee  in  soch  documents  is  merely  a  oommoq  assignee  ^ ; 
and  the  some  rule  has  been  applied  to  the  acceptance  of  a  bill 
for  delivery  of  grain  ^,  though  in  all  these  cases  the  docu-> 
inents  foimded  on,  being  in  ft  mercaioria,  were  sustained  as 
probative  writs.  But  the  decision  in  Douglas  v»  Erskine,  al-* 
ready  cited,  implies,  that  the  indorsement  of  such  a  docu«« 
meat  was  e£fectnal  as  an  asrignaiian ;  and  the  same  thing 
lias  been  decided  ^,  on  the  ground  of  mercantile  usage,  witk 
regard  to  the  indorsement  of  a  fish  debenture,  which,  in-« 
deed,  was  in  one  case  ^  foiuid  preferable,  though  blank,  to 
an  arrestment  used  after  its  date  in  the  hands  of  the  Com^ 
inissioiiers  of  Customs.  There  is  reason,  however,  to  doubt 
whether  this  decision  would  be  now  followed. 

In  England,  the  privileges  of  bills  have  been  always  re- 
fused to  documents  given  for  the  performance  of  other  acts 

1  Ledj  V.  Robertson,  IGch  Dec.  1713;  Morr.  1397;  Douglas  v.  Erskine, 
lath  Fcluiiary  171^  Morr.  1397. 

tibid. 

'  Brace  of  FDwfiw]M  0.  Wark  and  Maxwell^  Nov.  1729,  Morr.  1990. 

*  Hamflton  v.  Daliyibple,  3l8t  January  1724,  Morr.  1403. 

s  Hope  9.  Neilson,  25tli  July  1744s  Morr.  p.  140a  In  the  case  of  Alison^ 
V.  Wmianuon*s  Representatiyes,  (Morr.  169824) ;  Elchies,  v.  Bill,  No.  46,  the 
^oadoD  bang,  Whether  tihe  indorsed  of  a  fish  debenture  was  liable  to  ocnnpen- 
mcSmh  IB  a  qoeation  with  the  orsgiiial  holder  and  indorser,  on  account  of  a  debt 
doe  to  him  by  an  mtennediate  holder,  whose  name,  however,  didnot  appear  on 
the debentura?  the  Court  decided  that  he  was  liable ;  holding,  laT,  Tliat  there 
m  no  recourae  on  such  a  document  by  the  indorsee  against  the  indorser,  except 
sQcb  recourse  as  would  be  competent  to  any  onerous  assignee  agidnst  his  cedent, 
«btti  die  latter  bad  got  payment  of  the  debt  assigned ;  and,  2dfy,  Thateveft  tfaia 
dam  ^  leeoonie  waa  UaUeto  compensation  on  aoooont  of  a  debt  due  by  any  in^ 
twMwHitfg  holder,  tbou^  his  name  should  not  appear.  This  last  conclusion  waa 
naled  partly  on  the  lapse  of  time  in  enforcing  the  debenture,  (from  1722  to  1750), 
viach^  it  waa  said,  would  have  rendered  even  the  indorsee  of  a  bill  liable  to  the 
■■Be  plea  of  compensation,  (agreeably  to  a  caae^  Dawson  v.  Boss,  1733;  lefer- 
ndtoby  KUkerran  in  his  Report,  probably  Baillie  p.  Dawson,  in  Elchies,  No.  I, 
&  fiOl) ;  but  the  Court  proceeded  also  on  the  ground  that  debentures  wera 
"father  of  fha  nature  of  blank  bonds,  while  in  use,  than  of  bills.'*  Tins  one 
qipcars  likewise  to  decide  the  question  as  to  the  preference  of  an  arrestment  to 
the  indonation  of  such  a  document. 
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disntlie  payment  of  nuHiey  \  In  one  lecent  ea8e%  cutaiii 
promisflkMrj^-noCes  made  payable  in  momsyot  Bank  of  Eilg^ 
land  notes  vere  fimnd  nnll^  it  being  held  that  they  ehonUL 
have  been  made  payable  in  money  alonet 

&  A  bill  or  note  mnst  be  payable  absdbtely  and  at  all 
eronts.  The  privileges  of  a  bill  hay^  therefixse^  been  re» 
fined  ^  to  a  document  which  was  granted  in  the  fixrm  of  a 
billy  for  payment  of  ton  dnllings  |wr  dtea  to  the  holder,  till 
he  shonid  be  provided  with  a  company  in  the  army ;  and  Ae 
document,  being  neither  holograph,  nor  granted  inrttnuntH 
Asru^  was  found  nulL  The  Court  likewise  sustained  it  as  ai» 
objection  to  a  InU  %  that  it  was  made  payaUe  only  in  a  par- 
tienlar  event,  holding  that  the  sexennial  prescrq>tftait  ooold 
not  be  applicable  to  a  contingoit  term  of  payment^  and  that^ 
if  bills  with  a  remote  term  of  payment  were  inconsistent 
with  the  nature  of  such  documents^  a  bill  like  that  in  ijoes* 
tion  was  more  so.  But  a  document,  which  makes  the  pay- 
ment certain,  is  valid  as  a  bill,  though  it  provides  for  pay« 
ment  out  of  a  particular  fund.  Thus,  a  biU  being  drawn  by 
Lord  Forfar  on  the  agent  for  his  regiment,  desirisg  him  to 
pay  a  third  party  or  order  L.1II  ^  out  of  the  first  subsis- 
^  tence  you  receive  for  me,"  but  with  these  words  added, 
^  tokich  (sum)  sftoff  become  due  tight  months  cfier  dale ;"  and 
Lord  Forfiir  having  been  killed  four  months  afterwards,  the 
Court,  in  an  action  by  the  payee  against  his  Lordsh^'s  re- 
presentatives brought  ten  years  after,  sustained  the  bill; 
it  being  argued  successfully,  that^  although  a  particular  fund 
for  payment  was  pointed  out,  the  additicm  aitL  clause  st^n« 
bting  that  the  money  should  be  due  at  a  {weoise  tarm^ 
made  the  debt  absolute  ^    In  another  case,  a  bill  being 

1  llaitin  V.  ChMmtry,  S  Strange^  1871 ;  BnOcrV  Imtr  aiNm  Prhm^  S7E 
'  *  ImMon,  erpartBf  t  Roseli  B.  C  SS& 

'  Tlieoiiiit  GttiiodL  o.  «he  Dnkd  <d  Qmwurtwiiy,  Nimry  ITSl,  Monr. 
1401. 

«  CampbeU  v.  Cnnpbdl  17DS,  Morr.  1412. 

^  'M'Dowid  V,  Did^e  of  Douglco,  June  1731,  Morr.  IMl. 


AT  ALL  EVENTS.  11 

djr&wa  on  a  pajTmaster^  payable  out  of  kk  clearings  for  a  cer* 
tarn  period^  and  ^*  in  fiill  of  his  and  hauboie^s  dues  from 
^  said  regiment,  when  received,''  and  being  accepted  by  him 
^  when  the  clearance  comes  to  my  hand,**  die  Court  ^  pre- 
ferred the  payee  to  an  arrestment  in  the  hands  of  the  com- 
nisaioners  for  payment  of  the  fund.  Here^  the  fond  being 
4  pablie  fond,  both  the  certain^  of  its  payment  and  its  su^ 
fidency  to  pay  the  bill  seem  to  have  been  undoubted^  The 
payee  pleaded|  i«^  That  the  docmnent  constituted  an  abso- 
lute debt  at  least  i^ainst  the  drawer,  (which,  indeed,  it  seems 
to  have  done  likewise  against  the  acceptor) ;  and,  8df]^  That 
he  had  intimated  the  precept  to  the  commissiimers  as  an  as» 
Agnation  before  the  arrestment.  It  does  not  appear  on  which 
ground  he  was  preferred,  and,  therefore,  it  is  possible  that 
the  last  may  have  been  the  ground  of  preference.  In  an- 
other case^  a  bill  was  sustained,  when  made  payable  only  on 
the  payee  delivering  to  the  acceptor  the  vendition  of  a  ship, 
which  he  had  been  commissioned  by  him  to  purchase  % 
though  that  event  appears  to  have  been  ccmtingent.  But 
the  objection  was  not  stated.  Again,  the  Court  sustained  a 
bfll  made  payable  to  a  wife  after  her  marriage,  exclusive  x& ' 
ike  JUS  nuxriii,  (the  debt  for  which  it  was  granted  not  falling 
under  the  Jus  mariii,)  because  this  exclusion  was  intended, 
not  to  make  the  payment  conditional,  but  to  designate  the 
wife  as  the  proper  payee  '. 

In  Englabd,  with  regard  to  bills,  and  also  promissoty- 
notes,  which  are  on  the  same  footing  with  them,  these  rules 
are  established ;  Isi,  That  no  document  can  be  considered 
S8  a  bin  or  note,  in  which  the  Sum  to  be  paid  is  not  fnedse- 
ly  fixed,  or  in  which  payment  is  made  to  depend  on  a  oon- 
tiiigency ;  and,  2(%,  That  a  document  is  valid  as  a  bHI  or 
00(6^  if  the  payment  is  cerkfmf  although  a  particular  fund 
^Mmld  be  pointed  ettt  as  that  out  of  which  it  is  expected  to 

>  Bf^Oa^NNi  V.  Ae  Managers  of  N«wimll's  Factory,  Morr.  1400. 
•  >  GibMii  V.  Lctth,  Sd  Jan.  171  ^  Morr.  10087. 
'  Mtingal  r.  Calder,  11th  Jan.  1750,  Morr.  5771. 
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be  made,  or  tEough  the  payment  is  not  to  take  placetill  th^* 
occurrence  of  an  event  not  yet  arrived  K    Thesi  lides  ap- 

.  I  For  w  iUiiftrttiiwi  of  tbe  flrat  of  tbese  nileB»  consult  Cnios  v*  F^ooml^i 
6  Term  Rep*  462;   Roberts  v.  Feake,  1  Buir*  323;  Dawkes  p.  Lord  Delo-. 
nine,  3  Wilson,  207;  Hill  v.  Halford,  2  Bos,  and  Pull.  413;  l^ackenhagen  v. 
Blundell,  2  Barnew  and  Aiders,  417;  Kingston  v.  Long,  Bayley,  p.  IS;  4di' 
edit;  flndlb  v.-  Boheme,  SLord Raynu  67 ;  Beaideslej  p.  Baldwin,  Str^  1151 ; 
Forfs  V,  Poiid»  Biqrley,  p.  1^  note  26 ;  Appleby  o.  Biddulph,  citad  8  Mod. 
Bep.  363;  Joceylin  v.  La  Serre,  10  Mod.  R,  294^  316;  ear  parU  Tootd,  4 
Ves.  jun.  372 ;  Jenny  v,  Herle,  Lord  Raym.  1361 ;    Pearson  o.  Ganet,  Cunw 
berb.  227»  4  Mod.  242;  Haydock  v,  Linch,  Raym.  1563;   Banbmy  v.  Li« 
set,  9  Sir.  1211;  RoUe  v.  Snelle,  1823,  1  DowL  and  RyL  Om.  N.  F.  33.. 
It  kfls  been  reoDarked,  Glen,  2d  editbn,  p.  57,  notes,  that  in  tbe  case  of  Jenny  v*' 
l{eiie^  and  Banbuiy  v,  Liset,  the  ImUs  were  made  payable  fifom  a  particular  ftmd* 
supposed  to  be  in  the  drawee's  bands ;  and  that,  by  accepting,  he  rendered  him- 
self absolutely  liable,  inasmuch  as  he  thereby  admitted  that  he  held  the  fund. 
But  this  appean  to  be  a  nnstake.  For  although  his  acceptance  actuallylfisd  been 
bald  to  hnply  tfiat  Ae  fund  was  in  his  hands,  it  dad  not  imply  that  Ifae  fund  wna. 
sufficient  to  pay  the  bill;  and  aa  tibe  bill  requested  him  to  pay  only  if  the  ftmd 
WfB  sufficient,  his  acceptance  re^ening  to  it  created  only  a  conditional  obligation* 
which  is  not  consistent  with  the  nature  of  a  bilL     Farther,  the  acceptance  did 
not  admit  that  the  ftmd  was  in  the  drawee's  hands,  as  it  waa  merely  an  accept 
tnee  in  tenns  of  the  bill,  tIs.  to  pay  it  if  the  fund  should  ever  be  in  his  heads* 
An  ordinary  acceptance,  on  the  contrary,  is  held  to  admit  the  actual  possession 
of  a  fiuid,  because  it  obliges  the  drawee  to  pay  at  all  events.     The  same  rule  ia 
ftrther  illustrated  by  these  cases,  Leeds  v.  Lancashire,  2  Camp.  205;  Hartley 
tf.  Wilkinson,  4  Csmp.  127,  and  4  Maule  and  Sel.  25 ;  VHlliamson  ts  Bennet, 
2  Camp.  416;  Smith  o.  Hi^tingale,  2  Staikie^  375;  jwr  the  Lord  CbanceDor 
inTateso.  Grove,  1  Yes.  281;  Lewis  o.  Ord,  stated  in  Selw.  N.  F*  382f  acts 
71^  5th  edit     In  illustration  of  the  Mtcoiid  rule,  referenofr  may  be  made  to  Mac- 
leod  V.  Snee,  Lord  Raym.  1481 ;  Str.  762 ;  1  Bamajrd,  12 ;  Piersono.  Dunlop, 
2  Cowp.  571 ;  BurcheU  v.  Sdooock,  Lord  Raym.  1545;  Hauaonillier  vk  Har- 
tfauk,  7  T.  R.  783 ;  in  all  which  cases  a  particular  fund  is  referred  to^  thoogjh^ 
the  payment  is  declared  to  be  independent  of  it;  and  also  tp  Andrews  o.  F^fanlu 
tin,  1  Str.  23;  Cook  tf.  Colefaan,  WiUea  393;  Goes  o.  NeUo|i,  1  Burv.  227|  m, 
which  cases  the  payment  is  delayed  till  the  oocuiience  of  a  fiiture  though  certain 
eyent.     In  JSvi^is  o.  tJnderwood,  as  stated  in  1  Wils.  261^  iSbe  reporter  says  As 
hwd  that  the  Copnt  gave  effbct  to  a  note  which  was  made  payable  on  Ae  jisyes* 
rteiUfmffhuwajfaJhmhMMMt^e$i^'tthq>S^^  But  the  Court  are  said,  (Sel- 
viryn,  382,  note  71,)  to  have  afterwards  doubted  whettier  thb  was  so  clectded; 
and  tfaou|^  they  intimated  that  the  decision,  if  given,  must  have  poceeded  on 
the  ground  of  the  paying  off  of  the  ship  being  a  certain  event,  yet  Bayley,  (p^2C^ 
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"peari  in  the  abstract,  to  be  cMisistent  with  those  of  our  htw. 
But  it  must  be  aAerwards  considered  to  v^at  extent  it  is 
compatible  with  the  nature  of  a  bill  or  note,  as  a  mercantile 
document,  to  delay  the  payment  of  it  till  the  occnrrence  ol 
a  future  thou^  certain  event. 

It  has  been  even  made  a  subject  of  discussion  in  England, 
vhether  conditions  of  payment^  when  contained  in  a  s^m- 
rate  memorandum  on  the  bill  or  note,  may  not  control  its 
effect,  so  as  to  render  it  inoperative,  lliese  points  appear 
to  be  settled  by  the  English  Courts ;  ist.  That  the  terms  of 
a  bill  or  note  camiot  be  qualified  by /tarofeevidence  of  any 
sqnrate  agreement  * ;  2dli/,  That  a  memorandum,  written 
either  oo  the  bill  or  note,  or  on  a  separate  paper,  with  the 
ccnsent  of  parties,  before  they  subscribe,  ibay  limit  or  do 
away  its  efiect,  at  least  in  a  question  between  the  original 
parties  %  but  will  not  probably  have  this  effect  against  an 
ODenms  indorsee  ^ :  Sdfy,  That  a  memorandum  has  no  such 
tSect  unless  it  is  proved  to  have  been  written  before  the 
nibscription  of  the  bill  or  note  * :  itlUj/,  That  a  memoran* 

xMe  45,  fcli  ed.)  reHonablf  quesdoni  thesoundnenof  audi  a  dedsion,  u  it  ira* 
UBCBlafai  whetber  the  payee  miglit  ever  recxiie  bis  wages. 

■  Hoa«  V.  Oraham,  3  Campb.  57;  Rawion  v.  Walker,  1  StaiUe,  361; 
VMdbridgae.  Spooner,  3BariieT,aiidAldera.233;  Fret  v.  HawkioR,  8  Taiutt. 
!ff;  Dokei  r.  Dow,  Chit^,  p.  VI,  note  d,  and  Campbell  c.  Hodgmn,  Ooir, 
74 

■  Boweitiank  it.  MoncitrD,  4  "DiBnt.  844  i  Steel  D.  Bndfield,  ibid.  ST7 ;  and 
GUoB  V,  Seott,  8  Stai-kic,  £86;  where  the  (epsnte  agreement  appeared  to  be 
ncogued,  Iboa^  it  wai  held  Aat  the  defendonti  had  not  avuled  themaelTes  of  it. 

'  In  Bcntcrinnk  o.  MoDtiero,  Oibbi  J.  rested  his  opinion  in  nipport  ot  the 
BiBnaDdvm  potljp  on  AegTOtmd  that  there  wu  no  innocent  indorsee.  InLeeda 
V.  l^npaJilrt,  ante,  p.  19,  Note  l,  where  it  waa  maintained,  that  the  note  aued 
a  niairanuidum  on  the  back  of  it,  written 
ImM,  diat  this  night  potubfy  fume  been  a 


be  oripnal  partiea.     In  &e  ■ubiequent 
Id.,  hit  Lordabip  luitained  ■  nmilir  nte- 
iwte  vwea  agniut  av  indonee.     But  the 
to  be  retber  against  this  judgment. 
I  an  alleged  limitation  of  a  note  in  a  me- 
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dam  aniMzed  to  a  prcndisory^'note,  spectfying  a  particohr 
place  of  payment^  fs  not  in  any  cate  to  be  held  as  part  of  the 
note  %  or  as  Unuting  its  operation.  Sack  a  memorandsm 
annexed  to  the  address  or  aooeptanoe  of  a  bill  baa  been 
held  to  be  in  a  different  situation,  for  reasons  to  be  after- 
wards exphdned.  It  may  be  doubted,  however^  whether 
the  whole  of  these  rules  would  be  admitted  in  Sootlend.  T%e 
first  and  last  undoabtedlj  would ;  but  the  second  rule  seems 
to  be  inadmissible;  because,  even  though  the  memOTalidum 
to  which  it  refers  had  been  written  before  ibe  signature  of 
the  bill  or  note,  yet,  according  to  our  notions  of  subscript 
tion,  (to  be  afterwards  explained,)  Ho  writing  could  be  €onp> 
aidered  as  a  part  of  the  bill  or  note»  mdess  the  sabBciiptbn 
related  to  it.  Such  a  memorandom,  therefore^  could  not 
have  any  effect  against  an  onerous  iiidors^  (wfaidi^  IbdMd^ 
it  is  scarcely  admitted  to  hate  even  in  England) ;  tad  Adugh 
it  might  be  efifoctnal  against  the  original  parties^  in  Aefbivn 
of  a  separate  writing,  if  diat  writing  was  considered  As  an 
agreement  oi  re  mereafyHOi  or  was  regular  according  to  ih^ 
solemnities  required  by  our  law  in  deeds  of  importance^ 
yet,  if  it  was  merely  an  unsigned  memorandum  on  the  bill 
or  note,  it  does  not  appear  that  it  would  be  vafid^  dther  as 
part  of  the  bill  or  note,  or  as  a  separate  deed.  There  doefs 
not,  indeed,  seem  to  be  any  good  reason  for  refusing  to  con- 
sider such  a  memorandum  as  part  of  a  promissoiy-^note^ 

MMTiDdum  WM  vjeotadf  ptfdy  on  iIm  gumad  MMd  ki  ffaelriit»  ibd  pMI^  hm^ 
OHM  it  WM  bdd  to  Ibvia  in  ilMlf  DapMpor  IfaniMfaMk 

1  £nm9.  BuiMn»4  M.«id  &  605}  Wott.  MilcUl, 4  Omp^  960;  taite» 
ioni^Jiadg%2H.  BLfi09|  Wild  v*  Eenuardy  1  OtaC^^St^i  Bidiitfdtv. I^ifd 
lGl«B«towii,Hoh,CNrF.3Si.  Iii«iioclieraa%fijpilri»argwi>.Kolm,iai>ricii^ 
186^  being  ao  ictian  by  an  indoiM»«gii]at  Hm  giMMr«f  k  ndte  mti^vi  IVniM'ii^ 
pigfiblA  ■!  Mvco  dbqfB*  fligfa^  btti  to  wlucii  Iheito  woiuft  wen  nddsdf  bkfen  it 
wm  iwnad,  <*  ■oo^torf  If  m^ttffi  ptjable  wtynhgf  i"  Lotd  Wmhatao^  bm» 
thai  iImm  wardb  fbnndl  no  part  of  tfaa  oifgiBal  iattwuncnC»  bat  ttimty  acftjMnr* 
ladgid the.aiglbt  of  tha  notes  and  that,  Ibougli  uontempotaaooiu  with  it,  tfaair 
effect  in  law  was  nabae^iicnt,  vii«  in  ttgulating  iIm  tenn  of  payment. 


>  : 
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when  it  specifies  a  place  of  payment^  and  yet  to  consider  k 
aa  forming  part  of  th«  bill  or  note  when  it  oontains  any 
-other  conditioflDu 

4.  It  is  no  objection  to  a  bill  or  note  that  it  oontains  statei- 
ments  or  explanations  which  are  extraneous  to  its  proper 
natare»  provided  these  do  not  limit  or  qualify  the  obligation 
contained  in  it.  Thus^  a  bill  drawn  fiur  payment  of  L.10(\ 
aa  the  price  of  a  crc^  of  com  and  grass^  ^  which,*'  it  was 
added^  ^  are  instantly  sold  yon  at  the  foresaid,  price,"  was 
held  to  be  a  good  hill ' ;  the  obligation  of  payment  being 
indc^mideiit  of  the  sal^  whidi  was  merely  mentioned  norni* 
l»o^  in  the  bilL '  Effect  was  also  giren  to  the  following  bill  t 
^^  Fay  to  me^  or  order^  the  sum  of  ,  and  this,  with  mj 
^  reoe^t^  shall  be  a  snfioient  discbarge  of  all  I  can  ask  or 
^  daim  of  you  preceding  this  date  ^ ;"  it  being  fadd  that 
^e  insertion  of  this  discharge^  which  fdlowed  at  any^  retey 
if  the  bill  was  granted^  as  it  was  said  to  be,  «qpon  a  settle^ 
ment  of  accounts,  could  not  affeet  the  proper  obligation  in 
the  bilL  It  la  also  certaiiv  that  when  one  party  accepta  a 
bill  as  pnndpai,  and  another  as  cantioner,  the  obligation  of 
the  principal  is  valid.  It  appears  to  be  likewise  now  sieu 
tled^  that  even  the  par^  subscribing  ^as  cautioner"  is  lia<* 
ble  to  the  holder  as  principaL  But,  even  in  those  oases 
where  the  bill  was  held  to  be  null  as  to  him  ',  its  validity 
agwist  the  other  party  vraa  never  doubted. 

&  A  bill  or  note  is  not  invalid,  though  it  should  stipulate 
interest  from  its  date^  or  from  the  date  of  payment  Such 
a  stipulation^  to  take  effect  from  the  date  of  payment,  cannot 
be  held  to  annul  it ;  for  interest  was  declared  to  be  due 

>  Wnm  o.  andN  eft  Dm.  17n»  MoiT.  140e. 

f  IWMT  «.  SUd,  sin  Fehmvy  1756^  Mgnr.  \¥Xi.  A  bill,  of  tfas  Mas 
kind  WM  futlaiiied  witfacmt  any  objectum  on  tiiat  groundy  in  Enkine  «.  Thoia. 
30B,  12th  Dec.  1711»  Morr.  IfiOl. 

S  Vide  on  tint  stilject,  Gtbaon  o.  CunpiieU,  27th  Nov.  1758^  Morr,  1406|^ 
A.  r.  B.»  15th  Jan.  1756,  CI.  Horn. ;  mom  case,  Eldiies,  v.  BUI;  Alexander 
V.  Soott»  I8th  June  1742,  Elcfaies,  ibid. 


16  BILLS  OR  KOT£S 

froni  thai  date  upon  accepted  biUs,  by  the  act  I68I9  c  90«; 
the  tenns  of  which,  on  this  subject,  seem  ahnost  sufficient  to 
include  all  bills,  but  which,  at  any  rate,  was  extended  in  this^ 
-BB  well  as  in  all  other  points,  to  inland  bills,  by  the  act  1696, 
•<v  86  '•  FrMussory^notes  were  placed,  in  this' as  in  other 
respects,  on  the  same  footing  with  bills,  by  the  12  Geo.  Ill*, 
/c»  TS.  $  S6.  The  stipulation,  therefore^  of  interest,  either  upon 
bills  or  notes,  from  the  date  of  payment,  merely  expresses 
what  the  law  itself  provide^  and  hence  it  cannot  be  a  ground 
of  nullity*  Accordingly,  the  objections  stated  appear  to 
luKfe  been  oonfined  chiefly  to  those  bills  or  notes  which  sdf 
pnkte  interest  from  their  dates.  But  such  a  stipulation 
does  not  seem  to  form  a  good  ground  of  objection.  Its  ex« 
istenoe  affords  a  presumption,  that  the  debt  has  been  incnr* 
red  at  At  daie  of  the  bill  or  note,  though  the  payment  of  it 
{nay  have  been  delajred ;  and,  therefore,  the  creditor  has  a 
ri^t  to  stipulate  interest  firom  that  date.  The  same  object 
might  be  attained  without  challenge,  by  taking  the  bill  or 
note  for  one  sum,  including  both  the  principal  debt  and  in-* 
terest  frcm  the  date  to  the  term  of  payment ;  and  it  does 
not  therefore  appear  why  this  should  siot  be  done  directly 
by  stipulating  for  interest  eo  wmine.  It  was  once  objected 
to  such  a  stipulation,  that  it*was  inconsistent  with  mercan- 
tile practice ;  but  this  was  at  last  found  not  to  be  the  case^ 
Finally,  It  was  objected  that  this  stipulation  tended  to  con* 
vert  bills  or  notes,  (contrary  to  their  proper  nature,)  into 
permanent  securities  for  money.  But  this  objection  applied 
equally  to  stipulations  of  interest  from  the  term  of  payment^ 
though  they  formed  no  ground  of  nullity,  because  such  in-^ 
terest  is  due  ex  lege.  This,  however,  was  the  strongest  ob- 
jection against  bills  or  notes  stipulating  interest  from  their 
dates,  at  a  time  when,  from  there  bdng  no  short  presmp* 

1  Vide  BUdro.  OUphaat,  8th  June  1706^  Morr.  47%  in  which  this  was  dectd- 
<d  to  tM  the  effect  of  the  act  1690. 

S 
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tioii  of  diese  docnmeBt^  it  was  possible  diat  tixey  might  be 
kept  op  for  an  iodefinite  time.  But  that  risk  was  removed 
bf  the  Mxeonial  prescriptioD ;  the  m<»<e  especially  aa  diat 
prMci^itkai  is  now  held  '  bot  to  be  ooimteracted  by  any 
payment  of  interest  made  within  the  years  of  prescription. 
AcGordin^y,  the  last  cose  of  a  stipulatioo  of  interest  from 
die  date  of  the  bill*  in  which  the  Court  gave  full  effect  to 
ifae  bill  'f  occurred  after  the  sexennial  prescription  was  ea- 
tatdished. 

Hie  decisions  of  the  Coort  fluctuated  long  on  this  subject 
In  the  first  plao^  in  an  action  brought  by  the  indorsee  of  a 
bill  which  stipulated  annualrait  and  penol^  confonn  to 
hw,  the  Court  *  austained  action  for  the  bill  and  annoaW 
ren^  biU  restricted  the  penalty  to  the  expenses  of  proceBSi. 
On  the  other  hand,  it  is  said  to  have  been  decided  soon  af- 
Knrerds,  that  a  bill  bearing  penalty  and  annualrent  from 
a  term  preceding  the  date  \  -was  null.  But  there  is  reason 
to  think,  that  the  decision  iq  that  case  proceeded  on  the 
penal^  oloDe^  and  that  the  bill,  tn  fact,  stipulated  interest 
only  from  the  term  ofptqmutrtf'.  Again,  it  was  decided, 
tbat  a  bill  drawn  for  payment  of  a  sum,  **  with  annualrent 
**  and  penalty  'y"  was  null,  and  that  the  indorsation,  which 

BMfcuM,  7*  Mtreh  IBll,  F.  C.    JU'UjM  J ^-^^  /*  ^f 
rfr,  SSa  Aim  1790^  Um.  1U3L  ' 

I.  KcT  ud  Lord  llRKb,  lOlli  Teb.  1725,  Broim'i   Sopp.  In 
Van.  T.  b.  IM. 
*liiMar.  Ploddurt,  1777,  Man-.  U19. 

*  VUt  nm\ I  of  thii  me  in  Htndcnon  u,  Sindur,  Dec.  17S7,  Morr, 

lil&-IS^  cBiiipiwd  with  dn  MaUment  in  Tboin  v.  Vtaaer,  3d  Dec.  173(^ 
IhCT.  IMD-7I. 

Moir.  lUd.  Vide  alio  Chatto  o.  Davidson, 
b  ■  bill  was  h^  not  U>  be  homoIogKied, 
count  of  the  prindpal  sum  ;  the  ground  of 
It  was  not  good  a*  a  bill,  it  could  not  found 
ies  of  ■  probatiie  writ.  ITk  control;,  how- 
decided.   Brown  n.  Irrin^  Feb.  1733;  2 
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being  in  these  words,  <^  Pay  the  contents,**  referred  to  taiA  * 
virtually  repeated  the  bill  with  the  penalty,  was  likewise  nnlL 
But  this  decision  appears  to  have  proceeded  on  the  penal- 
ty '•    In  three  other  cases  *,  bills  stipulating  interest  firom 
iheir  date  were  sustained.     In  the  next  two  cases  ^  one 
bill  was  annulled,  because  it  stipulated  interest  seventeen 
days  befifre  the  date  ^,  (though,  a  few  years  before,  a  bill  which 
4Btipulated  interest  three  months  before  its  date  had  been 
sustained)  ^ ;  and  another  biU  was  annulled,  because  it  stipu- 
lated interest  from  the  date,  the  Court  declaring,  in  this  last 
case,  that  they  would  henceforth  <<  find  all  such  bills  void.' 
•In  the  next  case,  however,  wherein  the  biU  was  granted  at  a 
year's  date,  and  stipulated  for  the  first  year's  interest,  it  was 
austained,  though  by  the  narrowest  majority  ^ ;  the  holder 
contending,  that  this  was  the  same  thing  in  efieet  with  whiA 
merchants  do,  when  they  insert  the  interest  in  the  bill  in 
one  sum  with  the  principaL     In  another  case  ^,  a  bill  stipu- 
lating annualrent  and   penivlty  was   found,  afier  the  ae*' 
ceptor's  death,  to  be  insufficient  evidence  oi  a  subsisting 
debt.     But  the  decision  may  have  proceeded  on  the  penalty 
alone ;  and,  indeed,  it  is  not  said  that  the  annualrent  was 

1  Fttfe  Statement  of  the  case  by  Moir.  1472. 

'  Henderson  o. '  Sinclair,  Dec  ITS?,  Moir.  1418 ;  DinwDodie  «.  Joboaloii, 
28lli  June  17S7,  Morr.  1419;  Eldiies,  No.  1&  o.  BiU;  Gilhagie  v.  Orr,  ISUi 
Pec  17dQ»  Morr.  1421^     Fidsalso  F.  D.  ▼.  i»  p.  90. 

S  M<NeU  V.  Campbell,  24th  June  1741,  Morr.  1422 ;  FMerson  v.  Finl^v, 
25tfa  Feb.  1741,  Morr.  1422;  Elchies,  Nos.  22.  and  2^.  v.  Bill.  Hia  LonU 
ship,  in  his  Notes,  mentions  two  other  dedsiona  to  the  contrary,  m  Cowan  o. 
Vnngate  in  1724^  and  Gibson  v.  Crichton  in  1726. 

*  It  does  not  appear  that  there  is  any  good  objection  even  to  this  s^jlpnlation  $ 
for,  if  the  principal  debt  was  due  before  the  date  of  the  bill,  why  should  not  in- 
terest be  stipulated  in  the  bill  previous  to  that  date  ?  Such  interest  fenna  truly 
part  of  the  value  constituting  the  bill,  and  for  which  it  is  grsnted,  and  may  be 
inserted  in  the  bill  as  tn/eresf,  as  effectually  as  if  it  were  joined  into  one  sum  with 
the  principal  debt.  « 

9  Dun  V.  Adam,  5th  Feb.  1735,  Elchies,  No.  5. 

«  Schaw  V.  RusseU,  10th  June  1743,  Morr.  1423;  Elchies,  v.  Bill,  No.  30. 

7  Dnimnumd  v,  Graham,  Morr.  1424 ;  Elchies,  v.  Bill,  No.  34^ 
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itipiihted  from  the  date  of  the  bill,  so  that  it  may  have 
beea  from  the  date  of  payment.  Afterwards  S  the  Court 
sustained  one  biU,  though  it  stipulated  interest  from  the 
date ;  and  likewise  a  second  bill  of  the  same  kind,  <*  in  re- 
«<  spect  the  defender  acknowledged  the  debt  to  be  just'*  A 
similar  decision  was  given  *  with  regard  to  a  bill  which  con- 
tained the  principal  sum  and  a  year's  annualrent  But  an 
opposite  course  of  practice  followed ;  the  Court  having,  in 
five  difierent  cases  ^  after  ftdl  argument^  reftuied  action 
upon  bills  which  stipulated  annualrent  from  their  dates. 
tBome  sjnmiptoms,  however,  appeared  of  a  return  to  the  for^ 
mer  practice,  in  a  subsequent  case  ^,  where  a  bill  grant- 
^  *'  with  annualrent  and  penally  conform  to  law,"  though 
dated  in  1726,  yet  being  holograph  of  the  acceptor,  who 
li^A  likewise  paid  interest  on  it  for  several  years^  was 
9ustained.  It  was  pleaded,  in  this  case,  with  regard  to 
the  penalty,  that,  as  none  was  due  by  law,  the  stipula^ 
tion  of  penalty  <<  conform  to  law"  must  be  held  pro  non 
m4feci(K  As  to  the  stipulation  of  interest,  the  defender,  be* 
9ides  referring  to  the  former  decisions,  relied  strongly  on 
this  argument,  that  it  was  necessary  to  restrain  such  stipu- 
lations, because  there  was  no  short  prescription  in  this  coun- 
try, which  could  prevent  bills  from  being  converted  (if  these 
stipulations  were  allowed,)  into  permanent  securities*  The 
Ck>urt  sustained  the  bill,  <^  as  the  debt  ^as  acknowledged." 
But,  after  the  sexennial  prescription  had  been  established, 
there  was  no  longer  the  same  reason  for  dreading  the  inde- 
finite extension  of  bills  as  permanent  securities ;  aiid,  ac- 

1  Lauder  r.  Murray,  Morr.  li®4 ;  ElcUes,  v.  Bill,  Ko.  SOl 

>  Gordon  r.  Gordon,  2d  Nor.  1750,  Morr.  1480. 

S  Gordon  o.  Lady  Kinminity,  9th  Dec  1747,  Morr.  10194;  Eldiiei,  v. 
Bin,  No.  88 ;  Lockhart  v.  Merrie,  11th  Dec.  1750,  Morr.  1487-8;  Eldiiai,  v. 
Bill,  No.  48 ;  Moncreiff  v.  Moncreifi;  SOcfa  July  1751 ;  Elebici,  v.  BOI,  l^Ob 
51 ;  Dabymple  vT  Lyon,  ibid.  Na  53 ;  Douglas  and  Lmdaay  v.  Biowo,  16di 
Dec  1757,  Morr.  1489-38. 

«  M'Lwidilan  v.  M'Lauchlao,  8d  Jan.  1760,  Morr.  1438. 

b2 


so  STIPUiiATIKa  F8NALTT. 

eonyn^lyy  in  tb^  piitwQ|mn(  €pm  of  Swerd  tr.  Blair  S  ydmh 
i^lftt:Qd  t^  tbe  validity  0f  a  UU  at^idatiiJig  inftcsesli  firoa  ka 
d«!^.M¥}  k<d€>gr^pli  of  die  acceptor,  die  Coiurt»  pnNtaediDg 
G^l^yi^  18 now aacertoiDed  %  on  ^tlie general  imdcrstaild** 
'Ving'.aDd  pcadiee  of  merclwiitu,  regarding  stipulaliona  of 
<<  interest  in  bilk,  e.  f*  bankers'  notes  and  East  bidia  bill%*' 
^bich  proved,  that  die  former  decisions,  aniwiHing  ^  bilb 
V  beamng  a  clause  of  inftere^  were  erroneous,"  passed  a 
bill  of  advocation  against  a  judgment  of  die  CommisaaKieis 
wbich  had  refiised  actiea  on  the  bilL  This  decision,  tbare« 
fore^  isiay  periiaps  be  considered  as  setlfing  the  vatMsly  of 
hiUa  stipulatang  interest  from  tkieir  dates.  In  Eng^aBd^ 
thoiigk  mufih  older  than  Scotland  as  a  commerciaL  country^ 
ihMr  validity  has  been  mufimnly  admitted  K 

&  It  haa  been. decided  in  several  cases  '^,  thatabill  whids 

ati|>ula4ea  a  penalty  is  nnll^  the  8l%>iilation  being  incc»sist«Qt 

with  the  nature  of  biUs*   But  it  would  perhaps  be  now  heldy 

that  a  bill  or  note  containing  such  a  claase  is  good,  and  that 

..  thexlause  kaslf  is  to  be  considered  /vo  aonacnyitb^  agreeably 

to  theprineiple  already  laid  down,  that  a  bill  is  not  vkiated 

:  by  the  Jnsertion.  of  any  extraneoos  clause,,  which  does  noC 

.afieet  the  esseaoe  of  the  obligation.  Indeed,  it  haa  been  de- 

*dded,  that  a  bill  b  valid^  thou^  it  stipulates  for  ^  p^udly 

'  <<  conform  to  law  V  it  being  held  that  such  a  clause  is^  so- 

perfluous»  becwise  by  law  no  penalty  is  due.   But  the  sstase 

principle  seems  to  be  applicafale,  although  the  words  <^  eon«> 

"^^ffocmtolanr^diould  be  omitted;  since  itmaybefkhflypre^ 

1  2^ JiinelTdO,  Fac  CoU.  Morr.  I43a 

'*  Vide 'S^t^ai  Errata  to  the  Fac  Biep.  Morr.  1466. 

SKcnnoij.v.  VaA,  1  Stvlde,  45d-4 ;  CMnenMrn  fikaith,  2  Bancir and ilU 
dcn.aO& 

•  XiuiBi,o.  Flockbart,  1727»  Iforr.  lilS^Id,  and  1460-71;   DnsniBSiia  tw 
.Giib|«b  Moor.  1484;  Thoirav.  IVafcr,  Mocr.  1472. 

5  M'Nca  V.   Campbell,  24th  Jan.    1741,  Monr.    1422%  M'LMtdOn  n 
|d%aucliU««  2d  Jan.  1760,  Morr.  1432. 
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sumed,  that  a  party  wha  stapiiktes  Cmt  pcvnlty  fn  a  bill  b^ 
lieves  that  it  is  ^  conformable  to  law.** 

7.  It  affibvds  no  ofagebtion  to  the  graater  iai  a  biU  against 
payment,  that  it  was  d^osited  by  him  ^th  an  arbiter,  as  4 
security  for  performance  of  the  decre^arbitMil,  and  was 
given  up  by  the  arbiter  to  tiie  succeissful.  party.  TIds  was 
decided  '  in  a  case^  where  it  appeared,  that  two  parties  in  a 
sobnusflion  had  each  lodged  with  the  arbiters  his  aeei^Manos 
for  £.90  $  and  that  die  arbiters  having  found  one  ^  them 
liable  (or  £.1S,  had  given  up  his  bill  to  the  other  piUty^  ^ 
ter  causing  that  party  mark  on  it  a  partial  p^ym^  of 
£.7.  The  Court  sustained  action  iqpon  it  for  the  bsianoa. 
The  argument  of  the  successful  party  was,  that  a  verbal 
submission  could  have  been  effectuated  by  placing  money 
at  the  disposal  of  the  arbiters,  and  that  bills  are  to  be  con- 
sidered as  monqr.  A  person  who  is  thus  entrusted  with  a 
bill  has  an  absolute  control  over  it,  and  therefore  the  right 
of  any  third  party  who  receives  it  from  him  is  complete. 
In  the  present  case^  the  arbiters  disposed  of  the  bill  agree- 
ably to  the  understanding  on  which  they  received  it.  But, 
though  they  had  done  otherwise,  a  third  party  receiving  the 
bill,  without  being  privy  to  that  understanding,  could  not 
have  been  afibcted  by  it,  or  by  any  thing  which  did  not  ap« 
pear  on  the  face  of  the  bill. 

8.  Bills  and  notes  are  limited,  in  some  measure,  from 
their  nature  as  commercial  documents.  As  they  were  at 
first  devised  for  the  adjustment  of  real  debts  in  the  ordi- 
nary course  of  business,  courts  of  law  have  repeatedly  in- 
terposed to  prevent  them  from  being  r  lisapplied  to  dii9^ 
rent  purposes.  Foreign  bills,  which  were  first  introduced, 
have  been  all  along  employed  chiefly  for  the  quick  adjusU 
ment  of  mercantile  transactions  between  different  countries. 
But  after  merchants  had  recourse  to  inland  bills,  which 

1  Cltfk  V.  Ker,  Morr.  1405 ;  Elchies,  v.  BiU,  No.  59. 
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were  often  made  pi^sblei  not  to  a  third  party,  but  to  tlie 
drawer  himself,  and  still  more,  when  proimssory-notes 
were  introduced^  these  obligations,  being  primarily  contfti* 
tuted  betwixt  two  parties  only,  viz.  the  obligant  and  the 
obligee,  were  inore  naturally  extended  to  all  obligations  for 
payment  of  money,  whether  connected  with  commerce  or 
not.  These  documents,  too,  however,  acquired  at  last  the 
privil^es  of  foreign  bills,  and,  in  particular,  were  made  in- 
dorsable  like  them,  so  that  they  also  became^  in  a  great 
measure,  commercial  documents.  Hence,  it  was  consi*- 
dered  dangerous  to  allow  even  them  to  be  granted  for 
transactions  out  of  the  ordinary  course  of  business,  seeing, 
they  enjoyed  that  exemption  irom  strict  form,  and  that  fisM^i- 
lity  of  transmission,  which  were  allowed  chiefly,  if  not  solely, 
from  indulgence  to  commerce.  This  was  more  strongly'felt 
in  the  case  of  inland  bills,  so  long  as  there  was  no  fixed  li-' 
mit  to  their  endurance  except  the  long  prescription ;  and, 
during  that  period,  the  Court  made  many  attempts,  on  the 
one  hand,  to  restrict  their  operation  to  proper  mercaotile 
transactions,  and,  on  the  other,  to  fix  some  period  at  which 
their  peculiar  privileges,  and  even  their  efficacy  as  docu- 
ments of  debt,  should  cease.  But  this  danger  became  less 
imminent  after  the  sexennial  prescription  was  introduced  ; 
and,  therefore,  there  has  not  been,  since  that  time^  the  same 
inclination  that  there  was  before,  to  abridge  either  the  ex- 
tent or  duration  of  the  extraordinary  privileges  of  bills  and 
notes.  The  combined  result  of  all  these  circumstances 
has  been,  that,  on  the  one  hand,  the  simple  form  of  bills 
'  payable  to  the  drawer,  and  of  promissory-notes,  has  render- 
ed them  applicable  to  many  collateral  obligations,  which.the 
form  and  primary  object  of  foreign  bills  of  exchange  would 
have  excluded,  (this  enlargement  of  their  operation  being 
now  also  rendered  safer  by  the  sexennial  prescription) ;  and, 
on  the  other  hand^  that  such  notes  or  inland  bills,  having 
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acquired  all  the  privileges  of  other  billsf  are  restricted  on 
that  account  more  closely  than  they  would  otherwise  have- 
been,,  to  the  proper  purposes  of  mercantile  documents. 

Still  it  is  not  easy  to  fix  a  precise  limit  for  their  opera* 
tion.  But  the  primary  purpose  of  bills  or  notes  being  the 
adjustment  of  debts  in  the  ordinary  course  of  business,  therfe 
are  certain  objects  inconsistent  with  this,  to  which  the  Court 
has,  therefore,  found  that  they  are  inapplicable.  Thus,  it  has 
been  decided,  that  a  bill  is  not  effectual  to  constitute  a  legacy, 
or  donation  mortis  causa  '•  The  Court  has  fiurther  decided  % 
that  a  bill  bearing  <^  value  received,^'  and  accepted  payable  to 
the  drawer  at  the  first  term  after  the  death  of  the  accepitor, 
who  was  the  drawer's  brother,  could  not  produce  action  at 
the  instance  of  the  drawer's  executor,  the  acceptor  having  li<> 
ved.  thirty-seven  years  after  the  date  of  the  bill.  The  Court 
is  said  not  to  have  considered  this  bill  as  a  legacy;  and  it 
does  not  appear  that  the  presumption  of  onerosity,  aiising 
firom  the  words  ^<  value  received,"  had  been  overcome  by 
any  proof  of  its  being  a  donation.  But  they  held,  that  the 
right  which  it. contained  was  of  so  anomalous  a  kind,  as  not 
to  be  the  proper  subject  of  a  bill.  It  is  probable  that  they 
were  influenced  partly  by  the  lapse  of  time,  and  partly  by 
the  idea  of  its  conferring  what  was  truly  a  right  of  succes- 
sion, though  given  in  the  form  of  sljus  crediHf  and  it  may 
therefore  be  held,  on  the  authority  of  this  decision,  that 

1  Fulton  and  Claris  v.  Blair,  9tli  Nor.  1722,  Morr.  1411 ;  Huttons  v. 
HuttoOt  IStii  Feb.  1724^  Morr.  1412^ ;  Myrton  v.  LiyingBton,  cited  in  the 
case  of  Huttons;  Wi^ht  v.  Wrights,  11th  Feb.  1761,  Morr.  8087;  Dowie 
V.  Millie,  2d  Feb.  1788,  Moir.  8107.  These  were  all  cases  of  bills,  and  the 
question  occurred  in  all  of  them  with  the  original  payee.  Lord  Kilkerran  si^ 
in  1^  note  to  the  case  of  Weir  v.  Pvkhill,  to  be  immediately  nodoed,  that  the 
Court  held  a  bill  granted  by  way  of  donation  mortit  etttua,  to  be  void.  But  this 
point  does  not  H>pear  to  have  properly  occurred  in  that  case,  as  the  question  in 
it  was  with  the  cngvud  payee ;  and  it  has  been  held  in  other  cases,  to  be  after- 
wards mentioned,  that  such  a  Inll  is  good  in  the  hands  of  an  onerous  indorsee. 

*  Macarthur  Stewart  o.  Fullarton  and  othen,  29th  Jan.  1782,  Morr.  140a 
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«acb  a  rig^  though  provided  to  take  place  absoltitiily  i|>oli 
the  granter's  death,  ia  not  consisteDt  with  the  nature  of  a  bill* 
The  same  prindple  i^ears  to  hare  been  the  ground  of 
decision  in  aa  earlier  caae  %  where  a  bill  being  drawn  and 
accepted  payable  to  the  drawer  or  order,  ^  <Mr  fiuling  m^ 
'^  by  decease^  to  my  second  son  Alexander  Waddel  f  and 
being  indorsed  by  the  drawer  to  Alexander  Waddelf  and 
by  him  assigned  to  the  pursuer,  the  Court  sustained  it  as 
an  objectioii  to  the  bill,  that  k  was  null,  as  contaming  a  sob* 
stHuttan  of  hdrs*  They  appear,  however,  to  have  admitted 
the  bill  as  a  doeumcat  of  debt,  in  consequence  of  a  (Hroof 
that  the  amount  of  it  had  actually  been  paid  to  the  aecq>tc«. 
It  may  be  doubted,  whether  it  was  proper  thus  to  receive  it 
4is  a  document  of  debt,  after  it  was  rejected  as  a  lull,  seeing 
it  was  not  a  document  la  re  menatorioj  or  a  rq^ilar  wri^ 
ten  obligpitbn;  and  it  can  scarcely  be  beld^  thit  its  defeota 
in  this  particular  were  supplied  by  parole  ptocS.  But  there 
can  be  no  doubt  of  the  correctness  of  the  first  judgment^ 
via.  that  .!&  anbatitution  of  heirs  is  inconsistent  with  the  na^ 
tnreofabilL  Th^  bill  was  probably  invalid  also  on  another 
ground,  which  seems  i^plicable  to  the  payees  as  well  as  to 
the  obligation  contained  in  the  bill,  viz.  that  both  the  one 
and  the  other  shall  be  certain,  and  not  conditional  or  alter- 
native* This  rule  has  been  iqpplied  in  two  cases  %  where 
the  obligation  in  a  promissory-note  was  undertaken  by  one 
of  two  individuals  alternatively;  and  it  has  been  also  found 
applicable  in  another  case  already  cited  ^i  where  a  note 
made  payable  to  one  pers<m,  or  to  another  person^  was  held 
not  good  as  a  promisaory-note  to  one  of  these  payees  sumg 
upon  it 

1 1ngUi  V.  Wiieman's  Bqpwentativw,  27th  July  HaO,  Monr«  1401 
<  Ferris  V.  Bond,  Baylejr,  pb  13$  and  Appleby  v.  Biddnlph,  died  8  Mpd» 
Eep^SeS. 
S  Blackenhagen  v.  BlundeU,  2  Barntw  and  Aid.  417« 
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It  has  been  likewise  decided,  that  a  bill  granted  even  by 
way  of  a  donation  inier  wm  caaaot  be  effectual  to  tlie 
grantee  '.  In  one  cas^  where  a  man  gave  a  servlmt  gfai  a 
bill  for  £.100,  as  a  g^aarantee  for  his  performance  of  a  |iro> 
mise  to  marry  her,  the  Court '  found  her  entitled  to  enforce 
it;  and  their  judgment  was  affirmed  on  apperi.  But  the 
judgment  probably  went  on  this  ground,  (which  was  ar- 
gued inier  ahOf)  tiiat  the  consideration  of  die  bill,. vi^  the 
accq>ted  promise  of  marriage^  though  not  accoibsted  then, 
as  it  has  been  since,  to  form  an  obligation  in  laW,  fatmed^ 
at  least,  a  moral  obligatioh,  and  that  therefore  the  bOt  was 
to  be  held  as  given  (merously*  It  has  been  farther  decided, 
that  although  a  bill  cannot  be  granted  with  the  view  of  con- 
stituting a  donation,  it  may  be  indorsed  with  that  view. 
This  appears  to  have  been  the  ground  of  decision  ^  in  a 
case  where  a  husband's  executors  having  sued  his  wife,  (who 
had  a  general  ii^tromission  with  his  effects  after  his  death,) 
for  two  bills  blank  indorsed,  and  she  having  proved  in  de- 
fence, that  her  husband  gave  them  to  her  after  he  was  iU, 
but  before  he  was  bed-rid,  desiring  her  to  keep  Aesfi  for 
her  own  use,  the  Court,  (moved,  perhaps,  as  the  rep<»t 
bears,  by  this  evidence,)  found  that  the  bills  were  properly 
conveyed,  and  assoilzied  her*  In  another  case  \  where  a 
person  had  indorsed  a  bill  for  1000  merks  to  his  grandson 
1^  a  daughter,  then  under  age,  and  put  it,  thus  indorsed, 
but  without  any  particular  instructions,  into  the  hands  cf  \m 
only  son  and  general  dispdnee,  the  Court,  in  an  action  for 
delivery  brought  by  the  grandson,  held  that  his  right  to  the 

I  Weir  V.  FtokfaiU,  Saili  Nor.  1736»  and  7&  Jan.  I737»  Morr.  1413;  El- 
cUea,  o.  KU,  Ho.  10. 

t  Fftyvan  v.  Gaidar  and  Andenoiiy  23d  Jan.  1742,  Morr.  9511;  Etcfaies^ 
o.  Bfll,  No.  25. 

9  Baibour  o.  Blackwood  and  Hair,  Sth  Feb.  1753,  Morr.  6097. 

•  Cairick  o.  Key,  6th  Feb.  1787,  Morr.  17009. 
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|>ill  was  complete,  and  therefore  decerned  in  his  favour.  It 
has  been  also  decided  that  a  draft  on  a  banker  is  effectual, 
though  it  be  gratuitous.  This  was  the  ground  of  judgment 
in  a  case  '  which  depended  on  the  validity,  Is^  of  a  pro* 
missoiy-note  payable  at  the  following  Whitsunday,  which 
had  been  granted  to  the  defender  <^  as  a  consideration  for  his 
.«  services  and  trouble;''  and,  2d(^,  Of  a  draft  on  a  bank* 
given  by  the  maker  of  the  note  in  payment  of  it,  (on  7th 
June,)  but  not  presented  till  (24th  June)  after  hb  deatk. 
The  Court,  in  this  case,  held,  that  such  a  bill  or  note  might 
be  validly  granted  for  services,  if  they  were  actually  per- 
formed. But  the  judgment  proceeded  specially  on  the  drafts 
which,  as  was  found,  might  be  given  gratuitously,  (the  bank- 
er not  being  ^ititled  to  refuse  it  on  that  ground),  in  the 
same  manner  as  a  bill  might  be  gratuitously  indorHdj  though 
it  could  not  be  granied  without  value.  On  this  ground  ef- 
fect was  given  both  to  the  npte  and  to  the  relative  draft. 

In  a  case  where  a  p^son  had,  with  the  avowed  purpose 
of  granting  donations  mariis  eauM  to  his  widow  and  chil* 
dren,  accepted  bills  drawn  by  the  wife's  brothers,  who,  in 
return,  granted  equivalent  bills  to  the  donees,  the  Court 
sustained  action  by  the  drawers  of  the  original  bills  against 
the  acceptor's  representative',  holding  that  they  at  least  had 
given  value  for  these  bills,  by  the  equivalent  bills  which  they 
accepted  in  favour  of  the  wife  and  children.  The  Court 
appear  likewise  to  have  held  generally  in  this  case,  that  such 
documents  ought  now  to  be  more  liberally  construed,  since 
the  sexennial  prescription,  by  shortening  their  duration, 
had  lessened  the  facUity  of  committing  fraud  by  means  of 
them. 

Though  a  bill  or  note  should  be  granted  with  the  view  of 

1  Sled's  Disponees  o.  Wemyw,  18th  Dec.  1793,  Morr.  140ft 
-  Adam  v.  Johnston,  2d  Dec.  1781^,  Morr.  1416. 
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making  a  donaition  mortis  cauM^  that  will  not  affect  its  vali-« 
dily  when  in  the  hands  of  an  onerous  indorsee.  The  ao^ 
ceptor  of  a  bill  or  granter  of  a  note,  by  adding  his  name  to 
them,  gives  them  currency  as  commercial  documents,  and, 
therefore,  he  or  his  representatives  must  be  liable  in  the 
manner  which  the  form  of  his  obligation  indicates,  with- 
out being  allowed  to  plead  any  latent  objection  against 
an  onerous  indorsee,  who  has  taken  the  bill  or  note  on* 
the  faith  of  his  subscription*  It  is  on  this  principle  that 
the  onerous  indorsee  of  an  accommodation-bill  has  a  di« 
rect  claim  against  the  acceptor,  though  the  latter  should 
be  truly  creditor  in  a  question  with  the  drawer  of  the  bill* 
On  the  same  principle,  it  has  been  held  in  England  %  that  a 
person  who  has  accepted  a  bill  in  which  the  drawer's  sub- 
scription is  forged,  cannot  plead  the  forgery  against  an 
onerous  indorsee.  There  are  exceptions  to  this  rule  in  the 
case  of  bills  and  notes  granted  for  usurimiR  considerations, 
or  for  gaming  debts.  But  these,  a:^  will  afterwards  appear, 
are  founded  on  special  statutes,  and  do  not  therefore  aSect 
the  general  principle.  The  point  now  mentioned  appears 
to  have  been  settled  in  favour  of  the  indorsee  to  a  bill  grant- 
ed origmally  nwrtia  causa,  in  a  case  ',  where,  although  a 
proof  was  at  first  allowed  before  answer,  of  the  facts  infer- 
ring donatio  mortis  causa,  as  well  as  of  an  allegation  that  the 
bill  had  not  been  signed  by  the  drawer  till  after  the  accep- 
tor's death,  yet,  in  a  reduction  of  the  bill  afterwards  brought, 
(for  although  the  cases  are  separately  reported,  they  appear 
to  be  the  same,)  the  Court  held  **  the  objections  proponed 
<^  not  competent  against  an  onerous  indorsee." 

It  may  perhaps  be  even  doubted,  whether  the  inclination 
expressed  by  the  Court  in  the  case  of  Adam  v.  Johnston  \ 

1  Ba»  o.  OiTe,  4  AL  and  S.  15^  per  Dampier,  J. 

t  Farquhar  o.  Shaw,  lOth  Dec.  1757,  Moir.  18341,  and  Shaw  v.  Faiquhar, 
S4di  Nov.  1761,  Harr.  14Mi 
^  Kote  *,  p.  26. 
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to  give  more  latitude  to  bills  and  notes,  now  that  tiieir  du* 
ration  bas  been  limited  to  six  years,  would  not  lead  them  to 
sustain  such  documents,  even  at  the  instance  of  a  person  to 
wh<Hn  they  were  granted  by  way  of  donation  mfer  imoiu  In 
such  a  case,  they  create  positive  obligations  in  favour  of  the 
grantee;  and  the  only  objoction  to  their  efficacy  is,  that 
they  are  not  proper  commercial  docummts,  not.bduoig  truly 
granted  for  value,  agreeably  to  the  condition  which  is  either 
expressed  or  implied  in  all:bills  and  notes.  But  this  is  an 
objection  altogether  personal  to  the  granter  of  the  bill  or 
*note,  which  he  has  renounced  by  the*  mere  act  of  granting 
it  By  doing  so,  he  has  made  the  grantee  a  present  of  ki$ 
Migaiionf  instead  of  paying  him  money;  and  it  does  not  ap* 
peav  why  this  should  be  accounted  more  out  of  the  course 
of  ordinary  transactions,  than  the  act  of  granting  a  bill  or 
note  payable  at  a  long  date,  not  to  be  n^gociated,  but  to 
form  a  mere  document  of  debt  The  doctrine  that  bills  or 
notes  should  be  confined  cutlrdy  to  the  purposes  of  trade, 
cannot  now  be  maintained ;  and  the  only  limit  to  their  oper* 
ration  seems  to  be,  that  they  shall  be  employed  to  create 
absolute  obligations  in  the  ordinary  course  of  transactions 
imkr  viooB.  This  rule  would  certainly  allow  of  granting  them 
with  the  view  of  malung  donations  thfer  vicoB.  The  indorse* 
ment  of  them  for  this  purpose  has  been  already  recognised  by 
a  decision  ',  and  also  by  the  opinion  of  the  Court  in  the  case 
of  Steel's  Disponees  v.  Wemyss.  But  an  indorsement,  as 
between  the  first  indorsee  and  the  indorser,  b  in  the  same 
situation  with  the  original  bill  or  note  as  between  the  grant* 
er  and  the  payee.  It  has  been  accordingly  often  held  equi- 
valent to  the  granting  of  a  new  bill,  in  which  the  indorser  is 
bound  as  draw^  ^.  I^  therefore,  a  bill  or  note  may  be  tn- 
dorted  by  way  of  donation  inter  vivos^  there  appears  to  be  no 

1  Baibotir  p.  Blackwood ;  Carrick  o.  Key. 

'  Ptr  Lord  Mansfield,  in  Heylin  v.  Adamaon,  t  Burr.  600. 
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Tttaoa  wiiy  it  may  not  be  giKmkd  for  tba  same  purpote.  In 
^-"g^p^j  it  seems  to  be  held  ',  that  a  bill  accepted  without 
oostideratiaii,  tsAot  tiat  fact  it  prmedt  is  not  good  to  ths 
puQr  taking  it  without  consideration,  though  it  is  good  to 
•n  onerous  indorsee ;  and  it  is  eren  s<ud  to  be  doabtfol 
idMther  a  person  who  takes  a  note  or  check  by  waj  of  gift 
csD  enibrce  payment  of  it  against  the  granter.  But  thia 
doctrine  is  mi^iplicable  in  Scotland,  becaose  it  proceeds  on 
a  prinaide  not  recognised  with  us,  viz,  that  no  agreement 
not  under  seal  can  be  enforced*  unless  a  consideration  be 
f^na  for  it.  There  does  oat  appear  to  be  any  reason  for 
hdding  that  eren  the  indorsonent  of  a  bill  or  note  by  way 
flf  donation  Morfu  coMaa,  wuald  be  effectual  in  Scotland  to 
the  indorsee ;  for  the  indorsement  in  the  preceding  ease  <rf' 
Bacbonr  was  tmljt  an  absolute  donation  wOer  vmo$t  though 
the  hnsband  made  it  after  he  was  taken  iU.  Bat  what  has 
bem  now  stated  probably  affords  some  ground  for  recog- 
niaing  a  Inll  or  note  granted  by  way  of  donation  inter  vivos. 
If  this  doctrine  were  well  founded,  it  would  follow  that  a 
penon  in  whose  favour  a  bill  had  been  drawn  by  way  of 
donatitw,  was  not  liable  to  the  objections  pleadable  by  the 
acceptor  against  the  drawer,  in  the  same  way  as  an  indorsee 
by  way  of  donation  would  ntrt:  be  liable  to  the  objections 
coaqietent  against  bis  indorser,  the  bill  being  intended,  in 
both  cases,  as  value  to  him,  and  he  being  entitled  to  recourse 
ligmat  his  author,  like  any  other  onerous  holder. 

Hiere  is  another  question,  How  far  the  objection  of  a  bill 
oc  nete  being  granted  by  way  of  donati<Hi  mortia  cauaa  or 
nte*  vuot,  can  be  proved  by  parole  evidence  ?  It  will  appear 
note  presumes  value  received 
i  that,  in  gmeral,  such  a  pre- 
id  except  by  his  writ  or  oath. 
Jy  noticed,  the  objection  arose 
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Mfade  of  the  bill  or  note,  or  vas  admitted  by  the  parties; 
Jn  the  case  of  Shaw  v.  Farquhar,  indeed,  a  parole  proof  was 
allowed*  But  it-  related  to  facts  tending  to  ^tablish  that 
the  original  cfaumant  on  the  bill  had  not  obtained  legal  de^ 
liyery,  which,  as  will  afterwards  appear,  is  generally  essen^- 
iial  to  give  a  perfect  right;  and  even  this  proof  was  ultir* 
mately  found  irrelevant  against  an  onerous  indorsee.  But 
A  bill  or  note. granted  in  order  to  constitute  a  legacy,  or 
even  a  donation  inter  vivas^  (should  that  be  now  held  ft 
ground  of  objection,)  would  probably  not  be  held  entitled 
to  the  privileges  of  a  bill,  in  respect  it  is  not  truly  a  bill  or 
note,  but  a  misapplication  of  that  species  of  document;  and, 
therefore,  the  presuuiptiuu  uf  value  could  not  be  pleaded,  in 
such  a  case,  against  the  admission  of  parole  evidence,  more 
than  it  could  be  pleaded  agidnst  such  evidence,  when  oflfer* 
ed  to  nullify  a  bill  on  the  ground  of  smuggling  or  usury. 
.  9.  Another  question  which  deserves  consideration  is.  How 
&r  a  bill  or  note  can  be  sustained,  in  which  payment  is  sti- 
pulated to  take  place  on  an  event,  which,  though  certain  in 
itself  is  uncertain  as  to  the  time  of  its  occurrence.  The 
English  Courts,  in  some  of  the  cases  already  cited,  have  al- 
lowed a  great  latitude  in  this  respect  Thus,  a  promissory^ 
note  has  been  sustained,  though  made  payable  to  an  infant 
on  12th  June  1750,  <^  when  he  shall  come  of  age,*'  (the 
term  of  payment  being  held  to  be  certain,  whether  he  lived 
till  majority  or  not) ',  or  when  made  payable  six  weeks  after 
the  death  of  the  granter's  father  ^,  or  two  months  afi^r  a 
certain  ship  should  be  paid  oiF^.  It  has  been  suggested  by- 
one  author^,  that  these  being  all  cases  of  prpmissory- 
notes,  were  decided  on  a  liberal  construction  of  the  English 
statute  ^  which  renders  notes  n^otiable,  and  that  such 

1  GoK  p.  Nelson,  1  Burr.  286.  s  Coleluua  v.  Cooke,  WiUes»  99^ 

'  Andrews  o.  Franklin,  1  Str.  24w 

«  Kjrd  on  Bills.  3d  edit  p.  58.  «  S  Mid  4  Anne,  c.  a 
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a  latitude  is  incompatible  with-  the  nature  and  ori^oial  isy» 

tention  of  bills  of  exchange.    It  wonld  appear^  however^ 

from  the  statute  to  which  he  refers,  that  promissory-notca 

are  placed  by.it  on  exactly  the  same  footing  with  bills ;  andf 

accordingly,  the  latest  English  authorities  '  quote  the  fiMre- 

going  cases  as  equally  applicable  in  principle  to  both*    At 

the  same  time,  it  is  probable  that  such  a  latitude,  being  most 

compatible  with  promissory-notes,  was,  for  that  reason*  first 

introduced  and  recognised  in  them*    In  Scotland^  promis* 

aory-notes  are  also  on  the  same  footing  with  bills;  and» 

therefore,  whatever  rules  are  enforced  with  regard  to  the 

jone  must  be  applicable  to  the  other*     The  latitude  which 

naturally  arose  at  first  from  the  simple  form  of  promissory- 

notes,  may  thus  have  been  extended  to  bills  in  a  degree 

urith  which  their  own  form  and  primary  objects  were  reo* 

koned  incompatible ;  and  the  sexennial  limitation  of  both 

in  Scotland  has  probably  diminished  the  danger  arising 

from  such  a  latitude*    But,  on  the  other  hand,  the  admis- 

sion  of  summary  diligence  on  all  bills  and  notes  renders  it 

mdre  necessary  here  than  in  England  to  limit  them  strictly 

to  their  proper  form  and  objects*    This  reason  is  peculiarly 

m 

1  Bayley,  4lh  edit.  p.  20 ;  Chitty,  6th  edit.  p.  48-9.  Vufealso  Ctitty,  p; 338^ 
6cfa  edit.  Chap,  on  Promissory-notes,  and  the  cases  there  cited  by  him,  which 
hftve  been  already  quoted,  (p.  6,  note  20,)  and  which  fully  support  his  remaika 
upon  them.  In  one  of  the  cases  to  which  he  nSan,  Golehan  v.  Cooke^  th* 
Court  expressly  held,  that  bb  the  arrival  of  the  term  of  payment  was  certain,  it 
would  have  been  sustained  even  in  the  case  of  a  bilL  In  Carlos  o.  Francourt^ 
5  T.  R*  483,  and  Williamson  v,  Bennett,  2  Camp.  416^  instruments  were 
■loiuid  ineffectual  even  as  promissory-notes,  in  respect  that  the  teim  of  payment 
.waa  contingent,  Aua  proving  that  the  same  rules  were  applied  to  them  on  tfaia 
aubject  as  to  bills.  In  two  other  cases  which  he  cites,  Burchell  o.  Sdocock, 
Lord  Raynu  1545^  and  HansonilUer  v.  Hartinak,  7  T.  R.  733,  effect  was 
given  to  promissory-notes,  thou^  they  stated  the  particular  value  for  which  they 
were  granted ;  but  the  only  ground  of  sustaining  them  was,  that  the  pqrment 
was  stipulated  to  take  place  ai  att  events.  Vide  also  on  this  sulirject  Note  to 
2  Camp.  Rep.  p.  207. 
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applkable  in  fixing  the  term  of  paynumt;  since  it  sppeftvs 
coattBTf  to  the  nature  of  sumniary  diligence  to  allow  it  n^ 
on  a  docomentiffakh  does  not  become  payable  tiU  a  ronote 
or  faide&oite  temu  The  lexenmol  prescrip^ony  too,  ep- 
peavs  to  indicate  that  the  l^lature  considered  biUs  or 
notes  <as  temporary  documents^  and  did  not  oontemplate  die 
possibilily  of  ext^idmg  them  by  making  the  term  of  pay^ 
ment  indefinite. 

-  Accordingly,  in  a  case  already  cited  S  a  rsmoie  ietm  cf 
payment  appears  to  have  been  alluded  to  as  inconsistttit 
with  Ae  nature  of  bills ;  and  the  rnds^fate  nature  of  the  term 
of  payment,  in  another  case  %  pffobaUy  formed,  at  least  is 
pltf^  the  ground  of  refusing  action  on  a  bill.  In  an  earlier 
ease  ^  the  Court  held,  that  a  bill  made  payable  three  y^dars 
after  date  was  not  entitled  to  the  pritileges  of  a  biU,  bat 
was  merely  to  be  considered  as  an  ordinary  document  of 
debt,  liable  to  any  pleas  of  compensation  competent  against 
the  original  creditor.  It  may  be  doubted,  howcTer,  whe- 
ther the  same  strictness  would  now  be  observed.  On  die 
tother  hand,  a  note  ^  was  held  to  be  a  good  ground  of  sub»- 
iliary  dil^;ence,  when  it  promised  to  pay  £.£0,  as  the  price  of 
three  horses  and  a  cart,  in  sixteen  different  instalments  of 
three  guineas  per  month.  Such  an  arrangement  probably 
aroaefrom  the  very  nature  of  the  cas^  the  party  not  being 
able  to  mdce  payment  otherwise,  lie  Court,  however,  though 
they  expressed  the  opinion  now  mentioned,  did  not  decide 
the  point,  but  converted  the  charge  into  a  libel,  and  decern- 
ed  against  the  suspender  for  the  sum  in  the  charge  as  for  a 
debt,  none  of  them  having  any  doubt  that  the  sum  was  due. 
in  England  '  a  note  payable  by  instalments  is  admitted  to 

1  Campbdl  o.  Campbell,  Morr.HlS. 

s  Macardiur  Stewart  v.  FulUiton,  29A  June  1788^  Morr.  liOSi 

>  Leslie  v.  Nicholson,  16th  Feb.  1785^  Morr.  576& 

*  Carron  Co.  v.  Muirhead,  25th  Feb.  1796,  Morr.  1457. 

^  Rudder  v.  Price,  1  M.  BUckst  547. 
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be  valid.  In  shorty  it  is  not  easy  to  point  out  b^ordiand 
what  peculiar  term  or  mode  of  payment  is  to  be  accounted 
inconsistent  with  the  nature  of  a  bill  or  note;  nor  is  it  per- 
haps incompatible  with  them,  in  all  cases^  to  make  the  term 
of  payment  depend  on  a  certain  and  not  very  remote  event 
The  only  rule  which  can  be  stated  is,  that  such  a  term  or 
mode  of  pajonent,  as  has  been  now  mentioned,  shall  form  a 
ground  of  nullity,  when  it  indicates  the  intention,  or  ne- 
cessarily has  the  effect  of  converting  the  bill  or  note  from 
a  temporary  document  into  a  permanent  security.  Hiis 
rule  must  be  applied  according  to  the  circumstances  of  each 
particular  case. 

IL  Circumstances  essential  to  the  form  and  constitution 
of  bills  and  notes,,  and  the  rules  according  to  which  they 
are  construed  and  receive  effect 

1.  The  first  requisite  is  one  prescribed  by  statute,  viz* 
That  bills  and  notes  shall  be  written  on  paper  duly  stamp- 
ed. Stamp  duties  have  been  imposed  on  bills  and  notes 
by  a  number  of  successive  statutes  ^  The  last  of  these 
is  the  55  Geo.  III.  c  184,  which  now  regulates  exclusively 
the  amount  of  the  subsisting  duties  on  bills  and  notes,  (those 
imposed  formerly  being  repealed,)  and  likewise  contains 
most  of  the  rules  by  which  they  are  at  present  levied,  al- 
thou^  it  declares  that  the  powers,  regulations,  penalties 

1  22  Gto.  tIL  c  Sa  The  23  Geo.  IIL  c  49,  repeals  the  duties  prescribed 
bf  die  preceding  act  22  Geo.  III.  «nd  graits  new  diittee ;  but  it  retains  tSie 
powers  ^Teoy  as  well  as  iho  penalties  imposed  by  the  preceding  act»  in  so  fiur  aa 
not  repealed.  The  act  24  Geo.  III.  c  7,  was  passed  to  explain  and  amend  the 
23  Geo.  IIL  c.  49.  The  act  31  Geo,  III.  c.  25,  entirely  repealed  these  pre- 
tIous  acts,  and  recalled  the  powers  conferred,  bb  well  as  the  penalties  and  ftir- 
ftitmres  imposed  by  them,  enacting  al  the  same  time  new  duties,  and  en^Mrcing 
them  by  new  regulations.  Hie  duties  imposed  by  tfau  act  were  successiTely  in- 
oeased  by  Uie  37  Geo.  IIL  c.  90,  43  Geo.  IIL  c  2,  44  Geo.  IIL  c  96^  and 
48  Geo.  IIL  c.  149.  Lastly,  the  duties  imposed  by  these  acts  aie  rq^ed,  and 
new  duties  substituted  by  the  56  Geo,  IIL  c.  18l>  whidi  is  now  the  ragilUtivg 
statute. 
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and  forfeitares  enacted  by  former  statutes  on  this  subject, 
shall  subsist,  so  far  as  they  are  applicable,  in  the  cases  not 
expressly  provided  for  by  it. 

With  regard  to  inland  bills,  drafts  or  orders  to  the  bearer 
or  to  order,  this  act  distinguishes  between  documents  which 
are  payable  on  demand,  or  at  any  period  not  exceeding  two 
months  after  date,  or  sixty  days  after  sight^  and  those  which 
are  payable  at  a  period  exceeding  one  or  other  of  these  pe- 
riods, the  duties  imposed  on  the  latter  being  higher  than 
those  exigible  for  the  former.  The  particulars  of  these  du- 
ties will  be  found  in  the  Appendix. 

It  has  been  held  *  that  a  promissory-note,  payable  two 
months  after  sight,  is  liable  to  the  larger  duty,  when  those 
two  months  exceed  sixty  days'  sight,  although  the  smaller 
duty  would  have  been  sufficient  if  the  note  had  been  pay- 
able two  months  q/fer  date.  It  has  been  also  held,  with  re- 
ference to  an  exemption  in  the  23  Geo.  III.  c.  49,  $  4,  in 
favour  of  bills  payable  on  demand  ^,  that  a  bill  payable  at 
sight  is  not  to  be  considered  as  a  bill  payable  on  demand, 
reference  being  also  made  to  a  former  case  before  Willes, 
C.  J.,  in  which  a  jury  of  merchants  had  held,  that  days  of 
grace  must  be  allowed  on  a  bill  payable  at  sight 

The  act  55  Oeo.  III.  imposes  a  penalty  of  £.100  on 
every  person  who  affixes  a  date  to  any  bill  or  note  later  than 
that  on  which  it  was  issued,  so  as  to  make  its  term  of  pay- 
ment appear  to  be  less  than  two  months  or  sixty  days  from 
its  date  or  from  sight,  unless  the  paper  on  which  it  is  writ- 
ten be  stamped  for  the  duty  applicable  to  a  longer  term  of 
payment  than  two  months  after  date,  or  sixty  days  after  sight. 
This  act  ftuther  declares,  that  inland  bills,  drafts  or  orders, 
though  not  payable  to  the  bearer  or  to  order,  shall  be  liable 

1  Sturdy  v.  Hendenon,  ootvin  Abbot,  C.  J.  at  Guildhall,  1821,  and  on  mo. 
Om  for  a  new  trial,  4  Barnew  and  Alden.  508.     Viik  also  Bayley,  79l 
'  Aaaon  p.  Thomas,  B.  R.  84  Gto.  III.  Baylejr,  79. 
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to  the  same  duties  as  if  they  were  so  payable,  if  they  are  de-i 
livered  to  the  payee  or  some  person  for  his  behoof*  It  is 
also  declared,  that  drafts  or  orders  for  the  payment  of 
money  by  a  bill  or  note,  or  for  the  delivery  of  a  bill  or  note 
in  payment  or  satisfaction  of  money,  shall  be  liable  to  the 
?ame  duty  with  inland  bills  or  notes,  if  they  are  made  pay- 
able to  the  bearer  or  to  order,  or  to  the  payee  or  some  per« 
son  for  his  behoo£  Where  a  bill,  draft  or  order  is  made 
payable  by  instalments,  the  duty  is  to  be  exigible  on  the 
total  amount  of  such  instalments.  Where  the  total  sum 
to  be  paid  is  indefinite,  the  duty  is  exigible  as  for  a  bill  on 
demand  for  the  sum  that  is  expressed.  Farther,  all  receipts 
for  money  by  bankers  and  others,  which  entitle  the  person 
paying  the  money,  or  holding  the  receipt,  to  get  a  like  sum 
from  a  third  party,  and  likewise  bills,  drafts  or  orders, 
(payable  to  the  bearer  or  order,  or  delivered  to  the  payee 
or  some  person  for  his  behoof,}  for  the  pajrment  of  any  sum 
of  money  out  of  a  contingent  fund,  or  on  the  occurrence  of 
a  contingent  event,  are  declared'  liable  to  the  same  duties 
with  inland  bills* 

It  has  been  already  shewn  \  that  instruments  such  as  those 
last  mentioned  are  not  properly  bills  of  exchange ;  but  the 
clause  in  question  declares  them  liable  to  duties  as  such. 
Accordingly,  in  two  several  cases  ^,  it  has  been  decided,  that 
certain  orders  to  pay  a  specific  sum  out  of  a  contingent 
fund  were  liable  to  the  same  duty  as  bills  for  the  same  sum 
would  have  been,  and  that,  therefore,  an  agreement  stamp 
was  inapplicable  to  such  orders.  In  the  last  of  these  cases  % 
it  was  held,  besides,  to  be  a  good  objection,  that  the  stamp 
was  not  affixed  till  after  the  date  of  the  order,  which,  in  the 

1  Ante,  p.  10.  et  9eq» 

S  HriMiik  V.  Bell,  1.  B.  end  A.  36,  decided  by  the  Court  of  K.  B. ;  Buttt 
r.  Swan,  2  Br.  and  Bingh.  78»  decided  by  the  Court  of  C.  P. 
'  Butts  0.  Swan,  note  2. 
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case  of  instruments  placed  on  the  same  footing  with  bills,  is 
not  allowed,  except  to  the  extent  of  affixing  a  proper  stamp 
afterwards,  when  a  stamp,  (though  not  the  proper  one^)  has 
in  fact  been  originally  affixed.  On  the  other  hand,  sncb 
orders  are  not  liable  to  duty  as  bills  of  exchange,  unless 
they  do  specify  a  certain  sum  to  be  paid  ;  because,  other* 
wise,  there  is  no  rule  for  determining  what  is  the  stamp  pro* 
perly  applicable  to  them.  This  has  been  decided  in  a  case 
which  fell  under  the  former  stamp  act,  48  Geo.  III.  c  149  '  ; 
but  the  decision  is  equally  applicable  to  the  existing  stamp 
acty  because  the  clause  under  which  the  decision  was  gi- 
ven is  the  same  in  substance  with  that  which  has  been  now 
narrated. 

With  regard  to  foreign  bills,  or  bills  drawn  in,  but  psy* 
ftble  out  c^  Ghreat  Britain,  if  drawn  singly  and  not  in  a  set, 
they  are  liable  to  the  same  duty  as  inland  bills  of  the  same 
amount  and  tenor.  On  the  other  hand,  if  such  bills  are 
drawn  in  sets,  every  bill  of  each  set  is  liable  in  a  stamp 
duty,  as  specified  in  the  Appendix,  which  rises  progressive- 
ly with  the  sum  contained  in  the  bilL  As  to  promissory- 
notes  payable  to  the  bearer  on  demand,  which  are  made,  or 
purport  to  be  made  out  of  Oreat  Britain,  or  for  behoof  of 
any  person  residing  out  of  it,  it  is  enacted  that,  whether 
they  are  payable  out  of  Great  Britain  or  not,  they  shall  not 
be  recognised  or  circulated  in  Great  Britain,  unless  they 
have  paid  the  duty  exigible  on  such  notes  when  made  in 
Oreat  Britain,  (under  the  exception  of  promissory-notes 
payable  only  in  Ireland,)  and  a  penalty  of  £.20  is  imposed 
on  any  person  who  circulates  or  negotiates,  gives  or  receives, 
pays  or  causes  to  be  paid  any  such  promissory-note,  or  any 
part  thereof,  without  its  being  duly  stamped  as  afi>resaid. 

^  Jones  V.  SunaoDy  3  DowL  and  RyL  545 ;  12  Burnew.  and  Creisw.  3ia 
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It  i$  evident,  from  what  has  been  already  stated  ^,  that 
the  English  stan^  laws  were  meant  to  apply  only  to  foreign 
bills  drawn  in  England,  and  not  to  such  as  were  drawn 
abroad.  Where  bills  were  signed  and  dated  by  the  drawer 
ia  Ireland  ^^  bat  with  blanks  for  the  sums,  terms  of  pay^ 
ment,  and  drawers'  names,  all  of  which  were  filled  up  in 
London,  where  they  were  also  negotiated,  the  Court  ci 
King's  Bench  held  that,  though  the  bills  might  not  be  com«« 
pleted,  they  must  be  regarded  as  incipient  contracts  at 
the  time  <^  drawing  in  Ireland,  and  that,  therefore,  an  Irish 
stamp  was  sufficient  In  another  case  \  where  a  bill  was 
drawn  in  Jamaica  on  a  Jamaka  stamp,  with  a  blank  for  the 
payee's  name,  which,  on  the  transmission  of  the  bill  to  Eng- 
huid,  was  filled  up  by  a  bona  fide  holder,  it  was  held  that  an 
English  stamp  was  unnecessary.  But,  on  the  other  hand,  if 
a  bill  be  really  drawn  in  England,  it  will  not  be  protected 
fi'om  the  En^ish  stamp  laws,  by  the  mere  operation  of 
giving  it  a  foreign  date  \  In  the  case  of  a  bill  written,  but 
not  accepted,  in  England,  and  afterwards  sent  for  the  draw* 
o's  signature,  which  was  adhibited  abroad  ^,  Dallas,  C.  J* 

1  55  G«o.  IIL  c  184 ;  Scheduler  v.  Foreign  Bills. 

<  Sutith  V.  Ming»y,  1  M.  and  S.  87. 

'  Crechly  o.  ManD,  1  Marsh,  29 ;  5  Taunt  529.  Vide  also  Paterson  v,  Becher, 
6  HoDcv,  31 9y  where  this  same  doctiine  was  recognised  in  the  case  of  an  unstamp* 
•dun,  bearing  to  be  dated  at  St  Helena. 

*  Joidaiae  v.  XdufaforoolEe,  7  T.  R.  SOL  Tlie  foregoing  doctrine  was  admit* 
ted  in  this  case,  'vi^iere  the  defendant  offered  to  prove,  that  a  bill  dated  Hanu 
burgh  had  been  really  drawn  in  London.  Ilie  only  question  regarded  the  com- 
petaBcy  of  proting  this  fact  by  the  payee  and  indorser,  whom  the  Court  of  K* 
BL,  after  fall  coasideragon,  admitted.  The  same  rule  was  implied  in  Abraham 
SL  Daboia,  4  Cbmp.  2S9 ;  it  being  held  by  Loid  Ellenborough,  that  the  ftct  aL 
kged  of  the  bill  being  drawn  in  lK>ndon,  though  dated  at  Paris,  as  it  was  a  se- 
riooa  offence,  could  not  be  presumed  without  the  strongest  evidence.  The  fact 
of  tfia  drawer  being  in  London  two  days  after  the  date  was  not  held  sufficient  to 
pofetL    F.  also  Robertson  and  Co.  o.  Rutledge,  11th  July  1828,  1  Shaw, 


^  Boefan  f^.  CsmpbeU^  Gow,  N.  P.  C.  56. 
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held  it  to  be  a  foreign  bill,  conceiving  the  case  to  be  ihe 
same  with  the  ordinary  one  of  a  bill  drawn  abroad.  As  to 
bills  or  notes  which  have  been  undoubtedly  drawn  abroad^ 
it  has  been  held  with  regard  to  a  note  made  in  Jamaica  % 
that  it  is  void  if  not  stamped  according  to  the  law  of  Jamai- 
ca ; '  and  it  has  even  been  decided  *,  that  an  agreement  made 
at  Surinam  must  be  stamped  agreeably  to  the  laws  there ;  it 
being  laid  down,  that  *<  a  contract  must  be  available  by  the 
<<  law  of  the  place  where  it  is  entered  into,  or  it  Is  void  all 
^<  the  world  oven"  This  principle  would  lead  to  the  en- 
forcement even  of  foreign  stamp  laws,  with  reference  to 
contracts  made  in  a  foreign  country.  The  cases  which  a 
learned  author  has  cited  to  the  contrary  do  not,  on  exami- 
nation, lead  to  a  difiPerent  conclusion ;  the  question  in  most 
of  them  being,  Whether  a  person  living  abroad  could  valid- 
ly sell  goods  which  he  knew  were  to  be  smuggled  into  thia 
country,  he  being  no  party  to  the  smuggling  ^ 

The  following  deeds  are  exempted  from  these  duties,  viz, 
bills  drawn  for  the  payment  of  less  than  forty  shillings,  bills 
or  bank  post  bills  issued  by  the  Bank  of  England,  billsy 
orders,  remittance-bills,  and  remittance-certificates  drawn 
by  commissioned  officers,  masters  and  surgeons  in  Ae 
navy,  conmiissioners  in  the  navy,  or  certain  other  public 
officers  particularly  specified  %  and  drafts  or  orders  pay- 
able to  the  bearer  on  demand,  which  are  drawn  on  any 
banker  or  person  acting  as  such,  who  resides  or  does  the 
business  of  a  banker  within  ten  miles  of  the  place  where 
the  draft  or  order  is  issued,  (the  place  being  always  spe- 
cified in  the  draft  or  order,)  provided  that  it  bears  date 
on  or  before  the  day  of  issuing  it,  and  does  not  require  pay- 
ment to  be  made  in  bills  or  promissory-notes.     In  order  to 

1  Alyet  i;.  Hodgson,  7  T.  R.  841 ;  2  Etp.  52a 

<  Clegg  V.  Levy,  3  Campb.  166. 

9  CSiittj,  p.  57,  note/. 

4  55  Geo.  III.  c.  ]84i,  Schedule^  Part  I. ;  Exemptions,  r.  Bill,  §  2, 3aii^5. 
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prevent  the  abuse  of  this  last  exemption^  it  is  provided  % 
with  regard  to  any  bill,  draft  or  order  on  a  banker  or  per-* 
son  acting  as  such,  payable  to  the  bearer  on  demand,  which 
shall  be  postdated,  or  shall  not  specify  truly  the  place  of 
issuing  it,  or  which  shall  not  fall  in  every  respect  within  the 
foregoing  exemption,  (unless  it  be  stamped  as  a  bill) :  1* 
That  the  person  issuing  it,  or  causing  it  to  be  issued,  or  any 
banker  paying  or  permitting  it  to  be  paid,  (while  he  knowa 
of  these  its  defects,)  shall  forfeit  £.100  for  each  offence,  and 
that  the  banker  shall  not  be  allowed  credit  for  the  payment 
against  the  drawer  or  his  representatives :  2.  That  any  per-> 
son  knowingly  receiving  snch  a  bill,  draft  or  order  in  pay- 
ment  or  security,  shaU  for  every  offence  forfeit  £.20.  It  has 
been  held,  under  a  clause  of  exemption  in  the  31  Geo.  III., 
similarly  worded  with  that  now  mentioned  *,  that  the  forego- 
ing  exemption  did  not  apply  to  a  banker's  check  bearing 
date  four  days  after  it  was  actually  drawn,  though  not  in- 
tended to  be  used  till  the  date  which  it  bore ;  it  being  ex- 
pressly required  by  the  act,  as  it  is  likewise  by  the  55 
Geo.  III.,  that  the  draft  should  be  dated  on  or  b^bre  the 
term  of  issuing  it.  In  a  subsequent  case  \  the  same  point 
was  iidmitted  to  be  quite  settled.  It  has  been  farther  deter 
mined  \  that  the  person  on  whom  such  a  draft  is  made  must 
be  bona  fide  a  banker.     A  check  in  which  these  requisites 

1  55  Geo.  III.  c.  184^  §  la  <  AUen  v.  Keeres,  1  East,  435. 

9  WhitweU  V,  Bennet,  3  Bos.  and  PuD.  559. 

*  rastlfman  r.  Ray,  2  Bos.  and  PkiU.  d63L  This  case  was  aigoed  undertlie 
cwniption  ccmtained  in  the  83  Geo.  III.  c.  49.  But  it  is  a  precedent  as  the 
law  now  stands,  since  the  words  of  the  exemption  in  the  55  Geo.  III.  c  184  are 
nearly  the  same.  It  was  also  held  in  thb  case^  that  an  acknowledgment  by  the 
drawee  subjoined  to  the  draifc  ought  not  to  reoetye  effect,  since  that  would  be  to 
vaUdate  the  draft  itself.  In  Ruff  v.  Webb,  1  Esp.  130,  it  was  held  by  Lord 
Kenyon  that  such  a  draft  on  a  person  not  a  banker  was  a  biU  of  exchange^  and 
could  not  be  received  in  evidence  without  being  stamped. 
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are  not  stricdy  observed,  and  wftieh  at  the  same  time  U  im« 
stamped,  is  not  available  for  any  porpose  whatever  '• 

Promissory-notes*  are  distinguished  into  four  classes. 
The  lit  dass  comprehends  notes  payable  to  the  bearer  on 
demand,  and  granted  for  a  sum  not  exceeding  £.100,  which 
notes  are  subjected  to  certain  duties  proportioned  to  their 
amount,  and  may  be  re-issued  at  pleasure  K  It  has  been  re- 
cently decided  in  En^and  \  that  a  note  payable  generally 
to  a  certain  person  or  bearer,  with  interest,  without  specify- 
ing any  term  of  pa3rment,  was  to  be  considered  as  a  note 
payable  on  demand,  and  was  therefore  liable  to  the  da^ 
imposed  by  the  statute  on  notes  of  this  kind.  It  was  held, 
that  ihe  rules  (to  be  afterwards  mentioned,)  which  are  re- 
quired to  be  observed  by  bankers  who  re-issue  such  notes, 
formed  the  price  which  they  paid  for  the  privilege  of  re-issu- 
ing them,  but  that  die  stamp-duty  was  applicable  to  them  at 
al!  events,  by  the  terms  of  the  statute,  whether  the  hold«« 
chose  or  not  tq  purchase  this  privilege  of  re-issuing,  ^hieh 
was  ihxis  considered  as  quite  distinct  from  the  diai&e  imposiB^ 
the  duty.  Class  2.  includes  notes  granted  for  any  sum  not  ex- 
ceeding £.100,  payable  in  any  other  way  than  to  the  bearer 
on  demand,  but  at  a  term  not  longer  than  two  months  after 
date,  or  sixty  days  after  sight,  which  notes  are  subjected  to 
a  separate  scale  of  duties.  Sd,  Those  granted  for  any  sum 
whatever,  payable  either  to  the  bearer  on  demand,  or  in  any 

1  BovTodaile  v,  Middleton,  8  Campb.  54b  In  an  acdmt  fiar  unny,  wberein 
tfie  dMiantian  «laifeed  that  iSke  dateduta  had  ftnlxiroe  «  oartaiii  mm  to  the 
idiialillk  from  Slat  April  1807,  it  beiag  pivfed  tiMt,  Ibr  part  of  tiiia  amm  Ibe 
Mandattta  had,  on  2l8t  April,  given  only  an  unftamped  chack,  not  draam  in 
toma  of  «M  fltan^  act,  which  had  not  bocn  paid  tiU  tha  82d,  Lord  EUanb^ 
fongfa,  holding  that  anch  •  chock  waa  waato  piqior,  daddod  that  It  iraanot  non^ 
paid  OB  aie  Blat,  aa  atatad  in  ifao  dodaration,  and  theraAso  ho  non^dtad  the 


S  55  Geo.  III.  c  184^  v.  Fkondaaofy-Nbla.      ^  55  Goo.  IIL  c.  184^  $  14^ 
«  Whitlock  0.  Underwood,  3  Dowl.  and  RyL  356 ;  2  Bamaw.  and  Cre«w. 
157. 
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Other  way,  at  a  term  not  exceeding  two  months  after  date* 
cr  nz^  days  after  si^t,  are  likewise  subjected  to  separate 
duties.  4fll,  lltose  granted  for  any  sum  whatever,  payable 
to  the  bearer  or  otherwise  at  any  time  exceeding  two 
months  after  date,  or  sixty  dajra  after  sight,  on  which  also 
teparate  duties  are  imposed  '. 

None  of  these  three  last  classes  of  notes  can  be  re-issned, 
lAer  being  paid.  Notes  for  the  payment  of  money  by  io* 
ttsfanents,  or  at  dlfieretit  times,  provided  the  whole  sum  pay- 
able is  fixed,  are  liable  to  the  duty  applicable  to  a  promis- 
CMy-note  for  that  whole  sum,  when  payable  in  less  than  two 
ncnths  after  date.  Notes,  (payable  to  the  bearer  or  to  or- 
der,) for  any  definite  sum  not  amounting  to  £.20,  and  which 
are  made  p^able  out  of  a  contingent  fund  or  on  the  occur- 
nsKs  of  a  oontingetit  event,  as  also  deposit  receipts  from 
bankrav  with  a  dause  of  interest,  are  declared  liable  to  dut^ 
SG  promissfwy-^iotes  '.  On  the  other  hand,  all  such  notes, 
whoi  exceeding  twenty  pounds,  or  for  an  indefinite  sum,  or 
when  tbey  are  not  payable  to  the  bearer  or  to  order,  or  any 
instruments,  (besides  those  directed  to  be  deemed  promls- 
Bory-not^i)  which,  although  in  the  form  of  promissory- 
notes,  are  in  law  special  agreements,  (they  always  paying 
the  agreement  stamp),  all  notes  for  less  than  forty  shillings, 
which  are  not  payable  to  the  bearer  on  demand,  all  notes 
issued  by  the  Bank  of  England,  and,  lastly,  all  notes  for 
oat  pound,  one  guinea,  two  pounds  or  two  guineas,  payable 

1  In  a  ncemt  Englbh  cue,  Barbwti.  BroadbunC,  i  Uirare,  471,  aiiDte grant- 
id  lor  p^iaoit  of  a  q>ed£ed  nim  to  a  certain  penon'a  reprewntUiTe^  three 
BODtlK  mttn  fail  death,  imda  dediictioci  of  what  nims  might  ba  then  due  by  ihia 
>  be  liable  to  stamp-duty  u  a  promiHoiy- 
■ned,  seeing  it  iras  not  properly  a  promii- 
But,  bdng  stamped  with 
1  to  account,  the  action  be- 
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to  the  bearer  on  demand,  which  shall  be  granted  by  the 
Bank  of  Scotland,  Royal  Bank  of  Scotland,  or  British  Linen 
Company,  may  be  issued  unstamped.  The  Bank  of  England, 
as  well  as  the  other  banks  now  mentioned,  are  authorised  to 
re-issue  their  notes  as  often  as  they  think  proper  \  The 
Bank  of  England  is  taxed  by  the  act  with  a  composition  pro- 
portioned  to  the  number  of  notes  which  it  issues  weekly ; 
and  the  other  banks  are  required  to  pay  certain  duties  in 
respect  of  the  notes  issued  by  them,  as  specified  in  certain 
preceding  acts  '• 

All  paper  used  for  any  bills  or  notes,  drafts  or  orders^ 
must  be  marked,  before  the  instrument  is  written,  with  a 
stamp  corresponding  to  the  duty  exigible,  otherwise  the 
party  making,  signing,  issuing,  or  causing  these  things  to 
be  done,  or  accepting,  or  paying,  or  causing  to  be  accepted 
or  paid,  shall  forfeit  £.50  ^ ;  and  the  instrument  shall  not 
be  available  to  any  effect  whatever  \  It  is  of  no  consequeQce^ 
according  to  the  law  as  it  now  stands  ^,  although  the  instru* 
ment  should  be  written  on  an  improper  stamp,  provided  it 

I  55  Geo,  III.  c  184^  §  20,  23. 

^  nnd.  §  21,  23.  Vide  aUo  48  Geo.  III.  c.  149,  §  16,  and  39  Geo.  IIL 
c.  107 

3  55  Geo.  III.  c  184^$  11. 

*  Tlut  is  enacted  by  31  Geo.  III.  c«  25^  §  19,  which  expxessly  prohibits  the 
affixing  of  the  stamp  after  the  instniment  is  engrossed.  The  55  Geo.  IIL 
c  184^  §  8,  re-enacts,  with  reference  to  the  duties  enacted  by  it,  all  the  powers, 
clauses,  regulations,  penalties,  and  forfeitures  imposed  by  former  acts  of  PnfUi- 
ment,  so  far  as  not  inconsbtent  with  it.  This  clause  of  the  31  Geo.  IIL  c  25, 
must  therefore  be  held  to  be  re-enacted.  The  34  Geo.  III.  c.  32,  whidb  autho-- 
rised  the  Commissioners  to  stamp  bills,  &c.  after  they  were  written,  on  payment 
of  a  certain  penalty,  was  temporary,  and  has  expired. 

0  Tlie  stamp-laws  have  undergone  several  variations  on  this  point.  Witboot 
going  farther  back,  it  may  be  mentioned,  that  tibe  31  Geo.  IIL'c.  25^  §  6  and  19, 
requires  that  bills  of  exchange  or  notes  shall  be  written  on  a  stamp  denoting  the 
proper  rate  or  a  higher  rate  of  duty,  but  not  referring  to  the  denomination  of  the 
stamp ;  and  hence,  in  Chamberlain  v»  Porter,  1  Bos.  and  PuIL  Rep.  34^  Mans- 
field, C  J.  held,  that,  if  the  question  had  turned  on  this  act  alone,  a  stamp  ad 
vakmmj  of  whatever  denomination,  would  have  been  sufficient.     But  the  37 
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is  fbr  an  equal  or  a  greater  sum  than  the  proper  stamp,  and 
that  the  stamp  is  not  specially  appropriated  to  some  other 
instrument)  by  having  its  name  written  on  the  face  thereof 
But,  even  in  this  last  case,  the  37  Geo.  III.  c  136,  $  66  % 
{which,  on  that  point,  appears  to  be  still  in  force,)  gives 

Geo.  III.  c.  I36»  §  ^  6^  eiwiipd,  that,  when  bills  or  notes  were  written  on  stamps 
of  a  different  denomination  from  that  required  by  it,  the  Commissioners  should 
hai^e  power  to  stamp  them  with  the  proper  stamp ;  and  the  inference  therefore 
seemed  to  be,  that,  when  this  remedy  was  not  adopted,  the  instrument  would  not 
be  yalid.  Accordingly,  in  the  case  of  CSiamberlain  v.  Fdrter,  above  died,  the 
Court  of  C.  P.,  proceeding  on  this  construction  of  the  act,  decided,  that  action 
could  not  lie  on  a  promissory-note  stamped  with  a  receipt  stamp,  though  of  tibe 
proper  Talue.  In  the  previous  case  of  Manning  v.  Livie,  1796,  Bayley,  454v 
when  the  act  31  Geo.  III.  was  in  question,  Lord  Kenyon  non-suited  the  indorwe 
of  a  note,  on  the  ground  that  it  had  been  written  on  a  7s.  deedstamp.  In  another 
•case^  the  Court  of  King's  Bench  decided,  under  the  37  Geo.  III.  c  136^  that 
bills  or  notes  written  even  on  biU  stamps  of  greater  value  than  that  required  by 
the  act,  were  invalid,  in  respect  that  they  were  not  of  the  proper  denomination 
whidi  the  act  prescribed,  Farr  v.  IVice,  1  East,  55.  A  different  decision  was 
given  in  Scotland  with  reference  to  the  same  act,  Bowack  Pet'.  2lBt  June  1804^ 
Morr.  20 ;  App.  o.  Bill,  where  the  Court  sustained  a  bill  written  on  a  Sb.  IhII. 
stamp  instead  of  a  2s.  stamp.  The  argument  there  was,  that  both  stamp-duties 
were  appropriated  to  the  same  purposes.  In  the  case  of  Farr  v.  IVice,  this  ar- 
gument had  been  disregarded,  as  the  prohibitory  words  of  the  act  were  held  to 
be  express.  The  Court  of  King's  Bench,  however,  gave  effect  to  thb  argument 
in  a  subsequent  case,  Taylor  v.  Hague,  2  East,  414,  where  action  was  sustain- 
ed on  a  promiasory-nole,  written  on  a  2ta.  stsmp  instead  of  a  Is.  6d.  stamp,  after 
it  had  been  ascertained  that  the  different  parts  of  the  2b.  stamp  were  ^plicable^ 
though  in  larger  proportions,  to  the  same  purposes  to  which  the  parts  of  the  Is. 
6d.  stamp  were  applicable.  But  all  these  questions  were  supeneded  by  43 
Geo.  III.  c.  127,  §  6,  which  render  sbills  or  notes  valid,  though  written  on  stamps 
of  greater  value  than  the  law  requires,  provided  they  be  of  the  denomination  re- 
quired for  sudi  instruments.  Lastly,  the  55  Geo.  III.  e.  184^  §  10,  provides 
that  instruments,  written  .even  on  stamps  of  an  improper  denomination,  shall  be 
valid,  provided  they  are  of  equal  or  greater  value  than  the  proper  stamp,  unless 
the  stamp  has  been  specially  appropriated  to  another  instrument,  by  having  ita 
name  on  the  face  of  it. 

1  The  31  Geo.  III.  c  24  $  19,  had  enacted,  that  such  instruments  shooTd 
not  be  valid  unless  stamped  with  the  duty  required  by  it,  or  some  higher  duly 
contained  in  the  same  act,  but  without  distinguishing  whether  such  stamp  should 
be  of  a  proper  denomination  or  not.     It  also  enacts,  by  tiie  same  section,  that  it 
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power  to  the  Commissioiiers  to  stamp  the  instrument  mth 
the  proper  stamp,  on  payment  of  the  stamp-duty,  with  a 
penalty  of  408.  if  the  stamp  is  affixed  before  the  term  ot 
[iayment,  and  otherwise  with  a  penalty  of  £.10 ;  a  receipt  for 
the  duty  and  penalty  being  given  on  the  back  of  the  mstiru- 
ment,  and  the  instrument,  when  so  stamped,  having  the  same 
ferce  as  if  it  had  been  duly  stamped  at  first.  It  follows  from 
what  has  been  stated,  that,  except  in  the  case  now  mentioned, 
it  is  not  lawful  for  the  Commissioners  to  affix  the  proper 
stamp  to  any  instrument  after  it  has  been  engrossed.  But  if  it 
should  be  dius  stamped  by  the  Commissioners,  there  is  rea- 
son for  holding  that  the  circumstance  of  its  being  original- 
ly unstamped  will  not  be  sufficient  to  nullify  the  instrument 
in  the  hands  of  a  party  who  has  no  means  of  knowing  wh&k 
the  stamp  was  affixed  ',  although  it  may  be  held,  from  some 
analogous  cases  as  to  policies  of  insurance,  which  were 
stamped  after  being  executed  %  that  it  would  not  be  valid  in 

iball  not  be  lawful  for  the  Cominisaonen  to  affix  tbe  proper  stamp  after  the  w- 
strument  i»  engrossed.  But  the  clauses  (ahready  cited)  of  the  37  Geo.  IIL  re- 
jpealed  this  enactment  j>ro  tanto,  and  substituted  that  which  has  been  now  stated. 
Thi$  act  44  Geo.  IIL  c  98^  whfle  it  repeals  the  duties  enacted  by  the  37  Geo. 
IILf  and  substitutea  new  ones,  re-enacts,  with  regard  to  the  new  duties,  aU  the 
rulea  contained  in  former  acts,  so  far  as  not  expressly  repealed ;  and  the  act  48 
Geo.  III.  c.  149^  {  3  and  8,  renews  all  the  powers  conferred  on  the  Commls- 
nooers  by  any  fonner  acts  of  Parliament ;  and  particularly  (§  8,)  the  powers 
granted  with  respect  to  the  duties  repealed  by  the  44  Geo.  III.  c.  98.  On 
tbe  other  hand,  the  existing  stamp  act,  (as  already  dted,  §  8»)  renews  all  the 
powers  confisrred  by  former  acts,  so  far  as  not  inconsistent  with  it.  The  power, 
thcrelbre,  referred  to  in  tbe  last,  as  restored  by  the  37  Gea  III.  appears  to  be  atiU 
in  existence. 

^  Wright  p.  BUeyi  Peake,  I73»|Mr  I^ord  Kenyon,  who  laid  down  this  doctrine 
in  aa  action  by  the  indorsee  against  the  indoner  of  a  bill,  holding,  that,  tfaou^ 
the  Commissioners  might  have  done  wrong  in  stamping  it  after  it  waa  engroaaedy 
"  it  baa  become  a  Talid  instrument,"  and  the  time  or  manner  of  stamping  it 
OQuld  not  be  faiquirad  into ;— ^tfaat  to  aUow  aoch  an  djection  would  iaxpate  a 
great  check  on  paper  credit,  aa  no  man,  taking  a  bill  in  the  course  of  buaineaa, 
could  know  whether  it  had  been  stamped  before  or  after  making  it. 

'  Bjodauk  v.  Hovil,  3  Camp.  103,  and  Rapp  p.  AQant.  id.  p.  106»  note.   Hie 
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the  hands  of  an  original  party,  who  knew  that  the  instru« 
ment  had  been  at  first  unstamped. 

With  I'egard  to  the  sum  for  which  stamp-duty  is  payable^ 
it  was  once  made  a  question  %  whether  a  stamp  correspond* 
ing  to  £.60  covered  a  bill  granted  for  that  sum  with  interest. 
Lord  Ellenborough  held  at  Nisi  Prius,  that  it  did;  be* 
cause  the  bill,  when  granted,  was  merely  a  security  for  £.50, 
there  being  no  interest  then  due,  and  interest  being  always 
recoverable  if  the  bill  should  not  be  paid  when  due,  whe- 
ther it  was  stipulated  or  not  But  the  cause  was  decided 
on  another  ground.  The  same  point,  however,  occurred 
afterwards  in  a  stronger  case  ^,  where  a  note  was  granted 
'  for  payment  of  £.30,  with  interest  from  the  date  thereof.  In 
that  case,  the  Court  of  King's  Bench  decided,  that  a  stamp 
corresponding  to  £.30  was  sufficient,  holding  that  the  stamps 
duty  was  imposed  on  the  sum  due  at  the  date  of  granting 
the  instrument,  not  on  any  interest  which  might  afterwards 
become  due,  and  instancing  the  case  of  bonds,  where  the 
stamp  was  always  regulated  by  the  principal  sum. 
When  a  bill  or  note  is  written  on  too  low  a  stamp  ^,  (and 

■d  31  Geo.  IIL  c.  25,  §  19,  while  it  proliibitft  the  Conimiftsioners  from  affix- 
ing the  rtamp  eiftcr  the  instrumeat  is  engioHed*  does  not  declare  the  instrument 
lebe  ibioliitely  nuU  if  the  stamp  should  be  so  affiled,  though  it  is  reasonable  to 
bdbffie^  thai  adioii  would  be  denied  upon  it  to  any  party  who  knew  that  it  was 
enHiiHpetl  when  written^  since  he  must  have  known  that  the  aAer-stamping  wafi 
pwHWifd.  Tlie  act  with  regard  to  policies  of  insurance  is  nearly  in  the  same 
inm^  In  neither  case,  is  the  instrument,  when  post-stamped,  declared  to  be 
■bU  IB  tfie  hands  of  any  perty  whatever. 

1  Israel  v.  Benjamin,  3  Camp.  40. 

*  Frussing  v.  Ing,  4  Bamew  and  Aid.  20k 

'  Wnson  «•  Vysar,  4  Taunt.  287.  A  similar  decision  was  given  in  Ruff*  v. 
▼tbh|  1  £^  129,  where  an  order  by  the  defendant  on  his  banker  in  London, 
V'Udb  bs  had  given  in  paymentof  an  account,  being  held  by  Lord  Kenyon  to  be 
aUfl^  Ins  Lordship  ftrther  found,  that  it  was  not  valid  without  a  stamp ;  and 
tbst  therefore  the  plaintifT  was  entitled,  witiiout  presenting  it  for  payment,  to 
MB  OB  the  origiAal  consideration.  The  case  of  Swears  v.  Wells,  cited  by  Chitty, 
p>  ^  note  ff,  does  not  appear  to  prove  the  contrary,  since  it  was  there  held 
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likewise  of  course  when  it  is  unstamped^)  it  cannot  be  con* 
sidered  as  payment  of  a  debt ;  and  therefore  a  party  taking 
it  as  such  is  entitled  to  recur  to  his  original  claim,  though 
he  should  hare  neglected  to  present  it  for  payment  when 
due.  His  original  claim  will  also  be  still  open  to  him,  al- 
though he  should  be  precluded,  for  this  reason,  from  reco- 
vering on  the  bill  or  note  \  But  when  there  is  no  relation 
between  the  parties,  except  what  depends  on  the  bill  or 
note,  as  in  a  question  between  a  remote  indorsee  and  the 
acceptor,  the  former  has  no  remedy  if  the  stamp  is  defec* 
tive ;  and  in  England,  he  will  not  obtain  relief,  even  in  a 
Court  of  Equity  *.  But  where  a  party  who  agreed  to  give 
a  valid  note,  had  given  one  on  an  improper  stamp,  a  court 
of  equity  will  oblige  him  to  give  another  in  terms  of  his 
agreement  K 

that  the  plaintiff  had  agreed  to  give  a  month's  credit  for  the  balance  of  his  debt, 
on  receiving  the  rest  in  money ;  and  that,  therefore,  though  he  had  got  a  note 
for  the  balance  on  an  improper  stamp,  he  was  bound  either  to  have  appfied  for 
a  proper  note,  or  waited  tiU'  the  month  expired.  Tlie  case  of  CSiamberlaiii  v*. 
DelariTC,  which  the  same  author  likewise  cites  on  this  point,  seems  to  have  no  re- 
ference to  it. 

1  This  was  held  in  the  following  cases,  Yix.  AWes  v.  Hodgson,  7  T.  R.  243^ 
where  the  plaintiff,  though  found  not  entitled  to  recorer  on  a  note  lor  want  of 
a  stamp,  was  allowed  to  prove  his  claim  for  wages,  for  which  the  note  fattd  been 
granted,  Tyte  v,  Jones,  1  East,  SS,  note  a,  where  a  note  sued  upon  for.  money 
lent,  being  unstamped.  Lord  Kenyon,  notwithstanding,  allowed  the  defendant's 
acknowledgment  of  the  loan  to  be  proved  under  the  count  for  money  had  and 
received;  Stewart  v.  Mason,  1st  June  1806,  cited  1  Taunt.  354^  where  the 
same  principle  was  recognised  by  Lord  Ellenborough ;  Wikon  o.  Kennedy,. 
1  Esp.  245;  and  two  other  cases,  Brown  «.  Watts,  1  Taunt.  363;  and  Wade  v. 
Beaaley,  2  Esp.  7,  where  the  doctrine  was  admitted,  although  the  plaintiff 
was  precluded  ftom  the  benefit  of  it,  by  an  objection  in  point  of  fonn. 

S  Toulmin  v.  Frice^  5  Ves.  240.  In  this  case  it  was  held  generally,  that  if 
an  unstamped  note,  bdng  the  only  ground  of  debt,  were  lost,  a  court  of  equity 
could  giant  no  relief;  because  the  note  on  which  alone  any  claim  rested  could 
not  be  of  the  smallest  value,  though  it  were  found. 

^  Tliis  opinion  was  expressed  in  Aylett  v-  Bennett,  1  Anstr.  45^  though  tb« 
plaintiff  declined  to  avail  himself  of  what  the  Court  held  to  be  the  agreemenL 
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As  to  the  re-issuing  of  bills  or  notes,  the  last  stamp  act 
contains  various  regulations,  of  which  it  may  be  proper  to 
give  a  brief  outline. 

1.  Any  banker  or  other  person  who  has  issued  notes  du« 
Ij  stamped,  payable  to  the  bearer  on  demand,  for  any  siun 
not  exceeding  £.100,  may  re-issue  them  after  payment, 
without  any  duty,  as  often  as  he  thinks  proper  ^ ;  it  being 
fiurther  provided,  that  there  shall  be  no  new  duty,  if  such 
notes  are  re-issued  by  and  as  the  notes  of  one  or  more  of 
those  who  at  first  issued  them,  whether  they  were  in  part- 
nership or  not ;  and  this,  although  the  person  or  persons 
so  re-issuing  them  should  do  so  jointly  with  any  person  or 
persons  in  partnership  with  them.  It  is  farther  enacted, 
that  if  such  notes  have  been  made  payable  at  first  at  a  dif-* 
ferent  place  from  that  where  they  were  drawn,  they  may  be 
re-issued  with  any  alteration,  but  only  in  the  house  or  place 
where  they  are  payable  *.  No  promissory-note,  payable  to 
the  bearer  on  demand,  can  be  issued  with  the  date  printed, 
under  a  penalty  of  £.50  against  the  person  issuing,  for  each 
note  so  issued  K 

It  is  enacted,  that  no  bankers  or  other  persons,  (except* 
ing  the  Bank  of  England,  whose  case  has  been  already  men- 
tioned,) shall  issue  any  notes  re-issuable,  as  already  descri- 
bed, without  taking  out  an  annual  licence  for  that  purpose, 
under  a  penalty  of  £.100  \  The  requisites  of  the  licence 
are  detailed  in  the  act  ^.  It  is  provided  ^,  that  no  banker 
or  other  person  shall  be  obliged  to  take  out  more  than  four 
lichees  in  all  for  any  number  of  towns  or  places  in  Scot- 
land ;  and  that,  if  they  issue  such  notes  at  more  that  four 
different  places  in  Scotland,  (having  previously  taken  out 
three  distinct  licences  for  three  such  towns  or  places,)  they 
shall  be  allowed  to  include  all  the  rest  in  a  fourth  licence. 

1  55  Geo.  III.  c.  184^  §  14.  s  Ibid.  $  15.  3  ibid.  §  la 

♦  IWd-  J  27.  5  Ibid.  §  24  and  27.  6  Ibid.  §  25. 
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It  is  fiirther  proTided»  that  a  licence  a£  this  kind  for  apart- 
nerthip  shall  remain  in  force,  (notwithstanding  any  altera^ 
tion  in  the  partnership,)  for  the  purpose  of  issuing  notes  un- 
der the  firm  specified  in  it,  till  the  10th  of  October  inclusive 
after  its  date. 

Any  notes  or  bills,  drafts  or  orders,  not  allowed  by  the 
act  to  be  re*issued,  are  declared  to  be  vacated  upon  pay* 
ment,  and  not  to  be  negotiable  or  available^  and  the  person 
paying  is  required  to  cancel  them ;  and  it  is  farther  provided, 
that  any  person  re-issuing  or  causing  or  permitting  them 
to  be  re-issuedf  shall  forfeit  £.60  for  each  note  or  other  do- 
cument re-issued,  besides  payment  of  the  duty  chargeable 
on  such  note,  or  other  document  for  the  first  time;  and 
that  any  person  taking  them  in  payment  or  securi^,  while 
he  knows  that  they  are  thus  illegally  re-issued,  shall  in  like 
manner  forfeit  £.20  ^ 

It  has  been  decided  ^,  that  when  a  bill,  originally  payable 
to  the  drawer,  has  been  returned  on  him  hy  an  indorsee^ 
with  the  indorsations  subsequent  to  that  of  the  drawer  sco- 
red out,  he  may  re-indorse  the  bill  to  a  third  party  without 
a  new  stamp ;  it  being  held  that  a  bill  is  not  extingnished  till 
it  has  been  paid  or  discharged  by  the  acceptor.  This  deci* 
sion  was  given  under  a  former  stamp  act ;  but  the  principle 
of  it  appears  to  be  applicable  to  the  present  act* 

The  last  stamp  act  likewise  regulates  the  duties  exigible 
for  the  protests  on  bills  or  notes.  But  this  subject  shall  be 
considered  when  protests  are  discussed. 

'  2.  The  second  requisite  in  bills  or  notes  is  the  subscrip- 
tion of  parties. 

By  the  law  of  Scotland,  no  person  can  be  bound,  (except 
in  two  cases  to  be  immediately  mentioned,)  either  as  drawer, 
acceptor,  or  indorser  of  a  bill,  or  as  maker  or  indorser  of  a 
note,  unless  he  has  adhibited  his  subscription  to  it.     An 

1  55  Geo.  III.  c.  184>  §  la  >  CiUow  v.  Lawrence,  3  M.  and  S.  95. 
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€arly  statute  *  requires  the  granter's  subscription  to  all  ob- 
ligations of  importance,  which  are  understood  to  mean  obli- 
gations for  any  sum  exceeding  £.100  Scots.     That  act  pre- 
scribes, besides,  certain  other  solemnities,  still  farther  ex- 
toided  by  a  later  statute  * ;  with  all  of  which,  however,  tus- 
tom  has  dispensed  in  the  case  of  bills  and  promissory-notes. 
Bat,  though  the  solemnities  required  in  other  cases  to  au- 
thenticate the  subscription  are  thus  dispensed  with,  custom 
has  not  dispensed  with  the  subscription  itself,  which  there- 
fore still  continues,  in  general,  to  be  indispensable.     In  one 
case,  indeed,  viz.  where  the  bill  or  note  relates  to  a  sum  below 
£.100  Scots,  tliere  is  reason  to  think  that  subscription  would 
not  be  absolutely  necessary  ^.     There  is  also  another  case, 
in  which  an  equivalent  is  admitted  for  the  subscription  of 
the  drawer  of  a  bill  or  granter  of  a  note.     In  England  he 
is  bound  without  subscribing  %  provided  the  instrument  be 
written  and  his  name  inserted  in  the  body  of  the  bill  or 
note,  by  himself,  or  some  person  properly  authorised  by 
him.     A  similar  doctrine  has  been  recognised  in  Scotland, 
in  a  case  ^,  where  it  was  laid  down  by  the  Court,  that, 
if  a  bill  is  holograph  of  the  drawer,  the  insertion  of  his 
name  in  the  body  of  it  will  be  equivalent  to  subscription, 
though  it  will  not  render  him  liable  to  summary  diligence. 
But  this  doctrine  would  not  be  applicable  to  the  drawee  of 
a  hill ;  for,  although  he  should  write  the  whole  bill,  includ- 
ing the  address  which  contains  his  own  name,  his  acceptance 
could  not  be  presumed  without  liis  signing  as  acceptor; 
hot,  on  the  contrary,  if  he  did  not  sign,  that  circumstance 
would  be  held  to  indicate  that  he  had  ultimately  resolved 

»  J579,  c  80.  8  1681,  c.  5. 

*  VitU  Lard  Gleiilee*t  Opinion  in   Kennedy  r.  Watson,  25th  May  1816 
F.  C 

*  Vide  Bayley,  p.  31-2 ;  Chitty,  p.  Q9-90;  Elliot  v.  Cowper,  Str.  609;  Tay. 
lor  r.  Dobbins,  ibid.  399;  Erskine  v.  Murray,  2  Lord  Raym.  i5i2. 

*  A.  r.  B.  July  1750,  Morr.  lUl,  Elchies,  r.  Bill,  No.  47. 
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not  to  accq>t.    In  all  esses  but  those  now  mentioned,  8sb» 
«cription9  by  the  law  of  Scotland,  appears  to  be  a  soieinnh> 
ty  essential  to  the  validity  of  every  bill  or  note,  and  which, 
in  an  action  on  such  documents,  could  not  be  siq>plied  even 
by  the  oath  or  admowledgment  of  party*    In  England,  on 
the  contrary,  a  promise  by  a  separate  writing  %  or  evea 
verbally  %  to  accept  a  bill,  has  been  decided  to  be  an  aci> 
cqptance^  though  the  drawer  should  not  have  subscribed 
the  bill;  and  acceptance  has  been  held  to  be  implied  ^  even 
from  words  that  do  not  amount  to  an  express  promise.    This 
looseness  of  practice  has  probably  been  introduced  with 
greater  ease  from  the  want  of  summary  diligence  oa  billSf 
which,  in  Scotland,  would  soon  have  made  us  aware  of 
its  inconveniencies.    But  English  Judges  have  repeatedly 
expressed  regret,  that  acceptance  should  thus  have  been 
held  as  proved  by  any  thing  short  of  a  writing  on  the  bill 
itself^;  and,  in  order  to  remedy  this  inconvenience,  an  act 
has  been  recently  passed  ^,  which  provides,  **  that  no  ao- 
^  ceptance  of  any  inland  bill  of  exchange  shall  be  sufficient 
**  to  charge  any  person,"  unless  it  be  in  writing  on  the  bill, 
or  at  least  on  one  of  its  parts,  if  there  should  be  more  than 
one  part.    This  proves  the  expediency  of  the  rule  which 
has  been  long  adopted  in  ScotUmd.    If,  indeed,  a  parly 
shoidd  promise  by  letter  to  accept  a  bill,  there  might  be  an 
action  against  him  even  in  Scodand  upon  his  letter  ' ;  in 

>  Wynne  v.  Raikes,  5  East.  513;  Clark  vi  Cock,  4  East.  57-74^  ted  cases 
thefem  referred  to. 

s  Vide  Opinions  in  Clark  v.  Cock,  Note  1.,  and  in  Johnson  v.  Collinsy  1  East 
103. 

3  dark  V.  Cock. 

4  ixird  EUenborough,  and  Lawrence,  J.,  in  Oaric  v.  Cock ;  Lord  Kenjon,  in 
fdhoaaav,  Collins. 

6  1  and  8  Geo.  IV.  c  7a 

6  Vy§  Ihaer*B  IVustae  v.  Campbell  Eraser  and  Co.  88th  Maj  IBUS,  8 
Shaw,  346^  where  the  Court  decerned  for  the  amount  of  a  bill,  on  the  ground 
of  a  letter  in  which  the  defenders  had  promised  to  accept  it. 
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yftikih  Bcdon  the  bill  m^ht  be  produced  in  modum  probaHo' 
nig  /  or,  if  he  had  promised  verbally  to  accept,  and  the 
holder  of  the  bill  had  suflfered  damage  through  his  breach 
of  promise,  there  might  perhaps  be  an  action  of  damages 
against  him,  in  which  parole  evidence  would  be  admis* 
sible.  Rsrh^s  even  a  yerbal  acceptance  of  a  bill  may 
be  held  to  complete  that  assignation  to  the  payee,  (which 
the  drawing  of  the  bill  implies,)  of  the  money  belonging  to 
the  drawer  which  is  in  the  drawee's  hiuids  '.  This  matter 
shall  be  afterwards  considered  under  the  head  of  Accept 
tanee.  But  neither  diligence  nor  action  can  be  raised  »• 
gainst  any  person  usaparfy  to  a  bill  or  note,  (except  in  the 
cases  already  mentioned,)  unless  he  has  subscribed  it 

Whedier  this  rule  of  Scotch  law  would  be  enforced  by 
our  CJourts,  in  judging  of  the  acceptance  of  a  bill  drawn  in 
Scotland  upon  a  party  residing  in  England,  or  any  odier 
country,  (which  is  therefore  a  foreign  acceptance^)  shall  be 
afterwards  considered* 

It  has  been  already  mentioned,  that  the  simple  subscrip- 
tion <if  a  party  to  a  bill  or  note  is  sufficient,  without  any  of 
those  solemnities  which  are  required  in  more  formal 
deeds.  But  various  substitutes  have  been  received  in  place 
of  his  full  subscription,  when  he  is  unable  to  adhibit  it 

Is^  When  a  party  could  not  write,  the  C!ourt  sustained  * 
a  bill  subscribed  for  her  by  one  notary  before  two  witnesses, 
though  these  witnesses  were  not  described  in  the  bill  itself, 
but  only  in  the  notary's  doquet;  which,  however,  it  was 
contended,  formed  a  part  of  the  biU.  There  was  also  an- 
other objection  to  the  bill  in  this  case,  viz.  that  it  bore  an- 
nualrent  from  its  date ;  but  the  Court  repelled  both  objec*- 
tions.     In  a  later  case  ^,  the  Ckmrt  decided  that  a  bill  was 

■  1  BeU*s  Comm.  309. 

*  Dinwoodie  v.  Johnston,  fiM  June  1737,  Morr.  1419. 

'  Buchanan  v,  Duncan,  Wb  June  I7S5,  Monr.  1451,  and  16985. 
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void,  though  subscribed  by  two  notaries,  when  there  were  ho 
witnesses  attesting  their  subscriptions.  Some  of  the  Judges 
remarked,  that,  in  the  preceding  case  of  Dinwoodie,  the 
chief  reason  for  sustaining  the  bill  was,  that  the  defender  was 
alive,  and  did  not  deny  that  she  had  authorised  the  sub-- 
scription ;  whereas,  here,  the  party  was  dead.  But  it  does 
not  appear  that  the  Court,  in  any  case,  require  that  a' bill 
should  be  subscribed  by  two  notaries  and  four  witnesses, 
in  terms  of  the  act  1579,  c*  80,  which  seems  applicable  only 
to  more  formal  deeds.  The  case  of  Dinwoodie  appears  to 
establish  that  one  notary  and  two  witnesses  are  sufficient ; 
and,  indeed,  the  objection  in  the  subsequent  cases  was,  not 
that  there. was  only  one  notary  and  two  witnesses,  but  that 
the  witnesses  were  not  described  in  the  bill.  From  what  is 
said,  however,  to  have  been  the  ground  of  deciding  the  last 
of  these  cases,  it  remains  still  uncertain,  in  the  event  of  the 
defender  not  admitting  his  subscription,  1st,  Whether  it  is 
necessary  to  describe  the  witnesses,  or  whether  it  is  not 
enough  that  they  were  present  ?  and,  2d?y,  Supposing  it  ne~ 
cessary  to  describe  them,  whether  a  description  of  them  in 
the  notary's  doquet  is  sufficient  ?  Their  signature  appears, 
from  the  case  of  Buchanan,  to  be  indispensable. 

2dlyy  Our  law  has  gone  still  farther,  by  holding  the  ini- 
tials of  a  party's  name,  or  even  a  mark  adhibited  by  him, 
to  be  in  some  cases  equivalent  to  subscription.  Even  in 
deeds  where  the  statutory  solemnities  are  required,  it  ap- 
pears to  be  now  settled  ',  that  the  initials  of  a  party  are 
equivalent  to  his  full  subscription,  (this  mode  of  subscribing 
being  always  attested,  like  any  other,  by  the  proper  statu- 
tory solemnities,)  where  he  is  either  in  use  to  subscribe  by 
initials,  or  cannot  subscribe  in  any  other  way.     In  bilb  and 


'  Vide  Tail  on  Evidence,  62>i,  and  cases  therein  referred  to; 
Weirs  v.  Ralston,  SSd  June  1813>  F.  C,  in  wbiOi  a  woman's  subscriptioa  by 
initiBls  to  a  daed  of  importance  was  sustained,  there  being  a  subjoined  attwtatioQ 
by  a  notary,  that  she  declared  *'  she  cannot  write  but  by  her  initials.*' 
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Dote»  the  statutory  solemnities  are  not  required  to  attest  a 
subscription  by  initials,  more  than  with  regard  to  any  other 
kind  of  subscription.  But  some  kind  of  evidence  has  been 
-always  required,  both  to  prove  that  the  party  did  sign,  and 
that  this  was  his  usual  mode  of  signature.  In  an  early  case  ^, 
which  was  an  action  against  a  husband  on  a  note  granted 
"by  his  wife  before  marriage,  her  subscription  by  initials  was 
^sustained,  when  supported  by  one  subscribing  witness,  a  wo- 
man, and  by  her  own  oath  as  an  adminicle  of  evidence.  Again, 
the  subscription  to  a  bill  by  initials  by  a  persoii  deceased  was 
sustained  *,  it  being  proved  that  this  was  his  usual  mode  of 
isubscribing,  and  that  the  signature  resembled  his  ordinary 
subscription,  and  the  writer  of  the  bill  having  deponed,  be- 
sides, that  he  saw  him  ^gn.  On  the  other  hand,  an  ignorant 
trountry  woman,  who  had  never  been  in  use  to  write,  and 
could  not  even  read,  having  filled  up  the  initials  of  her  name  to 
a  bill  in  blank  scores  traced  by  another  person  for  that  pur- 
pose, the  Court  ^  decided  that  the  bill  was  null ;  it  being  suc- 
cessfully argued,  that  this  was  not  her  ordinary  subscription, 
could  not  be  called  a  subscription  at  all,  or  even  properly  a 
writing.  In  the  next  case  \  the  party's  acknowledgment, 
that  she  had  subscribed  her  initials  to  three  bills  for  100 
merks  each,  was  justly  held  sufficient  without  aiiy  other 
proof;  the  Court  being  so  clear  as  to  the  validity  of  the 
bills,  that,  in  a  reduction,  they  refused  a  petition  against  the 
Lord  Ordinary's  interlocutor  sustaining  them,  without  an- 
swers. In  a  later  case  ^,  which  was  an  action  on  a  promis- 
sory-note said  to  have  been  indorsed  to  the  pursuer  by  the 
initials  of  a  person  deceased,  ()silthough  the  note  was  found 
in  the  pursuer's  possession,  and  though  he  alleged  that  she 

'  Wilson  V.  Robertson  and  Abercromby,  2d  Feb.  1688,  Morr.  1249a 

■  Thomson  v.  Shiel,  July  1729,  Morr.  16810. 

■  Pringle  ».  KeOl,  Feb.  1735,  Morr.  ibid. 

*  Shepherd  v,  Innes,  19th  Nov.  1760,  Morr.  589. 

•  M'llwnuth  V.  M*Micken,  23d  June  1785,  Morr.  16820. 
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had  mentioned  to  several  personB  both  h^  mteation  to  ber 
stow  this  debt  upon  him,  and  the  fact  of  hef  having  dime 
so,)  yet  the  Lord  Ordinary,  in  reqpect  the  pursuer  adsoitled 
^<  that  he  could  not  prove  that  the  deceased  did  actually  ad<- 
^  hihit  her  subscription  by  initials''  to  this  note,  hdd  thai 
the  indorsement  was  null ;  and  the  Court,  without  dfflculty, 
affirmed  his  judgment.    There  was  here  no  proof  of  sub- 
scription ;  and  the  pursuer's  averments,  already  mentiiwedy 
resolved  merely  into  a  belief  by  the  deceased  that  she  had 
transferred  the  note,  which  act  she  might  perhaps  sup* 
pose  erroneously  to  be  completed,  by  mere  delivery,  with- 
out subscription.    The  result  of  all  these  decisions  appears 
to  be,  that,  besides  the  initials  <tf  the  party,  there  must  be 
sufficient  evidence,  (though  there  is  not  any  fixed  rule  as  to 
the  precise  amount  of  evidence  required,)  both  that  these 
initials  were  written  by  him,  and  also  that  this  was  his  usual 
mode  of  signature,  except  perhaps  where  the  snbscri^taon 
is  proved  by  his  own  acknowledgment    There  can  be  no 
summary  diligence  upon  bills  or  notes  so  subscribed  \  be- 
cause the  reality  of  the  subscription  is  not  ascertained  «r 
Jacie  of  the  document,  but  must  be  proved  by  extrinsic  Evi- 
dence, so  that  the  bill  or  note  cannot  in  itself  afibrd  a  war* 
rant  for  summary  diligence.    This  reason  appears  to  be 
sufficient,  without  supposing,  as  has  been  held  %  tiiat  sneh 
documents  are  not  to  be  considered  as  bSls  or  notes  b%  ally 
but  merely  as  documents  of  debt   Indeed,  it  is  only  becaase 
they  are  considered  as  bills  or  notes,  that  they  are^  frosn 
&vour  to  commerce  admitted  even  as  docmnents  of  ddb^ 
without  the  statutory  solemnities  required  in  more  rqplajr 
deeds.    But,  besides,  they  are  entitled  to  all  the  oth^  pri- 

>  Monro  V.  Monro,  I4«fa  Nov.  162Q,  1  Bell,  Add.  No.  12.  Snmmay  dOI- 
genoe  b  said  to  have  been  reftued  on  a  bOl  signed  by  initials^  witli  two  subscri- 
bing witnenes.  Fide^  in  support  of  the  reason  given  in  the  text,  the  case  of 
A.  V,  B.  mtprof  p.  49,  Note  H,  Moo*.  1441. 

s  1  Bell,  303. 
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fikg^  ttid  sitt^ect  to*  the  same  rules  of  negotiati<m  with 
hSk  or  notesy  though  they  eannot,  for  the  reason  now  men- 
tkned^  affwrd  a  warrant  for  summary  diligence.    On  the 
other  handy  summary  diligjence  would  probably  be  compe- 
tcat  on  a  bill  or  note  s^ed  by  notaries  for  a  party  who 
could  not  write»  if  their  signatiure  was  attested  by  subscrib* 
iog  witnesses  fully  designed ;  because  such  a  subscription  is 
prima  Jitde  authentic,  as  well  as  a  similar  subscription  to  a 
bond,  which  would  undoubtedly  afford  a  warrant  for  sum- 
mary diligence- 
Subscription  by  a  mark  is  not  admitted  at  all  in  deeds  re- 
qdring  the  statutory  solemnities  S  even  though  it  should 
a|q>ear  to  be  the  park's  usual  mode  of  signature.    It  i» 
prolMibly  heldy  as  was  argued  in  the  case  of  M^Ilwraidjn  al- 
ready cited  %  that  when  the  mark  does  not  resemble  even  the 
imtials  of  the  party^s  name,  it  cannot  in  any  sense  of  the 
word  be  reckoned  a  mAseripUonj  which  is  required  by  ata* 
late  in  all  such  deeds.     But  custom  has  sanctioned  such  a 
mode  of  signature  in  bills  and  notes*    In  the  immediately 
praoeding  ease  \  it  appeared  that  bills»  to  a  considerable 
amount^  subscribed  by  the  party  in  this  manner,  had  been 
habitually  discounted  by  the  Stirling  Bank.     Such  docu- 
ments, so  subscribed,  hare  been  sustained  from  an  early  pe- 
riod.   In  a  case  reported  by  Lord  Stair  \  which  was  a  re- 
dnction  of  a  decree  against  the  drawer  of  a  bill  for  £J200 
Sterling,  brought  on  this  ground,  that  there  was  mere^  a 
mark  on  it,  with  these  words  written  round  it  in  an  unknown 
band,  *<  Archibald  Johnstoun  his  mark,"  the  Court,  while 
thqr  thoc^t  that  this  would  be  sufficient  among  merchants, 
without  witnesses,  (it  being  alleged  that  the  drawer  was  a 

*  Din  V.  OilUes,  18th  June  1812^  cited  in  a  note  to  Fac.  Report  of  Wein  v. 
Bakuxi,  22d  June  1813. 

*  P.  Sa  Note  5.  »  Note  1. 

*  BnMni  o.  Johnstone,  96th  Feb.  1662,  Morr.  16802. 
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merchant  and  drover,  and  was  in  use  so  td  subscribe,)  yet,  ad 
there  was  neither  custom  nor  decision  for  it,  they,  in  respect 
of  the  alleged  custom  so  to  subscribe,  ordered  ex  qjffhiOf  that, 
before  answer,  the  oaths  should  be  taken  of  the  writer  of 
the  bill,  if  known,  and  also  of  the  witnesses  who  sow  John* 
stone  subscribe  the  mark,  or  receive  value  for  the  bill.  In 
this  case  there  were  no  subscribing  witnesses.  Another  case 
afterwards  occurred  between  the  same  parties  %  regarding  a 
bill  for  £1200  Scots,  likewise  signed  by  Johnstone's  mark, 
before  two  subscribing  witnesses.  The  defender  did  not 
appear.  The  subscribing  witnesses  deponed  that  he  was 
^'  accustomed  so  to  subscribe;  and  one  of  them,  that  he  saw 
^  him  put  this  mark  to  the  bill  in  question."  Several  others 
deponed,  <'  that  they  had  accepted  such  bills  in  regard  of 'his 
*^  custom,  and  had  obtained  payment  from  him,  without  any 
*^  debate  thereupon."  The  question,  it  is  said,  th^i  arose. 
Whether  there  had  been  any  case  where  a  sum  above  £«100 
Scots  was  held  proved  by  a  mark,  without  subscription  of 
the  name,  or  at  least  the  initials  ?  And  it  is  stated,  that,  al- 
though the  C!ourt  had  demurred  in  the  former  case,  in  or- 
der to  ascertain  whether  there  was  any  case  on  this  point, 
they  had  found  none.  It  was  then  moved  that  the  defender 
should  be  examined,  not  by  way  of  reference,  but  ex  qfibno 
or  de  caiumnioy  whether  he  had  signed  the  mark ;  but  tlie 
majority  would  not  delay  deciding  the  cause,  as  the  pursuer 
was  dying.  They,  therefore,  in  respect  of  the  specialties  of 
the  case,  (among  which  the  circumstance  of  this  being  a  bill 
among  merchants,  and  of  the  defender's  custom  so  to  sub- 
scribe bills  of  greliter  importance,  and  his  non-appearance, 
are  particularly  mentioned,)  sustained  the  bill;  it  bemg  sta- 
ted, however,  that  this  was  not  to  be  a  general  rule,  and 
many  of  the  Judges  being  against  the  decision,  even  when 
so  qualified,  as  tending  to  encourage  forgery.     In  a  later 

»  Brown  f.  Johnstone,  lat  Feb.  1660,  Morr.  1680a 
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ease  %  whore  summary  diligence  had  been  raised  oh  a  bill 
for  £»76,  against  a  party  who  admitted  that  he  had  signed 
it  by  a  mark^  before  two  subscribing  witnesses,  the  Court 
suspended  the  diligence*  But,  in  an  ordinary  action  which 
had  been  raised  at  the  same  time  upon  the  bill,  they,  after 
producfion  of  certain  letters  signed  by  the  defender's  mark, 
before  witnesses,  in  which  he  acknowledged  that  he  had  ac- 
cepted several  bills  to  another  defender,  all  for  value,  and, 
among  others,  a  bill  for  £.175,  which  had  been  given  up  to 
him  in  consideration  of  the  bill  in  question,  (this  being,  in 
fact,  an  admission  that  value  was  given  for  the  bill,)  decern- 
ed against  him.  This  decision,  however,  may  not  perhaps 
have  proceeded  on  the  bill,  but  may  have  been  merely  a 
decree  for.  the  debt,  founded  on  the  other  written  evidence 
produced  in  addition  to  the  bill  ^. "  In  an  earlier  case  ^, 
vhidi  was  a  suspension  (by  the  acceptor)  of  a  charge  upon 
a  biU,  bearing  to  be  drawn  and  indorsed  by  a  mark  without 
the  attestation  of  witnesses,  the  Court  suspended  the  letters, 
holding  that  such  a  subscription  was  ineffectual,  unless  it  ap- 
peared on  the  face  of  the  instrument  that  the  mark  had  been 
adhibited  before  witnesses.  They  also  refused  to  examine  the 
drawer  regarding  his  subscription,  as  he  was  not  a  party  to 
the  case.     Again  \  in  an  action  upon  a  bill  for  £.5,  bearing 

• 

>  Cockburn  tK  GflMoii>  12th  Dec.  1815,  F.  C. 

'  Befcrcnce  was  xnade,  in  the  pursuer's  pleadings  in  this  case,  to  an  unre- 
ported case,  Ker  v.  Ferguson,  28th  Jan.  1802,  where  the  signature  of  a  bill  by 
a  vomA  is  said  to  have  been  sustained,  as  that  was  the  party's  usual  mode  of 
sidiKripdon ;  anifi  likewise  to  a  Bunilar  decision  given  with  regard  to  a  signa- 
tnt  by  a  inark«  in  an  uni;eported  cas«,  Cameron  v,  Macfie,  29th  Jan.  1803. 
la  ■Bother  unreported  case,  William  Russell,  17th  Dec.  1811,  mentioned  in 
the  same  pleading,  the  Court  is  said  to  have  suspended  a  charge  given  on  a  sig- 
nature by  a  mark ;  but  one  of  the  Judges  is  stated  to  have  expressed  an  opinion, 
thtt  it  might  be  the  ground  oran  ordidary  action. 

s  SlOTvt  V.  Rtii^cU,  1  lA  July  1815,  F.  C. 

«  Kennedy  v.  Watson,  25th  May  1816,  F.  C. 
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tb  be  aligned  by  die  mark  of  a  party  deceased,  and 
subscribing  witnesses,  tlie  Court  allowed  a  {Moof  b^fiire  an- 
swer, that  the  party  so  subscribed  it,  and  that  this  was  his 
usual  mode  of  subscribing*   One  of  the  Judges,  (Lord  GleaF- 
lee^)  alluded  to  the  circumstance  of  the  bill  being  for  a  sum 
below  £.  100  Scots.     But  the  opinions  of  the  minority  of  the 
Court  appeared  to  go  this  length,  that  any  bill  signed  by  a 
mark,  (though  the  signature  was  not  attested  by  subscribing 
witnesses,)  might  be  sustained  as  the  ground  of  an  ovdi- 
nary  action,  if  the  &ct  of  subscription  was  sufficiently  prored. 
At  the  same  time  the  interlocutor  only  allowed  a  pnxrf*  be- 
fore answer.     Reference  was  made  in  the  pleadings  to  the 
unreported  case  of  Cameron  v.  Macfie,  already  mentioned ; 
and  one  of  the  Judges  alluded  to  another  case  S  in  which 
the  Court,  following  the  precedent  of  Brown  v.  Jcdmstone, 
Qonfirmed  a  sentence  of  the  Sheriff  of  Lanarkshire,  allows 
ing  a  proof  before  answer,  of  the  reality  of  the  indorsation 
of  a  bank  receipif  by  a  mark  adhibited  before  subscribing 
witnesses. 

It  is  not  easy  to  deduce  a  precise  rule  from  the  forego- 
ing decisions.  But  it  may  be  stated,  1st,  That  a  billov 
note  ngoed  by  a  mark  m-preaence  of  sabseribing  «it- 
nesses  will  be  sustained,  if  the  facts  of  the  party's  signa- 
ture^ and  of  it  being  his  custom  so  to  subscribe,  are  suffi- 
ciently proved ;  and,  2(%,  Thai  according  to  the  latest  case, 
as  well  as  the  early  case  of  Brown  in  1682,  such  a  proof 
would  probably  be  admitted,  although  there  were  no  sub- 
scribing witnesses  on  the  bill.  It  is  obvious,  however,  for 
the  reason  already  stated,  with  reference  to  bills  or  notes 
subscribed  by  initials,  that  no  summary  diligence  can  be 
competent  on  such  documents  when  subscribed  by  a  mark. 

I  Lindiay  v.  Robeitsoii»  Jan.  1815^  ScnioB  I^pen  in  my 
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'  The  snbi^crqptioa  to  bills  or  110I68,  (except  vhea  «4U-» 
hUedy  as  idresdy  ]ii«BtiQiied»  by  initials  or  by  a  laarlcs)  in 
probatiye  per  #e»  withoot  any  parole  evidence  being  reqniredf 
as  in  England,  to  establish,  that  the  party  whose  name  is  ad* 
hibited  actuaUy  subscribed  them.  This  rule  applies  in  Scot* 
land  to  bills  and  notes  in  common  with  all  those  instnunents 
which  are  either  executed  with  the  solemnities  required  by 
statute^  ch:  are^  from  favour  to  oon^Ilerce,  privileged  witti 
an  exemption  from  those  solemnities. 

The  subscription  to  a  bill  or  note  must  purport  to  bind 
the  subscriber  absolutely.  A  conditional  or  altei^native  ob- 
ligation, being  inconsdstent  with  the  nature  of  such  a  docu- 
mrat,  cannot  be  legally  coupled  with  a  parly's  subscription^ 
Thus  %  a  promis6ory«note  beii^  subscribed  thus :  *^J.  Con* 
*^  nor,  or  else  Henry  Bond," — ^the  Court  of  King's  Bench 
decided,  that  it  was  not  a  good  note  against  Bond,  because 
hb  engagement  ^^  was  only  to  pay,  if  Connor  did  not." 

It  was  long  made  a  question  in  Scotland,  whether  a  bill 
without  the  drawer's  subscription  could  be  indorsed  by  the 
payees  or  could  produce  action  at  the  holder's  instance 
against  the  acceptor  or  any  prior  indorsers.     Such  bills 
were  long  objected  to,  on  two  grounds,  viz.  Isty  That  a  billf 
beiug  a  request  or  mandate  by  the  drawer  on  the  drawee 
to  pay  a  certain  sum,  was  not  complete  till  both  these  parlies 
hadsignedit;  and,  2£%,  That  where  the  bill  was  in  favour  of 
the  drawer,  it  fell  under  the  act  1696,  c.  S6.,  which  enactSy 
dmt  ^  no  bonds,  assignations,  dispositions,  or  other  deedsy 
'^  be  subscribed  blank  in  the  person  or  persons'  name  in 
^  whoae  &vours  they  are  conceived ;"  and  that,  unless  such 
name  be  inserted  before  delivery  in  presence  of  the  sub- 
scribing witnesses,  *'  all  writs  otherwise  subscribed  and  de- 
**  livered  blank,  as  said  is,  shall  be  declared  null."    The 

>  Fmii  V.  Bond,  13  Baylcy,  4<h  edit.  4  B.  and  A.  S79. 
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Court  decided  expressly  in  an  early  case  %  that  this  act 
applied  where  the  bill  was  blank  in  name  of  the  payee,  al-* 
though  (the  payee's  name  being  filled  up  before  the  date  of 
the  action,)  they  found  that  the  fact  of  its  being  blank  at  the 
time  of  delivery,  could  not  be  proved  except  by  his  oath  *. 
The  same  principle  was  afterwards  followed  ^  with  regard 
to  a  bill  payable  to  the  bearer,  but  not  blank,  as  it  would 
appear,  in  the  drawer's  name,  which  the  Court  found  **  hot 
**  obligatory."  In  these  cases,  the  bill  was  held  to  be  null 
under  the  Act  1696,  as  being  blank  in  the  creditor's  name. 
There  was  another  class  of  bills,  some  of  them  made  pay- 
able  to  the  drawer,  and  others  to  third  parties,  in  which  the 
creditor's  name  was  filled  up  from  the  first  in  the  body 
of  the  bill,  but  the  drawer's  subscription  was  blank.  In 
these  cases,  the  Court  appears  to  have  at  first  adopted  a 
middle  course,  not  holding  that  the  bills  fell  mider  the  act 
1696,  (which,  indeed,  they  could  scarcely  do, -seeing  that 
the  creditor's  name  was  not  left  blank) ;  but  deciding  that, 
as  bills  were  mutual  contracts  between  drawer  and  acceptor^ 
they  could  not  be  complete  till  the  former  as  well  as  the 
latter  had  signed.  Thus,  in  a  case  *  where  the  drawer's 
name,  (he  being  also  creditor,)  was  in  the  body  of  the 
bill,  though  in  a  different  hand  from  the  rest,  but  where 
his  signature  as  drawer  was  alleged  not  to  have  been  added 
till  a  creditor  of  his  had  used  arrestment  in  the  acceptor's 
hands,  after  which  the  drawer  both  subscribed  the  bill  and 
indorsed  it  to  a  third  party,  the  Court  found  it  relevant  to 
prefer  the  arrester  to  the  indorsee,  that  the  bill  had  not 
been  signed  by  the  drawer  before  the  date  of  the  arrest- 

)  Brand  v.  the  Tenants  of  RIccarton,  Morr.  1679.   Vide  also  Erakine,  3»  2»  28. 
s  Same  caae.  Morr.  12336. 

>  Walkinahair's  Eiecuton  v.  Campbell,  8th  Jan.  1730,  Morr.  1684. 
4  Nelson  v.  RuaseU,  14ib  Feb.   1734^  Morr.  1435,  1508^  1685;   Elchiea» 
V.  i,  p.  1,  ▼.  ii,  p.  3 ;  whose  report  as  to  the  general  point  is  the  same. 
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ment,  and  they  allowed  the  arrester  to  prove  this  fact  proia 
de  jwrtm  The  arrester  appears  to  have  pleaded  inter  oHa^ 
that  though  the  name  of  the  drawer,  who  was  also  creditor^ 
was  m  the  body  of  the  bill,  it  must  be  considered  as  blank 
in  his  name,  because  not  subscribed  by  him.  This  would 
have  rendered  the  bill  entirely  nvUj  in  terms  of  the  act 
1696.  But  the  Court  do  not  seem  to  have  adopted  this  ar* 
gument ;  for  they  rest  their  judgment  on  the  ground,  that 
**  it  was  not  a  bill  until  it  was  signed  by  the  drawer ;"  thus 
holding,  that  the  drawer's  signature  might  be  afterwards 
supplied.  The  Court  had  probably  proceeded  on  the  same 
grounds  in  a  previous  case  ',  where  they  preferred  a  credi* 
tor  of  the  drawer  of  a  bill,  arresting  in  the  acceptor's  hands, 
to  an  onerous  indorsee  of  the  bill,  in  respect,  as  is  said,  of 
*'  the  indorsee's  knowledge  that  the  arrestment  was  laid  on 
^  before  the  signing  of  the  bill  by  the  drawer."  In  this 
case,  the  arrester  referred  to  the  act  1696 ;  but  his  chief  ar- 
gument appears  to  have  been,  that  the  bill  was  a  mandate, 
which  could  not  be  complete  without  the  signature  of  the 
drawer  as  well  as  that  of  the  acceptor,  and  he  admitted 
diat  this  defect  might  be  supplied ;  whereas,  if  the  act  1696 
had  been  applicable,  the  bill  must  have  been  entirely  null  ^. 
This  doctrine  was  more  distinctly  brought  out  in  a  subse- 
quent case  ^  where  an  accepted  bill  made  payable  to  the 

1  M'Caul  V.  I.ogan,  June  1728,  Morr.  1694. 

s  Reference  is  made  in  this  case  to  two  decisions  which  cannot  be  found  in 
the  reports ;  one  Kirk  of  Bogrie,  where  a  bill,  though  accepted,  being  yet 
bUuik  in  name  of  the  dnwer,  (who  must  haTe  been  likewise  creditor,)  wm 
rBdnced  under  the  act  against  blank  writs;  and  another,  Ewart  v,  Mumj, 
where  a  bill  blank  in  the  drawer's  name  is  said  to  have  been  suntained,  in  re- 
spect the  creditor  had  put  his  name  to  a  receipt  at  the  bottom  of  the  bill  for  a 
partial  payment.  Hiis  last  decision,  the  statement  of  which  by  one  party  is  not 
disputed  by  the  other,  affords  a  glimpse  of  the  more  indulgent  rules  which  are 
now  established. 

9  A.  V.  B.  5th  Dec.  1738,  Kilk.,  supposed  by  Morr.  1436,  to  be  M<Raith 
V.  Murdoch,  6th  Dec.  1738b  The  same  case  is  reported  by  Lord  Elchiea, 
No.  16.  V.  Bill.    It  was  decided  on  his  Lordship's  report. 
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drsirer  by  name,  was  found  null,  as  not  being  **  signed  by 
^  the  drawer,  nor  of  his  handwriting.''  The  decision  is  stated 
expressly  not  to  have  proceeded  on  the  act  1696,  because  it 
was  obviated  by  the  circumstance  of  the  creditor's  name 
being  in  the  body  of  the  bill ;  but,  on  the  ground  of  the 
drawer's  signature  being  essential  to  the  bill  as  a  mutual 
contract,  the  want  of  which,  however,  it  was  admitted, 
might  be  supplied  at  any  time  before  the  bill  was  produced 
in  judgment;  whereas  (it  is  said)  the  nullity  in  terms  of 
the  act  1696  could  not  be  remedied  after  delivery.  About 
the  same  time,  the  Court,  in  another  case  %  recognised  the 
principle,  that  a  bill  blank  in  the  creditor's  name  at  iheiime 
i^  delivery  was  null  in  terms  of  the  act  1696 ;  but  the  credi- 
tor having  deponed,  on  a  reference  to  his  oath,  that  the  bill 
had  been  given  to  him  to  be  discounted,  which  h^  did,  and 
put  the  money  into  the  acceptor's  hands,  filling  up  his  own 
name  as  drawer  at  the  same  timCf  the  majority  of  the  Court 
held,  that  the  bill  could  not  <<  be  considered  as  a  ddivered 
^  evident  till  the  money  was  advanced,"  and  therefore  they 
sustained  it. 

Several  cases  were  afterwards  decided,  not  materidly  af- 
fecting the  principle  of  the  foregoing  decisions,  but  rather 
leaning,  on  the  whole,  to  the  side  of  indulgence.  Tlius  *, 
a  bill  which  had  not  be^i  filled  up  with  the  drawer's  signa- 
ture till  after  the  bankruptcy  of  one  of  two  joint  acceptors, 
was  sustained  as  a  ground  of  claim  by  the  drawei*,  (who  ap- 
pears to  have  been  likewise  payee,)  against  the  solvent  ac- 
ceptor. Again  ^,  in  a  suspension  of  a  charge  ^ven  by  the 
onerous  indorsee  of  a  bill,  in  which  the  suspender  alleged^ 

1  Henderson  o.  Davidson,  27th  July  1738,  Man.  1435  and  1088. 

<  Suidiknds  v.  Diduon,  18th  Nor.  174^,  Morr.  1436.  It  ^ipeen  to  be  the 
nme  case  which  it  reported  under  the  name  of  IMckson  v,  Wariendcr,  ISlh 
Nov.  1742,  by  Elcfaiei,  No.  2a  v.  BiU. 

a  TumbuU  o.  INtdhope,  im  June  1748»  Morr.  1437  and  1510;  Elcidet,  w. 
Bill,  No.  02. 
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that  the  bill,  when  accepted,  was  blank  in  the  drawer's 
name,  and  that  a  person  who  had  no  right  to  it  had  filled 
up  his  own  name  as  draewer,  and  then  indorsed  it  to  the 
charger,  which  &cts  he  o£fered  to  prove  by  the  indorser^ 
the  Court  decided,  that  his  oath  could  not  be  admitted 
against  the  charger,  in  so  &r  as  he  was  an  onerous  indor* 
s«e.  The  majority  of  the  Court  proceeded  on  the  ground, 
that  such  a  document  having  been  indorsed  for  value^  was 
entitled,  in  the  indorser's  hmds,  to  all  the  pririleges  of  a 
bill  of  exchange.  In  a  subsequent  case  S  where  a  bill  had 
been  accepted  payable  to  a  person  therein  named,  thou^ 
blank  in  the  drawer^s  name^  the  party  who  appeared,  firom 
various  circumstances,  to  have  been  intended  as  drawer,  and 
who  had  kept  the  bill  ever  since  its  date  on  the  payee's  ac* 
count,  filled  up  hl&  name  as  drawer  after  her  death ;  and 
having  brought  an  action  for  its  amount  against  the  accep- 
tor's heirs,  for  behoof  of  the  creditor's  disponee,  who  was 
his  wife,  the  Court  repelled  the  objection  that  the  drawer's 
name  was  blank  at  the  payee's  death,  holding  that  the 
drawer's  signature,  being  made  before  the  bill  was  produced 
in  judgment,  must  be  hsld^flcHanejtiris,  to  have  been  made 
of  the  date  of  the  bilL  At  the  same  time,  it  was  said,  that 
thejobjecdon  would  have  been  good,  if  the  payee  (who  was 
dead)  had  been  the  intended  drawer ;  so  that  the  Court  ap- 
pears to  have  still  held,  that  bills  blank  in  name  of  the 
payee  were  null,  in  terms  of  the  act  1696.  In  a  case  de* 
cided  about  the  same  time  %  where  a  party  who  accepted  a 
bill  had,  after  doing  so^  but  before  the  drawer  signed  it,  got 
it  back  on  condition  of  giving  a  new  bill,  which,  however, 
he  did  not  grant ;  and,  in  the  meantime,  certain  creditors 
of  the  drawer  arrested  in  the  acceptor's  hands ;  the  Court 

1  Oulicart  V,  Dick's  RqncwntatiTa,  17tfa  Nor.  1148,  Morr.  1439 ;  Elchies, 
V.  Bill,  No.  41. 
>  Douglaa  and  Hood  v.  Logan,  19th  Not.  1748,  Morr.  143a 
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held,  under  these  circumstances,  that  the  bill  was  void,  ^ee^ 
ing  that  it  was  not  complete  till  the  drawer  signed ;  and 
that,  till  then,  the  acceptor  was  entitled  to  retract  his  en- 
gagement, which  he  was  held  to  have  done.  On  the-other 
hand  \  a  person  who  had  got  a  bill  blank  in  the  drawer's 
name  in  satisfaction  of  a  debt,  and  had  filled  up  his  own 
name  as  drawer,  was  found  entitled  to  payment  from  the 
acceptors ;  although  the  latter  alleged,  that  the  condition  on 
which  the  bill  was  originally  given  had  not  been  implement- 
ed. In  the  next  case  ',  being  that  of  a  bill  which  had  gone 
through  the  hands  of  several  indorsees  without  having  the 
signature  of  the  drawer  (who  seems  to  have  also  been  payee) 
filled  up,  the  Court,  following  out  the  doctrine^  that  it  was 
incomplete  without  the  drawer's  signature,  decided,  that  a 
creditor  of  the  drawer  arresting  in  the  acceptor's  hands  was 
preferable  to  the  last  indorsee.  Again,  in  a  case  ^  where 
a  bill  payable  to  the  drawer  had  been  accepted  before  the 
drawer's  signature  was  filled  up,  so  that  the  bill  was  truly 
blank  in  the  creditor's  name  at  the  time  of  delivery,  the 
Court,  notwithstanding,  sustained  action  at  the  drawer's  in- 
stance, he  having  signed  as  drawer  before  producing  the 
bill  in  judgment.  The  act  1696,  which  expressly  nullifies 
all  deeds  that  are  blank  in  the  creditof^s  name  at  the  time  of 
delivery,  was  thus  held  inapplicable,  though  the  payee's 
name  was  blank  at  the  time  of  delivery.  In  another  case  \ 
the  Court  held,  that  the  objection  of  the  drawer's  signature, 
(who,  in  this  case,  was  not  the  payee,)  not  being  added  till 
after  the  acceptor's  death,  as  well  as  another  objection  former- 
ly noticed,  could  not  be  pleaded  against  an  onerous  indorsee. 

1  Bruce  and  Guthrie  v.  Hutchison,  0th  Dec  1748,  Morr.  1514h 
s  Bonnar  v.  Grant,  14di  Feb.  1749,  Horr.  1441.     This  appears  to  be  Uke^ 
wise  the  case  cited  by  Mr  Enkine,  iii.  3,  28,  from  Lord  Tinwald's  M& 
3  Ferguson  v,  Blair,  31st  July  1759,  Morr.  144a 
«  Shaw  p.  Farquhar,  24th  Nov.  1761,  Morr.  1444. 
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It  18  probable,  indeed,  that  even  in  ft  question  wiih  the 
p&jee^  the  Court  would  have  found  that  the  drawer^s  sigr 
nature  might  be  inserted  after  the  acceptor's  dedth»  as  they 
had  decided  in  a  previous  case,  ^  that  it  might  be  inserted 
after  his  bankruptcy.  Afterwards,  ^  the  case  occurred  of  the 
drawer  dying  before  his  signature  was  inserted,  tad  his  son 
and  representative  inserting  his  own  name  as  drawer.  In 
these  circumstances  it  was  decided,  that  his  iiKloi^see  had  nd 
zcdoa  on  the  bill. 

The  lawy  however,  soon  afterwards  underwent  an  entire 
change  on  this  subject.  In  a  case  ^  where  a  bill  was  ac« 
c^ed  payable  to  a  third  party,  but  where  there  was  no 
dr&wer^s  subscription,  this  last  circumstance  being  stated  as 
an  objection  to  the  bill,  the  Court,  in  respect  that  the  cre« 
ditor's  name  was  inserted  in  the  body  of  the  bill^  and  that 
it  had  all  the  requisites  of  a  promissory*-note,  repelled  the 
objection.  It  seems  to  be  implied,  however,  in  these  rea«i 
umsj  that,  if  the  creditor's  name  had  been  blanks  the  bill 
would  still  have  been  held  null,  in  terms  of  the  act  1696.  In 
a  subsequent  case,  ^  an  accepted  bill  being  objected  to  in  a 
competition  of  creditors,  as  not  subscribed  by  the  drawer, 
the  Court  considered  the  objection  as  obviated  by  the  cir-i 
comstance  of  the  creditor's  name  being  indorsed  on  the  bill, 
and  receipts  for  partial  payments  being  inserted  over  it* 
The  drawer's  name,  too,  is  said  to  have  been  inserted  in 

'  ^""^^fr^f  V,  Dickson,  cmlf,  p.  62,  note  2. 

*  Robertson  and  Rom  v.  fiisset,  26th  July  1777>  Morr.  1445  and  1676,  i«. 
ported  by  BIr  Morriflon  from  the  Session  Fevers  in  Fair  v.  Cnuutonn.  Mr  Tait 
1^  (Law  d  Evidence,  108^)  that  sooie  bore  doubted  whether  the  son  di 
not  sign  hh  Other's  name^  instead  of  las  own,  as  drawer.  But  it  appears  fram 
ther^ort  that  both  of  them  had  the  same  name.  Reference  was  made  in  this 
cmt  to  an  unrqMVted  case,  Cameron,  said  to  have  been  decided  on  9th  Dec. 
tT75y  wfaenin  die  Court  sustained  action  on  an  Inland  bill,  though  it  wanted  th« 
^nmr^s  subscription.     But  no  farther  account  can  be  had  of  the  case. 

*  Dnmnnond  r.  Drummond's  Creditors,  8th  Feb.  1785,  Morr.  1446. 

*  Hare  V.  Ceddes,  22d  Nof .  1786,  Morr.  1446^ 
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gimmio  of  the  bill|  although^  on  the  principles  formerly  r^ 
cognised,  that  could  not  have  supplied  the  want  of  his  sig- 
nature,  unless  the  bill  had  been  written  by  him.  This  de- 
cision proves  that  the  drawer's  signature  was  no  longer  ac- 
counted essential,  although  it  seems  still  to  be  impUed  in 
the  case,  that,  if  the  creditor's  name  had  been  blank,  that 
would  have  formed  a  fatal  objection.  In  the  next  case,  ^ 
however,  the  Court  expressly  recognised  the  doctrine,  that 
a  bill  was  good,  though  blank  in  the  creditor's  name.  In 
that  case,  a  bill  being  found  in  the  repositories  of  a  person 
deceased,  blank  both  in  the  creditor's  name  and. in  the 
drawer's  rignature.  (the  drawer  being  evidentiy  meant  a. 
payee^)  but  with  a  partial  payment  marked  on  it,  besides 
which,  it  was  proved,  by  entries  in  the  books  of  the  decea- 
sed, that  the  drawer  had  advanced  the  money,  the  Court  sus- 
tained action  for  payment  at  the  instance  of  his  son  and  exe- 
cutor, who  had  filled  up  his  own  name  as  drawer  of  the  bill, 
before  he  sued  upon  it.  The  creditor's  name,  in  this  case^ 
was  blank  at  the  time  of  delivery,  and  therefore  the  bill 
could  not  be  sustained,  except  .on  the  ground  that  the  act 
1096  was  inapplicable  to  bills.  It  is  said  to  have  been  held 
by  the  Court,  is^  That,  as  it  was  evident  who  was  meant 
to  be  drawer,  this  was  sufficient  in  an  action  for  the  debl^ 
(there  being  no  charge  on  the  bill) ;  and,  2cffy,  Tliat  the 
representative  of  the  deceased  was  entitled  to  fiU  up  his  own 
name  as  drawer,  and  use  diligence  on  the  bill.  In  the  next 
case,  2  where  a  biU  payable  to  the  drawer,  but  blank  both 
in  his  name  and  signature,  was  found  among  the  papers  of 
a  person  deceased,  blank  indorsed  by  him,  and  the  trustee 
for  his  creditors  brought  an  action  for  payment  against  the 
acceptor,  the  objection  against  the  bill  under  the  act  169^ 
as  being  blank  in  name  of  the  creditor,  was  fully  argued;  it 

■  FttT  9.  Cnostouot  llth  July  1801,  Metr.  1077. 

•  OgQTie  V  Mom,  98lii  Jam  1804^  Hon.  App.  r.  BiU|  p.  SI. 
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^diig  also  maintained,  on  the  contrary,  that  this  act  did  not 
apply  to  biUsy  but  only  to  deeds  requiring  witnesses,  which^ 
indeed,  is  indicated  by  the  express  reference  that  its  word^ 
bear  to  the  insertion  of  the  creditor's  name  in  presence  of 
die  ^  witnesses  to  the  subscribing."  The  act,  no  doubt,  ex« 
eoqits  from  its  operation  only  the  indorsation  of  bills ;  bat 
diis,  it  was  pleaded,  was  not  an  exception,  but  a  declaratory 
explanation  of  the  scope  of  the  act,  as  not  being  applicable 
to  bills  at  alL  It  was  also  argued,  that  the  bill  was  not  y»« 
lid  as  a  regular  deed,  and  that  it  could  not  be  exempted 
from  the  solemnities  required  in  deeds,  except  by  being 
complete  as  a  bill,  which  it  was  not ;  but  the  answer  was, 
that,  according  to  the  law  as  settled,  the  acceptance  of  a 
bill  blank  in  the  drawer's  name  imposed  an  obligation  on 
the  acceptor  in  &vour  of  any  person  who  might  appear  to 
have  the  jitf  esngendi.  The  Court  repelled  the  defences. 
It  may  therefore  be  considered  as  settled,  by  this  case,  that 
the  act  1696  is  inapplicable  to  bills.  In  a  subsequent 
case,  ^  where  the  direct  question  was,  ^  whether  action  is 
"  competent  on  a  bill  found  in  the  repositories  of  a  defunct^ 
^ blank  in  the  drawer's  name;"  the  First  Division  of  the 
Court  considered  the  matter  as  so  much  settled,  that  they 
would  not  order  answers  to  a  petition  upon  it,  lest  they 
should  be  held  to  entertain  any  doubt  of  it. 

It  appears  to  be  thus  fixed,  in  the  Jirit  place,  that  the 
acceptor's  obligation  is  complete  by  his  acceptance,  al<* 
thou^  the  bill  should  be  blank,  both  in  the  payee's  name 
and  in  the  drawer's  signature ;  and  that  any  person  who  ap^ 
pears,  from  other  evidence,  to  have  been  either  intended  |is 
payee,  or  to  stand  in  the  payee's  right,  is  entitled,  even  with* 
out  filling  up  these  blanks,  to  deniand  payment.  Such  a 
party,  hotvever,  as  his  right  is  not  apparent  exfaQieofihi^  \xSl^ 
is  not  entitled  to  use  summary  dil^;ence  upon  it    This  laat 

*  M'Ddnald't  TVustm  v.  RaiddD,  ISlli  June  1$17,  Fk.  Coll 
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point  WBS  setddd  ^  in  the  case  of  a  bill  wanting  die  drawer'^ 
signature,  diough  his  name  was  in  the  body  of  it,  iipon 
whieh  the  Court,  on  a  report  from  the  Bill-Chamber,  de* 
cided,  that  homing  ought  not  to  proceed ;  holdings  that  al* 
though  the  bill  might  be  holograph  of  the  drawer,  (in  which 
Cttse  his  name  in  the  body  of  it  would  be  equal  to  his  sub^ 
soription^)  yet  even  the  fact  of  its  being  holograph  required 
pro^;  whereas  no  homing  could  be  given,  <<  but  on  a  writ 
^  ex  JkciB  valid/'  As  to  the  aoGq>tor's  liability  in  these 
Circumstances,  the  case  of  Drummond,  where  the  creditor's 
name  W4us  inserted  in  the  bill,  (and  where  the  drawer's  signa^ 
tnre  only  was  wonting,)  appears  to  have  made  him  liable  on 
this  principle,  that  the  document  wad  complete  as  a  prcanis- 
soiy-note.  This  reason,  however,  cannot  apply  wh^e  Ae 
bill  is  likewise  blank  in  the  creditor's  name.  The  principle 
applicable  to  such  a  case  appears  to  be  that  stated  in  Moss 
fK  Ogiivy,  (and  which,  from  the  circumstances  of  that  cases 
probably  formed  the  ground  of  decision,)  viz*  that  the  ac- 
ceptance cf  a  bill  blank  in  the  drawer's  (or  creditor's)  natnoi 
binds  the  acceptor  in  favour  of  any  perscm  who  may  have 
the  JUS  eosigendi.  This  principle  has  been  now  recognised 
to  such  an  extent,  (in  several  cases  to  be  afterwards  cited,) 
both  here  and  in  England,  that  a  person  who  signs  a  blank 
bill-«tamp  as  acceptor,  is  liable  for  any  sum  afterwards  in<* 
serted,  to  which  the  stamp  is  applicable.  But  if,  as  this 
doctrine  implies,  the  subscriber  gives  the  holder  of  the 
Stamp  thus  signed  a  power  to  fill  up  what  sum  he  please^ 
the  same  power  must  be  thei'eby  conferred  with  reference 
to  the  whole  obligation ;  and,  consequently,  with  regard  to 
the  names  of  the  drawer  or  creditor,  if  these  have  been  left 
blank  at  the  time  of  acceptance.  The  holder,  then,  of 
a  bill  thus  accepted,  appears  to  be  entitled  to  fill  up  what 
dtawer  or  creditor  he  pleases,,  and  tb  give  the  same  power 

>  A.  V.  B.  July  1750^  Morr,  IMS. 
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tp  any  third  party  by  putting  tlie  bUl  blank  into  his  hands. 
No'doubtji  in  the  cases  of  Fair  v»  Cranstoun  and  Qgilvy  v. 
Moss,  the  holder  of  the  bill  likewise  proved  aUteukj  that  ho 
was  in  ri^t  of  the  payee.    To  the  same  effect,  we  may 
mention  a  case,  >  (but  of  a  date  prior  to  the  doctrine  esta-> 
blished  by  the  later  decisions,)  where  a  bill  being  accept- 
ed blank  in  the  drawer's  name^  but  payable  to  a  particular 
person,  and  that  person  haying  given  it  to  a  creditor  of  his, 
who  filled  up  his  own  name  as  drawer,  (whereas  the  payee 
should  have  filled  up  his  name  as  drawer,  and  then  indor- 
sed it  to  the  creditor) ;  the  Court  lield,  that  the  person  whose 
name  was  so  inserted  had  not  a  good  tide,  in  competition 
with  a  creditor  of  the  payee  arresting  in  the  acc^tor's 
hands.    But  when  the  acceptor  leaves  a  blank  for  the  name 
of  the  drawer  or  creditor,  it  may  be  doubted,  whether,  acv 
cording  to  strict  principle,  he  does  not  render  his  obligation 
available  to  any  person  holding  it,  as  a  bill  payable  to  the 
bearer,  so  that  he  caipnot  get  free  from  this  obligation,  ex* 
cept  by  proving  t}iat  such  holder  has  become  fraudulent- 
ly possessed  of  the  bilL    But,  at  all  events,  any  person  in- 
to whose  hands  the  bill  comes,  may  fill  up  his  own  sig- 
nature as  di^aweri  and  insert  any  party  he  chooses  as 
payee.    To  an  action  by  such  a  drawer  or  payee,  there  ap» 
pears  to  be  no  defence  but  fraud ;  and  diat  defence,  ev«n' 
according  to  tbp  tendency  of  an  early  decision  already  no- 
ticed, ^  cannot  be  pieced  against  an  onerous  indo|iiee.    On 
the  other  han^,  the  pe?son  who  is  m  tUub  of  the  bill  on  the- 
face  of  it,  has  a  right,  both  on  princij^  and  on  the  authority 
of  the  opinion  es^ressed  in  the  case  of  Fair  v.  Cranstoun, 
tp  enforce  it  even  1;^  summ?)?  diligence. 

It  follows,  from  what  has  now  been  stated,  that  the  aiK 
ceptance  of  a  bill  while  tdapk  in  the  drawerfs  name,  (if  die 

I  Grant  v.  CniickBhaakB,*10th  Dec.  1760»  Monr.  App.  v.  JQUl,  p,  L 
•  Tudbope  v.  TurnbuU,  p.  68,  note  3. 
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ngnature  of  the  person  intended  to  be  drawer  is  afterwards 
filled  upy)  will  operate  as  an  effectual  assignation  of  his 
fiinds  in  the  acceptor's  hands,  to  the  prejudice  of  arrest- 
ments used  after  the  date  c^  the  bill,  though  previous  to  the 
insertion  of  the  drawer's  signature ;  it  being  \i^AiflctUmeju» 
fM^  as  in  the  case  of  Cathcart  v.  Dick's  Representatives,  ^ 
that  the  drawer's  signature  was  inserted  at  the  date  of  the 
bilL    The  decision  in  the  case  of  Nelson  v.  Russel,^  seems 
thus  to  be  OTcrtumed.    The  doctrine  now  mentioned  ap- 
pears also  to  be  applicable,  if  die  representative  of  the  in- 
tended drawer  signs  as  drawer  after  the  drawer's  death; 
this  being  the  same  thing,  (according  to  die  case  of  Fur  v. 
CSranstoun,)  with  the  drawer's  own  signature.     Even  if  a 
payee  named  in  the  bill,  or  his  indorsee,  after  the  drawer's 
bankruptcy,  brings  ah  action  upon  the  bill  against  the  ac- 
cq>tor,  without  getting  die  drawer's  signature,  (it  being  as- 
certained, however,  from  other  evidence,  who  was  meant  to 
be  drawer,)  the  bill  would,  according  to  the  three  last  deci« 
aions,  be  held  a  valid  assignation  of  the  drawer's  funds  in 
the  acceptor's  hands,  so  as  to  give  the  holder  a  good  claim 
for  diem;  and  to  make  the  payment  of  diem  to  him  a  good 
defence  to  the  acceptor  against  the  drawer^s  creditors,  or 
against  any  arrestment  which  diey  might  use  in  his  hands  aftier 
the  date  of  the  bilL    The  payee  likewise  appears  to  have  the 
same  kind  of  daim,  diough  his  name  should  be  subsequent- 
ly filled  up  in  a  blank  left  at  the  time  of  acceptance,  since 
^the  drawee,  by  thus  accepting  a  bill  blank  in  the  creditor's 
name,  gives  to  any  holder  the  power  of  so  filling  it  up.     It 
is  now  setded,  that  the  act  169ff  against  blank  writs  does 
not  apply  to  such  a  case;  and,  therefor^  as  the  -payees 
whose  name  is  dius  filled  up  in  a  bill,  is  entided  to  make  it 
good^  it  must^  in  respect  of  its  privil^;es  as  a  bill,  be  efieo-^ 

*  Figt  eS^  note  1.  *  Ag«  6O9  note  4b 


AS  AN  ASSIGNMENT  OF  FUNDS.  7^^ 

tual  to  him  as  an  assignation  of  the  drawer's  funds,  as  well 
SIS  to  every  other  purpose.  If  it  should  appear^  indeedi 
that  the  drawer  has  left  the  payee's  name  blank,  with  the 
view  of  employing  the  biU,  according  to  circumstances^  as 
mxk  instrument  for  defrauding  his  creditors,  that  will  afford 
a  good  defence  against  him;  or  if  the  hill,  while  hlank  in 
the  drawer's  name,  should  get  into  the  hands  of  a  persoa 
not  contemplated  as  the  original  drawer,  but  who  fills  up 
his  own  name  as  such,  this  operation  cannot  make  an  e& 
fectual  assignment  of  any  funds  of  Ais  in  the  acceptor's 
hands,  (in  prejudice  of  his  creditors,)  to  a  party  who  knew 
the  circumstances  under  which  he  signed  as  drawer.  But 
it  would  be  a  good  assignment  to  an  onerous  holder  who 
was  ignorant  of  these  circumstances.  None  of  these  objeo- 
tions,  indeed,  would  be  valid,  either  against  a  party  whp 
got  the  bill  onerously,  while  blank  in  the  payeis  name,  and 
inserted  his  own  name  as  payee,  or  against  a  party  whose, 
name  was  so  inserted  by  a  third  person  for  value  received. 
The  fact,  too,  of  the  holder's  non-onerosity  or  mala  fides. 
cannot,  in  general,  be  proved,  except  by  his  writ  or  oatlu 
This  last  point  shall  be  afterwards  niore  particularly  dis- 
cussed* 

Although  the  acceptance  of  a  bill,  under  the  circumstan*: 
ces  now  mentioned,  would  operate  an  effectual  assignment^ 
from  its  date,  of  the  intended  drawer's  effects  in  the  accep- 
tor's hands,  yet  if  acceptance  was  refused,  the  mere  pre- 
sentment of  the  bill  for  acceptance,  though  it  would  operate 
such  an  assignment,  when  sufficiently  proved,  if  the  bill  had. 
been  signed  by  the  drawer,  could  not  have  this  effect  when 
it  was  not  signed  by  him.  No  doubt  the  drawee's  acceptance 
of  the  bill  while  blank  in  the  drawer's  signature  may  imply 
a  recognition  of  the  drafl,  while  in  that  state,  as  an  effectual 
assignation  from  its  date,  provided  the  person  who  was  meant 
to  be  drawer  shall  be  ascertained  by  other  evidence.     But 
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it  would  be  Garrying  the  dootrine  of  implied  aasignaiLoi  toc# 
far  to  hold  thfit  the  intended  drawer's  fiinds  in  the  hand$  of 
the  drawee  oonld  be  assigaed»  without  either  his  signntura 
as^  drawer,  or  the  drawee's  acceptance.  Accqitance  bein^ 
an  obligation  to  payconformably  with  the  draft,  makes  it  a» 
effectual  as  if  the  drawer  had  signed  it;  but  the  mere  pre^ 
sentmqnt  of  a  draft,  while  unsigned  either  by  drawer  or 
drawee,  cannot  Tender  it  more  effectual  than  it  was  bef<n>e 
presentment    * 

The  principles  which  have  been  now  stated  appear  to  be 
a[^licable  to  the  case  of  bills  written  abroad  and  accepted 
in  this  country,  while  blank  in  the  names  of  drawer  or  payees 
at  least  in  so  far  as  they  are  assignations  of  those  funds  in 
the  acceptor's  hands  which  belong  to  the  intended  drawer. 
For  the  forms  necessary  to  complete  an  assignation  must  be 
regulated  by  the  law  of  the  country  where  the  funds  t^e  si«^ 
tuated.  On  the  other  hand,  the  existence  of  the  document 
as  a  bill  takes  its  date  from  the  time  of  the  drawer's  sifpkB^ 
ture,  and  therefore  it  is  to  be  considered  as  a  foreign  or  ioi* 
land  bill,  according  to  the  time  and  place  where  the  drawer 
actually  signed  it  >  All  the  decisions  already  cited  on  the 
subject  of  assignation  relate  to  inland  bills.  With  regard  to 
bflls  written  in  Scotland,  and  accepted  in  another  country, 
while  blank  in  the  drawer's  or  payee's  names,  it  is  in^pe^-- 
sible  to  lay  down  any  rule  as  to  their  efficacy  in  assigning 
Ihe  drawer's  fonds  in  the  drawee's  hands,  since  that  must 
depend  on  the  law  of  the  particular  country  in  which  the 
bill  is  to  be  made  good  against  the  drawee. 

SdH^,  The  date*  The  date  of  drawing  a  bill,  wof  grant* 
ing  a  note,  is  generally  marked  in  figures  or  in  letters  at  the 
top  of  the  biU  or  note.    Such  date,  when  inserted,  is  pro* 

'  Swth  V,  Mingay,  M*  and  S.  87;  Crucfaly  o.  Mann,  and  other  cases  died 
taUep  p.  37. 
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bative  of  the  actual  time  of  granting  the  bill  or  nbte^    Thiis^* 
in  an  action  brought  upon  three  accepted  bills^  by  the  per->' 
son  having  right  to  them,  against  the  acceptor's  heir,  ^  vdio 
pleaded  deathbed,  the  Court  found,  that  accepted  bills  prove 
their  dates  against  the  acceptor's  heirs,  so  as  to  exclude  this 
plea,    A  similar  decision  is  said  to  have  been  giyen  in  an-^ 
other  case.^    It  is  said  by  Bankton,  ^  that  the  bills  in  thia 
case,  though  drawn  in  Scotland,  were  accepted  in  London  ; 
and  he  doubts  whether  the  same  rule  would  be  applicable  to 
inland  bills.     Mr  Erskine,  too,  *  doubts  whether  the  rule 
would  apply  to  such  inland  bills  as  are  payable  to  the  draw- 
er.    But  the  opinion  of  the  Courts  as  now  quoted,  applies 
to  all  bills  without  exception ;  and  it  would  rather  appear 
from  the  reports,  that  the  bills  in  question  were  payable  to 
die  drawer.     Lord  Bankton  observes,  that  this  was  an  action 
by  an  indorsee,  and  he  doubts  whether  the  same  rule  would 
apply  to  the  payee.     But  the  reports  do  not  bear  that  the 
pursuer  was  indorsee,  and  he  rather  appears  to  have  been 
in  right  of  the  original  payee  as  his  representative,  in  which 
case  he  was,  of  course,  liable  to  all  the  exceptions  compe- 
tent against  him.     The  case  of  Christison,  Feb,  1784,  to 
which  Mr  Erskine  refers  in  support  of  his  opinion  on  thia 
subject,  relates  to  a  different  point.    The  Court,  indeed,  in 
a  subsequent  case,  ^  found,  (though  after  a  contrary  deci* 
sion  at  first,)  that  promissory-notes  granted  in  Ireland,  so 
as  to   afibct  heritage  in  Scotland  belonging  to  the  grant* 
er,  could  not  prove  their  own  dates,  to  the  effect  of  exclu- 
ding the  plea  of  deathbed  by  the  heir.     But,  1^^  This  case 
affords  a  proof  of  the  contrary  rule  being  then  applicable  to 

>  Kenne^  p.  Arbuthnot,  8di  July  1725,  Morr.  1477  and  196^1. 

•  Johnston  v.  Stndiaiit  12th  Feb.  1731,  Morr.  ibid. 

•  1,  1%  2a  «  3»  2>  2^ 

•  Norrb  v.  Wood,  44h  Jan.  174%  Morr.  4466. 
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all  bills  without  exceptioiiy  since  the  heir  admits  it  general* 
ly  with  regard  to  them;  and,  2dfyj  Promissory-notes  weie 
not  then,  nor  for  a  considerable  time  afterwards,  held  enti* 
tied  to  aU  the  privileges  of  bills.  ^  There  is,  on  the  whole, 
reason  to  believe,  (though  the  point  does  not  seem  to  have 
lately  occuxred,)  that  all  bills,  as  well  as  promissory-notes^ 
being  now  on  the  same  footing  in  respect  of  every  other 
privilege,  would  likewise  be  held  entitled  alike  to  thfe  pri- 
vilege of  proving  their  own  dates,  even  to  the  effect  of  ex- 
cluding the  plea  of  deathbed,  and  that  whether  in  a  que- 
stion with  the  indorsees,  or  with  the  original  payees*  A  s^ 
milar  rule  has  been  adopted  in  England  with  reference  to 
the  date  of  a  promissory-note,  as  giving  the  payee  a  claim 
against  thegranter's  bankrupt  estate.  ^ 

The  date  of  presentment,  or,  at  least,  the  date'of  draw- 
ing, must  be  inserted  in  bills  made  payable  at  a  certain  pe- 
riod after  sight,  in  order  to  ascertain  the  time  of  presentment 
or  sight.  A  date  is  also  essential  in  bills  or  notes,  to  mark 
the  term  of  payment,  when  they  are  made  payable  a  certain 
number  of  days  after  date.  But  it  is  not  indispensable  in 
other  cases, '  as  where  the  biU  or  note  is  mfule  payable  at  a 
precise  day  specified  in  the  body  of  it.  The  reason  aasiga- 
ed  by  Mr  Erskine  for  refiising  effect  to  bills  which  luMre  no 
date,  viz.  that  they  must  be  intended  as  permanent  securities 
for  sums  of  money,  is  ina]:^licable  where  the  date  of  pay- 
ment is  specified  in  the  bill  or  note,  and  the  decision  which 

1  Vkk  More  0.  Baxton,  9di  Dec.  1766;  Greig  p.  Gnen,  25tfa  Jan.  1771. 
Monr.  12259;  .12  Gea  IIL  c.  72. 

'  Ti^lor  V.  Kinlochy  1  Sterk,  17&  A  creditor  haTuig  cbumed,  under  a  ccm* 
imsaioii  of  bankruptcyy  on  a  note  bearing  date  11th  Nor.  1814^  Lord  Knenb<>» 
nmgh  admitted  that  date  in  a  question  with  the  aaaigneesy  aa  proMi  Jkae  eri- 
danoe  of  tiie  note  being  granted  before  the  bankruptcy,  ao  aa  to  Ibnna groond 
of  claim  againat  the  estate. 

•  Fiiie  Bayley,  p.  21 ;  Chittj,  p,  5a  ^  St%2S. 
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he  dtes  m  sBiqaort  of  his  opinion^  ^  relates  to  the  case  of  a 
hill  made  to  bear  interest  from  its  date»  It  is  said,'  that 
where  the  date  of  a  bill  is  material,  (as  from  the  term  of 
payment  being  Sxed  with  reference  to  it  or  otherwise,)  and 
yet  does  not  appear  ex  facie  of  the  bill,  it  will  be  computed 
from  the  day  when  the  bill  was  issued* 

It  has  been  already  seen,^  that  when  a  person  signs  a  blank 
bill  as  drawer  and  indorser,  and,  at  the  same  time,  dates  it, 
this  date  of  drawing  is  to  be  considered  as  the  date  of  the  bill, 
at  whaterer  time  the  blanks  may  be  afterwards  filled  up.  If 
the  drawer  leaves  a  blank  in  it  for  the  date,  and  the  payee 
filb  it  up  with  a  date  even  previous  to  the  time  of  issuing 
die  bill  or  note,  this  date  will  be  the  rule  of  payment,  at 
least  in  a  question  with  an  onerous  holder,  or  with  the 
payee,  unless  he  is  proved  not  to  be  an  onerous  holder ;  be- 
cause the  drawer,  by  leaving  a  blank  for  the  date,  must  be 
held  to  have  authorised  the  holder  to  fiU  up  whatever  date, 
in  the  same  manner  as,  by  subscribing  a  blank  stamp,  he 
would  authorise  him  to  fill  up  whatever  stmi  he  chose.  In 
fiwt,  it  has  been  decided,  *  that  a  person,  by  writing  his  name 
as  indmver  on  certain  copperplate  checks  drawn  in  the 
(am  of  promissory-notes,  but  blank  in  the  date,  smn,  and 
torn  ci  payment,  thereby  authorised  the  person  to  whom 
he  gave  them  to  fill  up  what  dates  and  sums  he  chose,  so 
as  to  found  a  good  action  at  the  instance  of  an  onerous 
holder;  and,  in  another  case,  ^  where  a  bill,  with  a  blank 
for  the  date  and  sum,  had  been  drawn  on  28th  February  by 
one  of  the  partners  of  a  company,  and  also  blank  indorsed 
by  him  under  the  company's  firm,  and  the  clerk  of  the  com-> 

'DougbftandLindiaf  0.  BrowB,  15th  Not.  1757,  Morr.  1489. 

*  Onttj,  p.  5a  '  Snaith  v.  Mingay,  1  M.  and  &  87. 

*  BoMeD  o.  LaogBteff,  2  DougL  514<. 

*Udbero.  Dnnicej,  4  Qonpb.  97;  oiora  fuUy  stated  in  some  pomts  by  Bay- 
bfr  l«k  Holt  59. 
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ptiny  had,  after  his  deaib»  and  after  a  new  company  was' 
formed,  filled  up  the  blank  for  the  date  with  27th  Febntary* 
and  likewise  the  sum,  after  which  the  bill  was  disoouated 
to  a  third  party,  this  third  party  was  found  to  have  a  good 
claim  upon  it  against  the  surviving  partners* 

In  this  last  case,  the  third  party  had  a  right  to  suppose 
that  the  bill  in  question,  being  filled  up  with  a  date  prior  to 
the  dissolution  of  the  partnership,  had  been  truly  completed 
before  that  event ;  and,  therefore,  the  surviving  partners 
were  justly  made  liable  for  giving  their  clerk  a  pow^  which 
enabled  him  to  create  such  a  belief.  On  the  same  principley 
if  even  an  individual  puts  a  blank  bill,  signed  by  himself^ 
into  another  person's  hands,  so  as  to  enable  that  person^ 
after  the  subscriber's  death,  to  represent  it  to  third  par- 
ties as  completed  before  that  event,  by  filling  up  a  date 
prior  to  it,  the  subscriber's  representatives  would  be  liaUe 
to  the  bofnafide  indorsees  of  such  a  bill,  as  his  act  has  led 
third  parties  to  believe  that  the  obligation  against  him  was 
legally  completed.     In  such  a  case,  their  author,  and  they, 
as  coming  in  his  place,  are  excluded,  penomaU  exegjUme, 
from  pleading  the  want  of  title,  as  they  would  be  excluded 
from  objecting  to  a  claim  on  them  by  the  onerous  bolder  of 
a  bill  which  was  filled  up  with  a  larger  sum  than  that  for 
which  it  had  been  originally  granted,  if  the  granter,  thdr  ai»- 
thor,  had  left  such  a  blank  as  allowed  the  additional  sum  to  be 
inserted  without  giving  the  bill  a  suspicious  appearance.  But 
It  seems  doubtftil,  whether  a  person  who  receives  a  blank 
bill,  signed  by  the  granter,  either  in  his  own  name  or  in 
}     namt  of  a  company,  could  himself  have  a  claim  on  it,  if  he 
1     fille<f  it  up  after  the  granter's  death,  or  after  the  dissolution 
of  the  company,  though  with  a  date  prior  to  these  events. 
For,  if  the  subscription  of  such  a  hill  implies  merely  a  mav* 
date  to  the  party  receiving  it  to  complete  the  qbligatipn, 
this,  mandate,  with  reference  to  the  mandatary,  who  knew^ 
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when  he  took  it,  what  were  its  limits,  becomes  incapable  of 
execution,  if  not  executed  before  the  mandant^s  death ;  be« 
caus^  after  that  event,  no  obligation  can  be  constituted 
against  him.  On  the  other  hand,  if  such  a  signature  is  held 
to  imply  an  uncompleted  obligation  for  any  sum  to  which 
the  stamp  is  applicable,  and  to  draw  b|ick  to  any  date  which 
may  be  affixed  in  completing  it,  still  it  does  not  become 
complete  till  the  document  has  been  filled  up ;  and  it  can** 
not  be  so  completed,  or,  in  other  words,  the  obligation  cannot 
be  constituted  against  the  subscriber,  when  he  is  no  longed 
susceptible  of  an  obligation^  viz.  after  his  death.  The  mere 
insertion  of  a  date  prior  to  his  death,  (whatever  may  be  its 
effect  as  to  third  parties,)  cannot  alter  the  fact,  that  it  was 
truly  filled  up  after  his  death,  so  as  to  make  the  obligation 
effectual  to  the  party  inserting  it*  For  though  the  date  a& 
fords  a  presumption  as  to  the  term  of  completing  the  obli- 
gation, it  may  be  redargued  by  contrary  evidence,  when  it 
has  been  falsely  inserted  to  conceal  a  defect  in  the  party's 
right.  This^  as  I  am  informed,  was  held  by  the  Second 
Divi^on  of  the  Courts  in  one  case  ^  where  a  bill  accepted 
blank' in  the  date  and  sum,  wad  alleged,  (in  an  action  upon 
it  hj  a  creditor  representing  the  original  holder,)  to  have 
been  filled  up  by  the  latter  after  the  acceptor's  death,  though 
with  a  date  prior  to  it.  But  the  case  was  taken  out  of 
Court  by  a  submission.  The  same  question  might  probably 
be  raised  as  to  the  effisct  of  filling  up  such  a  blank  signa- 
ture after  the  subscriber's  supervening  insanity,  or,  in  the 
case  of  a  woman,  after  her  marriage,  in  both  of  which  events 
the  power  of  contracting  an  obligation  is  terminated.  The 
foregoing  remarks,  however,  on  this  class  of  cases,  are  prd^ 
posed  with  much  hesitation. 

An  indorsee  would  seem  to  have  the  power,   under 
the  Umittition  now  mentioned,  of  filling  up  what  date  he 

>  Blyth  o.  Russell,  Dec.  1621^. 
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chusest  if  the  bill  or  note  has  a  blank  for  the  date  when  it 
comes  into  his  hands.     But  if  the  date  is  still  blank  after 
an  action  is  brought  upon  the  bill,  and  if  it  is  made  payable 
at  a  certain  time  after  date,  then  the  date  of  delivery  appears 
to  be  the  only  rule  of  payment.  When  the  date,  and  conse- 
quently the  date  of  payment,  must  be  thus  ascertained  by 
evidence  extraneous  to  the  bill  or  note  itself,  it  cannot,  more 
thsn  in  the  case  of  bills  or  notes  signed  by  initials  or  by  a 
mark,  be  the  foundation  of  summary  diligence,  thou^  it 
might  probably  form  ground  for  an  ordinary  action,  if  the 
date  of  delivery  (which  would,  in  such  case,  be  considered 
as  the  date  of  the  bill)  were  ascertained  aliunde  by  written 
evidence.      But  parol   evidence  of  the  date  of  delivery 
would  probably  be  rejected  in  such  a  case,  according  to  the 
rule  of  the  law  of  Scotland,  that  nothing  short  of  written 
evidence  can  constitute,  either  in  whole  or  in  part^  an  obli- 
gation for  more  than  £.100  Scots.     The  admission  of  parol 
evidence  in  the  case  of  subscription  by  initials,  or  by  a  mark, 
is  not  really  an  exception  to  this  rule ;  because  the  law  holds 
that  such  a  subscription  on  the  biU  is  equivalent  to  the  par- 
ty's full  signature;  and  the  only  design  of  the  parol  evi- 
dence is  to  establish  what  cannot  be  known  ex  Jbcie  of  the 
bill, — ^that  this  kind  of  signature  was  truly  and  deliberately 
adhibited  by  him. 

However  improper  it  may  be  to  grant  bills  or  notes,  or 
do  secular  business  on  Sunday,  it  does  not  appear  that  a  bill 
or  note  dated  on  Sunday  would  therefore  be  void.  In  Scot- 
land,  a  distinction  seems  to  have  been  taken  between  judi- 
cial and  private  acts  performed  on  Sunday;  it  being  held, 
that  ^^  acts  of  private  parties  on  the  Sabbath-day  might  stand 
<*  legally  valid;"  but  that  <^  judicial  acts,  atccft)riJtafe/Kdici^  are 
<<  fiulL"^  The  functions  of  Courts  of  Justice  are  suspended 
on  Sunday  by  law,  and,  on  the  same  principle,  acts  pfooeed- 

I  Ofiphuit  V,  Douglw,  3d  Feb.  106!^  Mbnr.  IdOOC; 
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ing  under  their  authority  cannot  be  legally  performed  on 
that  day.     It  has  been  decided,  therefore,  in  the  most  re^ 
cent  cases,  ^  that  diligence  executed  on  Sunday  is  null,  ex- 
cepting the  execution  of  medUatiofugm  warrants,  which  ap- 
pears to  be  permitted  from  the  necessity  of  the  case.'    On 
the  other  hand,  there  does  not  seem  to  be  any  law  invalidating 
the  secular  acts  of  private  individuals  performed  on  Sunday, 
whatever  restraint  may  be  imposed  on  them  by  public  de» 
cency.  It  has  been  therefore  decided,  that  a  bond  executed  on 
Sunday  was  not  objectionable  on  that  ground,  ^  and  the  same 
rule  is  applicable  to  bills.     In  a  recent  case,  ^  where  a  com- 
pany  who  had  accepted  a  bill  on  Sunday,  pleaded  this  as  an 
objection  against  an  onerous  indorsee,  the  objection  was  re- 
pelled by  the  Lord  Ordinary,  and  the  parties  acquiesced  in 
his  judgment     The  point  does  not  seem  to  have  been 
brought  in  any  case  before  the  Court.    In  England,  like- 
wise, the  doctrine  now  stated  appears  to  be  recognised  at 
common  law ;  for,  in  a  question  as  to  the  validity  of  the  sale 
of  a  house  on  Sunday,  ^  the  party  objecting  relied  chiefly 
on  the  application  of  certain  English  statutes  to  the  case ; 
and  the  Court  of  Common  Fleas  being  of  opinion  that  they 
were  inapplicable,  the  sale  was  sustained. 

When  a  bill  is  made  payable  a  certain  time  after  date, 
the  date  of  drawing  it  wiU  be  held  as  the  date  contem- 
plated. *  On  the  other  hand,  when  the  question  relates 
to  the  efficacy  of  the  bill  as  an  assignation  of  the  draw- 
er's funds  in  the  hands  of  the  drawee,  this  must  be  deter- 

I  Monr.  \SOO\Jk 

•  Kemp  V.  hu  Graditon,  16di  Jan.  1786»  Mdcr,  855^ 

•  DuncMi  V.  Bnue^  Mnrch  1684^  Morr.  15003.    Vidt  alio  Bankt.  %  4S,  a 
«M<FlMfBOii«iidCo.t;.  Gray,  Summer  SeMum  1824^  before  Lord  M'Kenaia. 

*  Dnirj  o.  De  la  Fontaine,  1  Taunt.  181. 

*  Chttty,  69;  De  la  Courtier  v.  BeDsnyy  8  ShowcTi  488;  and  Hague  ?. 
IhmOh  3  Boa.  and  FoU.  17& 
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imned  by  the  date  of  the  presentment  of  the  bill,  as  proved 
by  acceptanee^  when  the  acceptance  bears  a  precise  date,  or 
otherwise)  by  a  protest,  or  other  evidence  of  presentment, 
sinc^  it  is  only  from  the  date  of  presentment  that  the  bill 
cah  be  considered  as  an  intimated  assignation.  ^  This  is 
the  rule)  (54  Oeo.  III.  c.  137,  §  13.)  in  deciding  whether  a 
transference  of  ftmds  by  a  draft  on  the  holder  fidls  within 
'siitty  days  of  the  drawee's  bankruptcy,  and  likewise  in  do^ 
eiding  whether  such  a  transference  to  the  payee  or  indorsee 
of  a  bill  is  effectual  to  exclude  an  arrestment  of  the  same 
funds  in  the  drawer's  handsb  In  a  case  where  the  accep- 
tance of  a  bill  bore  no  date  distinct  from  that  of  drawing  it, 
the  Court,  (in  a  question  between  a  creditor  daimii^  as 
drawer  and  payee  of  the  bill,  and  who  sought  to  reduce  a 
disposition  granted  to  some  other  cr^itors  of  the  acceptor, 
Bs  falling  under  the  act  1696,)  held,  that  the  former  could 

>  In  Gordon  v.  Anderson,  9lli  Dec  I7I2,  Slonr.  1490,  wfaidi  wm  an  actSoii 
bj  tlie  pay«e  of  a  InU  against  the  dmwee,  who  had  reAiaed  M  accfp^  the  Coiin 
auatained  the  action  in  so  fiv  aa  the  drawee  had  fun^  of  the  drawer  in  his  hands 
at  the  date  of  biH ;  holding  diat  the  draft  was  an  aeeignation  of  the  funds,  and 
the  protest  for  non-acceptance  an  intimation  of  it.  The  same  rule  has  beeli 
followed  in  many  other  cases.  In  Stewart  v.  Elliot,  Idth  Feb.  1724^  Man,  1463^ 
a  draft  made  after  the  ftmds  in  the  drawee's  hands  were  turned  inti}  money,  and  a 
ptotast  far  nonotfoeptance,  dated  dth  July  1706^  were  ptefeiled  to  a  gift  of  es- 
cheat of  the  same  ftmds,  which  past  the  seab  in  November  1706.  In  Mitdidl 
V.  Mitchell,  17th  Nov.  1734,  Morr.  1464,  the  holder  of  a  draft  intimated  by  pro^ 
test  was  preferred  to  an  arrestment  in  the  drawee's  hands,  used  after  the  protest 
by  a  ciiedltor  of  the  drawer )  and  in  Hob  v.  Chalmers,  Feb.  1737,  Mon*.  1465^ 
Elchies,  No.  I4t,  v.  Bill,  a  bill  drawn  on  30th  July  1731,  payable  betwixt  and 
Martinmas  1 731,  but  protested  for  non-acceptance  only  on  6lfa  May  178^  Was 
postponed  to  a  tnll  by  the  same  party,  drawn  on  6lh  Aug.  I7S1,  payable '  at 
Whitsunday  1722,  but  protested  ftir  non-acoeptanoe  before  the  other  hCll,  vie.  on 
7th  Aug.  1731*  On  the  same  principle,  a  protest  for  non-acceptance  of  a  dfaft 
was  found  equiTalent  to  an  intimated  asalgnation^  and  was  theiefota  pieftirtd 
to  subsequent  airestments  by  crediton  of  the  drawer,  in  the  oases  of  Gavin  v. 
Kippen  and  Co.,  17th  Nov.  1766»  Morr.  1465;  and  Spottiswood  v.  tt'MId^ 
4th  March  1778,  Morr.  ibid. 
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not  be  considered  as  a  creditor  at  the  date  of  drawings  and 
that  the  acceptance  which  bore  no  date,  could  not  be  consi*- 
dered  as  of  the  same  date  with  the  di'a wing.  ^  But  doubts  have 
been  depressed  by  a  learned  author,  *  whether  this  dedsion 
would  now  be  followed  unless  undetr  pectiliar  circiunstances, 
and  an  opposite  decision  has  been  since  pronounced  respect* 
ing  an  indorsation, '  the  Court  <«  holding  the  presumpition 
<<  to  be,  that  the  indorsation  was  of  the  date  of  the  bilL''  The 
same  presumption,  indeed,  was  followed  in  a  much  earlier  case 
with  regard  to  the  date  of  the  indorsation  of  an  inland  bill,  ^ 
in  a  competition  betwixt  the  indorsee  and  an  arrester,  the 
date  of  tfa^  bill  being  prior  to  the  arrestment,  and  the  Court 
holding  the  indorsation  to  be  of  the  same  date  with  the  bill. 
Nay,  in  a  still  stronger  case,  ^  which  was  likewise  a  competi-« 
tion  between  the  indorsee  of  a  bill  and  an  arrester,  the  Court 
not  only  held  it  to  be  presumable  that  the  indorsation  was 
of  the  satne  date  with  the  bill,  (which  was  prior  to  the  ar-« 
restment,)  but  they  found  that  this  presmnption  could  not 
be  even  elided  by  the  oath  of  party,  that  the  arrestment 
was  first,  in  respect  it  was  not  alleged  that  the  indorsation 
was  gratuitous,  or  that  the  indorsee  knew  of  the  arrestment 
when  he  took  it.  It  may  be  doubted,  whether  such  a  pre- 
sumption, not  being  founded  on  positive  written  evidence^ 
but  merely  on  a  constructive  reference  to  the  date  of  the 
bill,  would  now  be  held  exclusive  of  contrary  proof;  but  it 
would,  at  all  events,  be  allowed  to  operate  in  the  fic^  in- 
stance. When  a  bill  is  drawn  in  one  country  and  accepted 
in  another,  the  distance  betwixt  the  two  countries  will,  of 
course,  form  a  circumstance  ex  facie  of  the  biU,  to  prove  that 
there  must  have  been  an  interval  between  the  draft  and  the 

>  Maim  9.  WaUfl,  Morr.  1006^  106^  118%  1477. 

•  8  BeU's  Comm.  191, 4th  edit. 

•  Thkde  Bttik  v.  Leny,  8  BeU'»  Cues,  14cfa  Mfty  1794, 
«  CqItiI  v.  OgQvie,  Idth  July  1709,  Morr.  1501. 

•  Smith  V.  Home,  5th  Dec.  1712,  Morr.  1502-4. 
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^ceptance.  If  the  precise  date  of  the  acoeptatice  is  tioi 
proved  m  such  a  case,  it  will  probably  be  presumed  to  have 
been  made  within  the  shortest  time,  during  which  the  bill 
might  be  transmitjted  from  the  one  country  to  the  other. 
,  It  has  been  decided  in  England,  ^  that,  when  a  bill  was 
dated  seven  days  after  the  actual  time  of  drawing  it,  and 
made  payable  sixty-five  days  after  date,  and  when  the  payee, 
after  indorsing  it  to  a  third  party,  died  before  the  arrival 
of  the  date  of  drawing  inserted  in  the  bill,  the  bill  was, 
notwithstanding,  transferable,  and  was  effectually  transfer* 
red  by  the  payee  during  the  interval,  so  that  the  indor- 
see had  a  good  action  against  the  drawer.  The  date  is 
not  material  in  any  case,  except  as  regulating  the  term  c^ 
payment ;  and,  in  this  case,  where  the  bill  had  been  post- 
dated with  that  view,  the  Court  held  that  the  term  of  pay<-> 
ment  must  bear  reference  to  the  date  in  the  bill,  being  thus 
as  well  ascertained  as  if  it  had  been  made  seventy-two  days 
after  the  actual  date.  It  follows  from  this  decision,  that  a 
bill  or  note  postdated  would  be  valid,  though  the  drawer  or 
maker  should  die  before  the  arrival  of  the  date  inserted  in 
it  Indeed,  this  power  of  postdating  at  common  law  appears 
to  have  been  recognised  by  the  statutory  restrictions  impo- 
sed on  it,  the  particulars  of  which  have  been  already  ex- 
plained, as  also  by  an  enactment  in  17  Geo.  Ill*  c  SO,  (ap- 

j^  f>r/^        plicable,-  however,  exclusively  to  England,  pf that  indorse-- 
X  y     ments.of  bills,  notes,  checks  or  drafts  for  sums  below  £.5, 
shall  bear  date  at  or  not  <^  before  the  time  of  making  there- 
yy  '       •*  of,  and  not  on  any  dap  subsequent  thereioJ'^ 

^^^/y  —  4.  Place  where  the  bill  or  note  is  made.     It  is  said  5  to 

be  proper  for  the  maker  of  a  bill  or  note  to  write  upon  it 
the  name  of  the  place  where  it  was  made,  and  likewise,  (if 
he  is  not  ^nrell  known,)  to  add  his  own  residence,  that  the 
holder  may  find  him  out  when  necessary.    But  this  is  not 

'  Fumon  v.  North,  13  East.  517. 

'  Vide  Lord  £Ilciiborou|^'i  opinion  in  Pasmort  r.  North,  13  East  590. 

f  Chitt3r,5a 
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indiqieiisable.    The  insertion  of  the  place  of  making  ap^ 
petrs  to  be  required,  in  certain  cases,  in  England,  ^  (but    y^*^d^^y^ 
not  in  Scotland^in  bills  and  notes  for  sums  below  £.5.  The  y'^^i^s-^C^ 
same  thing  is  required >  in  Scotland  as  well  as  England,  in    ^^  Wy  \ 
checks  upon  bankers,  in  order  to  exempt  them  from  the  du-i  ^ 

ties  imposed  upon  bills  or  notes. 

5.  The  sum.  This  must  be  written  distinctly  in  the  body 
of  the  instmm^it.  It  is  usually  expressed  there  m  words ; 
and  it  is  common  and  advisable,  though  not  indispensable,  ' 
to  superscribe  the  sum  also  in  figures.  It  is  said,  ^  that,  if 
there  be  any  discrepancy  between  the  words  and  the  figures, 
the  former  ought  to  be  the  rule,  even  though  the  letter  of 
advice  should  agree  with  the  figures.  ^  But,  on  the  other 
hand,  the  sum  marked  on  the  margin  may  sometimes  ex« 
plain  an  ambiguity  in  the  words  inserted  in  the  body  of  the 
note.  ^  In  drawing  a  check  on  a  banker,  ?  the  sum  is  gene- 
rally subscribed  or  superscribed. 

If  a  person  signs  his  name,  as  maker,  drawer,  accep* 
tor,  or  indorser  to  a  bill  or  note  in  which  the  sum  is  leil 
blank,  he  is  liable  for  whatever  sum  the  holder  chuses  to  fill 
up ;  *  and  if  he  subscribes  a  blank  bill  stamp,  he  will  be  lia- 
ble for  the  highest  sum,  (when  filled  up,)  to  which  the  stamp 
is  af^^icable.  ^    In  the  same  way,  if  any  person  subscribes 

'  17  G«o.  III.  c  aa         •  55  Geo.  III.  c.  184>,  Exemptions,  v.  Bill,  §  i. 

•  Bcswes,  No.  3,  r.  Bflla,  56%  ed.  1813;  Marius,  139. 

•  lUnns,  ibid.  •  Forbes,  42. 

'  Vidt  Elliot**  case,  2  East's  P.  C.  961,  where,  on  an  indictment  for  forging 
%  Bota^  which  promised  to  paj  on  demand  the  sum  of  Fifty  ;  **  L.  fifty,"  how- 
OTv,  hcuig  written  on  the  margin,  the  judges,  on  a  case  reserred,  held  that  the 
««d8*<  L.  fifty"  prored,  beyond  a  doubt,  that  the  word  «ftfty  "inthebody 
of  the  note  had  been  intended  for  fifty  pounds. 

'  Tina  was  decided  in  Russell  v.  Langstafl*,  ants,  75,  with  reference  to  pro- 
naary-aotcs ;  and  in  Usher  v.  Pauncey,  oils,  75,  with  reference  to  bills.  Vide 
afao  Ifaf  opinion  of  Lord  Ellenborough  to  the  same  effect  in  Powell  v.  DufiT, 
oCainpb.  182. 

•  Coffia  9.  Bnmetty  1  H.  Bl.  31S,  where  a  person  who  h«d  signed  his  name 

f2 
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a  bill  or  note,  while  the  sum  is  written  in  such  a  manner,  or 
ftuoh  blanks  are  left,  as  allow  it  to  be  altered  to  a  larger 
sum,  without  giving  the  document  that  suspicious  appear- 
ance which  would  attract  the  notice  of  a  person  who  exer- 
cises ordinary  diligence,  the  subscriber  will  be  liable  to  any 
bona  fide  holder  for  the  increased  sum.  ^     The  principle  of 
this  doctrine,  appears  to  be,  that  the  parties  to  the  bill,  by 
drawing  it  or  subscribing  it  when  in  such  a  state  as  to  en- 
able the  holder  to  alter  the  sum  without  risk  of  detection, 
have  led  third  parties  to  believe,  either  that  the  increased 
sum  was  that  inserted  in  the  document  at  the  time  of  draw- 
ing it,  or  that  ihe  whole  sum  was  inserted  afterwards,  by  vir- 
tue of  an  implied  authority  in  a  blank  left  for  the  purpose. 
With  the  actual  authority  given,  third  parties  hare  nothing 
to  do ;  they  are  concerned  only  with  the  obligation  presumr 
able  ex  facie  of  the  bill,  which  the  debtor  has  sanctioned  by  his 
signature.     In  the  first  of  the  cases  now  cited,  the  Court, 
adopting  this  doctrine,  sustained,  both  against  the  acceptor 
and  indorser  to  the  full  extent,  a  bill  in  which  the  sunt  had 
been  altered  from  "  eighT  to  "  eiffhty-fintr'*  pounds,  there  be- 
ing so  much  room  for  the  alteration,  that  it  was  made  with- 
out giving  the  bill  a  suspicious  apptorance.     In  the  second 
case  cited,  there  being  two  bills,  one  in  which  the  words 
"  four  hundred  and"  had  been  added  before  **  fifty-eight," 
without  appearing  suspicious,  and  the  other,  in  which  an 
alteration  had  likewise  been  niade  in  the  sum,  but  so  as  to 
have  a  very  crowded  appearance,  the  Court  sustained  the 
first  bill  against  the  acceptors  to  the  full  amount,  in  a  ques- 
tion w;ith  an  onerous  holder,  but  found  the  other  bill  good 

to  a  blank  bill  stamp  was  found  liable  for  L.I551,  the  sum  filled  up,  widiout 
any  objection  on  this  ground,  though  another  point  was  the  subject  of  mudi  £s- 
cusdon.  Hie  same  point  is  likewise  said  to  have  occurred  in  Little  and  Co.  v. 
Huir»  2dd  Feb.  1803»  Bell's  Comment.  ▼.  i.  d03»  note  4w 

1  Vkk  Pothier,  c  4i  S  90^101,  who  discusses  this  matter  very  fuUy  ;  abo  Pa- 
gan v.  Wylie,  19th  June  179%  Morr.  1660;  Gnbam  v.  GiHespea  and  Co.> 
Jan«  179^  Morr.  1453. 
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only  for  the  oriffnal  sum,  and  that  merely  by  virtue  cf  what 
they  held  to  be  a  judicial  acknowledgment  to  that  extent. 
They  did  not  therefore  proceed  in  this  last  case  upon  the 
hill,  which,  on  the  contrary,  appears  to  have  been  consider- 
ed as  altogether  vitiated.  Several  other  cases  are  said  to 
have  been  also  determined  at  the  same  time  on  similar 
grounds. 

The  suin  to  be  paid  must  be  precisely  fixed.  Thus,  in  a 
case  already  cited,  ^  a  note  having  been  granted  promising 
to  pay  £.65,  with  interest,  <^  with  all  other  sums  that  may 
<<  be  due  to  him  (the  payee,)  Lord  Ellenborough  held,  that 
^<  the  instrument  was  too  indefinite  to  be  considered  as  a 
^*  promissory-note ;  it  contained  a  promise  to  pay  interest 
*^  for  a  sum  not  specified,  and  no  otherwise  ascertained 
^^  tl)an  by  a  reference  to  the  defendant's  books;  and  that, 
«<  since  the  whole  constituted  one  entire  promise,  it  could 
^<  not  be  divided  into  parts."  His  Lordship,  therefore,  re 
fused  to  sustain  it  as  a  note,  even  for  £.65.  In  an  English 
court  of  equity,  and  in  Scotland,  where  our  Supreme  Court 
decides  both  on  the  principles  of  law  and  of  equity,  the 
bill  would  probably  have  been  sustained  to  the  extent  of 
£.65. 

6.  The  term  of  payment.  There  is  no  reason  to  think 
that  bills  or  notes  must,  in  this  country,  (as  they  did  in 
France  by  a  special  ordinance,) '  contain  a  precise  term  of 
payment.  If  no  term  is  specified,  they  are  considered  in 
England,^  and  would  probably  be  considered  here,  as  pay- 
able on  demand,  as  checks  on  bankers  always  are,  though 
they  do  not  specify  any  term  of  payment.  ^  It  is  advisable, 
however,  to  specify  the  term  of  payment ;  and  this  ought  to 
be  done  in  words,  seeing  they  are  less  subject  to  alteration 

1  Smi^  V,  Kightingale,  2  Stark,  S75. 

•  Vide  Fbtfaier,  No.  32.  •  Chitty,  (SO. 

*  Boehm  v.  Stirling,  7  T.  R.  423.9a 
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thanfigiires.  It  is  said  to  be  sometimes  the  practice^^  wfiea 
a  bill^  payable  a  certain  time  after  date,  is  drawn  id  a  conn* 
try  using  one  style,  and  payable  in  a  country  using  another, 
to  insert  the  date  both  according  to  the  old  and  new  slyle. 
Parties  may  agree  on  any  term  of  payment  they  chnse, 
subject,  however,  to  the  restrictions  already  explained. 
Bills,  whether  foreign  or  inland,  may  be  made  payable  at  a 
certain  specified  date,  or  at  sight,  or  on  demand,  or  a  cer- 
tain time  after  sight,  or  after  date.  Foreign  bills  are  gene- 
rally drawn  payable  at  one  or  more  usances,  (usance  being 
the  term  of  payment  usually  allowed  between  the  two  places 
with  reference  to  which  the  bill  is  drawn,)  but  they  may  be 
also  made  payable  in  any  of  the  forms  above  specified.  Bills 
are  more  frequently  drawn  payable  at  sight  than  on  de- 

« 

mand.  A  foreign  bill  drawn  payable  at  sight  will  be  pay- 
able according  to  the  course  of  exchange  at  the  time  when 
it  is  presented  to  the  drawee,  imless  it  bears  expressly  to  be 
payable  according  to  the  course  of  exchange  at  the  time  of 
making  it  ^ 

The  rules  which  determine  the  time  when  bills  or  notes 
become  due  shall  be  afterwards  considered. 

7.  Place  of  payment  It  is  not  indispensable  to  specify 
the  place  of  payment  in  a  bill  or  note.  Beawes  '  observes, 
that  the  place  of  payment,  as  well  as  the  drawee's  residence^ 
must  be  specified  in  the  superscripticm  or  body  of  a  bilL 
But  the  former  is  not  now  considered  essential.  When 
the  drawer  of  a  bill  or  payee  of  a  note  wishes  that  it  should 
be  paid  in  a  particular  place,  he  ought  to  see  that  this  place 
is  specified  in  the  body  of  the  bill  or  note ;  in  which  case 

1  Kyd  wad  MtoAxu,  91 ;  Cfaitty,  60. 

*  Fodiier,  No.  174.  Tlie  rule,  as  laid  down  by  thii  author,  was  estabUsiied 
in  IVmce  by  a  qiedal  cnadment ;  but  it  appear^  beaidesy  to  be  founded  on  ge- 
neral prindplcai 

*  No.  3;  on  ffiUs  of  Ezdiangc. 
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llie  debtor  will  be  bound  to  pay,  and  he  will  be  bound  tO; 
present  it  for  payment,  at  the  place  specified.  ^  As  to  the 
e&ct  of  a  specification  of  the  place  of  payment  in  a  memo- 
randum annexed  to  the  bill  or  note,  or  annexed  to  the  ac- 
ceptance of  the  bill,  (the  last  of  which  pomts  has  been  the 
subject  of  much  controversy  in  England,)  they  shall  be  af- 
terwards considered* 

8.  Request  to  pay.  A  bill,  (differing  in  this  respect  from 
a  promissory-note,  which  has  been  already  described,)  is  a 
request  by  the  drawer  to  the  drawee  to  make  payment.  It 
is  said,^  that  the  direction  to  pay  the  money  need  not  be  in 
the  body  of  the  bill,  or  even  on  the  same  side  of  the  paper. 
Bat  this  doctrine  appears  to  be  founded  on  a  misapprehen- 
sion of  a  passage  in  Marius,  ^  which  relates  only  to  the  ad- 
in$Sj  or,  as  he  calls  it,  the  direction  to  the  drawee.  In  Scot- 
land, the  direction  to  pay  must  be  in  the  body  of  the  bill, 
because  otherwise  the  subscription  of  drawer  or  acceptor 
would  not  necessarily  refer  to  it ;  and  there  seems  to  be  no 
good  reason  for  holding  that  the  rule  is  different  in  any 
other  country. 

In  inland  bills,  the  request  to  pay  is  absolute,  and  like- 
wise in  foreign  bills,  with  a  single  exception.  This  arises 
from  the  circumstance,  that  foreign  bills  generally  consist  of 
several  parts  or  copies,  (in  all  composing  what  is  called  a 
set,)  in  order  that,  although  one  should  be  lost,  the  bearer 
2&ay  recover  payment  on  the  other.  But  each  part  ought  to 
contain  a  condition,  that  it  is  to  be  payable  only  if  the  other 
parts  should  remain  unpaid.  ^  For,  if  a  person  should  omit 
this  condition  in  the  first  part,  and  insert  it  in  the  second 
only  with  reference  to  the  first,  and  only  in  the  third  with 

■  Viit  Hodge  r.  FUUs,  3  Camp.  46%  and  other  cases,  post 

*  Cfaitty,  6%  and  Aigument  in  Brown,  v.  'Harraden,  4  T.  R.  149. 

*  F^e  44.  «  Bayley,  33-4. 
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rderence  to  the  preceding  two^  (which  is  the  plan  reoom- 
mended  by  several  writers,)  he  might  perhapa  be  obliged  to 
pay  each ;  since  it  would  be  no  defence  against  a  Inma  fide 
holder  of  the  second  that  he  had  paid  the  third,  or  of  the 
first  that  he  had  paid  either  of  the  others.  ^  It  has  been 
said,  ^  however,  that  if  any  of  the  parts  has  been  omitted  in 
the  enumeration  through  an  evident  mistake, — ^fbr  instance, 
if  a  bill  should  run  thus,  ^<  Pay  this  my  first  bill  of  ex- 
^  change,  second  and  Jburth  not  paid,''  the  mistake  will  be 
corrected  by  supplying  the  third  part.  It  has  been  held,  ^ 
that,  although  a  person  who  gets  one  of  the  parts  of  a  bill 
faito  his  hands,  should  recover  payment  from  the  debtor  by 
forging  an  indorsement  from  the  payee  to  himself,  the  real 
payee  is,  notwithstanding,  entitled  to  recover  on  the  other 
part.  But  ^  where  the  acceptor's  bankers,  at  whose  house 
a  bill  was  made  payable,  paid  it  on  a  forged  acceptance, 
the  Court  of  Conunon  Pleas  decided,  that  they  could  not 
recover  back  the  sum  paid,  because  they  had  been  guilly  of 
negligence  in  paying  without  being  certain  of  their  consti* 
tuenf  s  signature,  and  had  thereby  prevented  the  payee  firom 
having  recourse  on  the  other  parties  to  the  bill,  tiU  it  was 
too  late. 

When  a  bill  is  draivn  on  more  than  one  person,  the  words 
<<  conjunctiy  and  severally"  are,  in  general^  coupled  with 
the  request  to  pay,  so  as  to  make  it  certain  that  each  drawee 
shall  be  liable  for  the  full  amount.    But  the  same  obliga- 


prindpU  was  recognbed  ia  an  ^[ipeal  fitim  the  CVm^ 
fidioa  V.  BobertaoDf  3  Dow,  319,  where  the  House  of  Lords  decided*  tha^  if 
two  billsy  (though  relatiiig  to  the  ssme  transaction,)  weie  made  payable  abso- 
lutely, without  teference  to  eadi  other,  and  got  into  the  hands  of  sepsrate  one. 
fous  bolderg,  an  action  was  competent  on  each  against  all  the  several  oWgants. 

*  Bayley,  2/L 

a  Cheap  v.  Hailey  and  Dra^mond,  ^  Can^  18^  cited  3  T.  R.  187* 

^  South  r.  Mercer,  6  Taunt.  76. 
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tion  exists,  though  no  such  words  should  be  used,'  of 
though  the  word  conjunctly  should  be  alone  used,  ^  or 
though  one  of  the  parties  should  accept  only  as  caution- 
er, 3  without  any  address  to  him  whatever,  *  or  even  though 
the  bill  should  be  addressed  to  him  ^  as  security,  jointly 
and  severally,"  ^  it  being  held,  that  the  insertion  of  words 
importing  cautionary  is  meant  only  to  settle  the  question  <^ 
relief  between  the  acceptors,  and  cannot  limit  the  direct 
claim  which  the  holder  of  a  bill  has,  from  the  very  nature 
of  the  document,  against  every  acceptor*  ^  The  word  ^<  cau- 
*^  tioner*'  appears,  in  one  case,  '^  to  have  received  the  same 
effect  between  the  parties  themselves,  in  another  point  of 
view ;  for,  in  that  case,  a  bill  having  been  drawn  upon  and 
accepted  by  one  person  as  principal,  and  by  three  others  as 
cautioners,  the  latter,  on  the  bill  being  indorsed  to  them, 
were  found  entitled  to  recover  its  full  amount  from  the  prin- 
cipal debtor  as  much  as  any  other  holder.  The  rule  now 
mentioned  appears  to  be  equally  applicable  to  the  case  of 
joint  obligants  in  a  promissory-note,  each  of  whom  will  be 

>  In  Gordon  v.  Sutherland,  dOth^  Jan.  1761,  Morr.  14677,  the  addition  of 
theae  words,  ear  potiXaciOf  was  held  to  be  immaterial,  in  respect  that  each  drawee 
was  liable  for  the  full  amount  of  the  biU,  though  audi  words  had  not  been  insert- 
ed. The  same  pcxnt  had  been  decided  in  the  eailier  cases  of  Macmorland  n. 
IMaxwell,  19tfa  Jan.'  1675^  Morr.  14673';  {vide  the  Reports  of  Gosford,  Stair 
and  Dirleton,  the  two  last  of  which  may  be  easily  reconciled  with  the  first,  though 
apparently  different;)  Rutherford  and  Sangster  v.  Donaldson,  18th  Feb.  1708^ 
Morr.  14675,  and  A  v.  B,  10th  Dec  1724^  Morr.  ib.,  where  the  Court  is  said 
to  have  given  the  same  opinion  on  a  question  fipom  Lord  Gowper. 

'  Mackellarv.  Campbell,  7tfa  June  1811,  F.  C.  It  was  decided,  in  a  question 
between  the  holder  and  two  acceptors  of  a  bill,  that  the  word  "  conjunctly"  added 
to  dieir  acceptance  bound  them  as  much  as  the  words  ''conjunctly  and  severally.'* 

'  Gibson  v.  Campbell,  12th  Nov.  1753,  F.  C. ;  Elchies,  v.  BUI,  No.  54. 

*  Macdougal  9.  Foyer,  F.  C  19th  Feb.  1810. 

*  Sharp  V,  Henrey  and  others,  F.  C.  24tb  June  1808. 

*  Vitk  Opinton  of  the  Court  in  Mackellar  v.  Campbell,  $upra,  Note  2. 

'  Hills  V.  Scott  and  Wilson,  17tb  June  174%  Morr.  14675,  Elchies,  v.  Bill, 
No.  26. 
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held  liable  separately  to  the  creditor  for  the  full  amount,  al« 
though  one  of  them  should  subscribe  only  as  cautipner,  which 
will  be  presumed,  (as  in  the  case  of  bills,)  merely  to  regulate 
their  relief  bder  se.    In  one  case  in  England,  where  the  ere* 
ditor  in  the  note  appears  to  have  been  a  party  to  the  cau* 
tionary  engagement,  (though  not  appearing  ex  fade  of  the 
note,)  the  cautioner  was  held  to  be  dbcharged  by  the  credi- 
tor giving  up  his  claim  against  the  principal,  on  payment  of 
a  composition.  ^    In  Scotland,  although  one  of  the  parties 
should  sign  as  cautioner,  the  presumption  will  still  be,  that 
each  b  bound  directly  to  the  creditor;  and  this  presump- 
tion can  only  be  redargued  by  his  own  writ  or  oath.     This 
is  the  more  recent  opinion  of  the  Court     In  an  earlier 
case,  ^  on  the  report  of  Lord  Kilkerran,  they  expressed  an 
opinion,  more  consistent,  perhaps,  with  strict  principle,  viz* 
that  as  cautionary  was  inconsistent  with  the  nature  of  bills, 
the  bill  should  be  held  altogether  null  as  to  the  cautioner. 
But  the  matter  appears  to  be  settled  by  the  decisions  already 
cited. 

As  a  bill  is  a  request  to  a  third  person,  his  address  ought 
to  be  written  upon  it.  According  to  Marius, '  this  address 
is  written,  in  some  cpuntries,  on  the  back  of  the  bill;  but 
the  general  form  in  this  country,  and  that  which  this  author 
recommends,  is  to  write  it  under  the  bill  on  the  left  hand. 
The  want  of  an  address  may  be  supplied  by  acceptance, 
which  is  held  to  imply  that  the  acceptor  is  the  party  for 
whom  the  bill  was  intended.  ^    It  is  said  by  Marius,  ^  that, 

'  Garret  v.  Jull,  Selwyn,  5th  ed.  384w 

*  GiUeipie  v.  But,  Idth  Jan.  1736;  Clerk  Home  and  Elchiea. 

*  P.  44. 

*  Grienon  v.  the  Earl  of  8ulliertand»  Monr.  1447.  The  same  point  has  been 
decided  in  England  in  the  case  of  Gray  v.  Milner,  3  Moorei  90,  where  the  place 
of  payment  merely  was  ipeciiied  in  the  usual  place  of  the  address,  and^the  wotds 
**  accepted  Charles  Mikier/'  were  written  across  the  body  of  the  bill. 

*  Marius  14S-3;  r.  also  Beawes,  No.  195. 
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tf  a  bfll  is  sent  to  the  payee,  or  to  a  friend  of  the  drawer  in 
this  country^  wanting  the  drawee's  address,  but  with  a  let? 
ter  of  advice,  specifying  the  drawee,  it  must  be  presented  to 
hhn,  and  protested,  in  case  of  non-acceptance,  in  order  to 
preserve  recourse  against  the  drawer.     And  the  same  aur 
thor  observes,  that  if  the  intended  drawee  has  a  letter  of 
advice  from  the  drawer,  and  would  have  been  bound  to  ac* 
c^t  the  bill  had  it  been  properly  addressed,  he  may  accept 
without  an  address.     In  such  circiunstances,  he  would  pro- 
bably be  even  liable  to  the  drawer  for  the  loss  arising  through 
his  non-acceptance.       Forbes,  indeed,  expresses  an  opi- 
nion, ^  that  the  drawee,  in  such  a  case,  cannot  safely  accept, 
unless  for  the  honour  of  the  drawer;  but  his  'reasons  for 
this  opinion  do  not  appear  to  be  satisfactory.     It  has  been 
held,  ^  that  when  a  bill  was  addressed  to  A  as  drawee,  or^ 
in  his  absence,  to  B,  and  A  only  accepted,  an  action  was 
good  against  A  upon  his  acceptance,  without  noticing  B. 
On  the  other  hand,  when  a  bill  was  addressed  to  one  per- 
son only,  and  another  person  accepted  along  with  him,  it 
has  been  decided  in  England,  ^  that  there  could  be  no  ac- 
tic»i  against  the  last  of  these  persons  as  acceptor,  it  being 
held  contrary  to  the  custom  of  merchants  that  there  should 
be  a  series  of  acceptors.     But  this  doctrine  appears  to  be 
contrary  to  that  of  MQougall  r.   Foyer,  already  cited,  * 
where  a  person  having  subscribed  a  bill  '^  as  cautioner," 
along  with  two  other  parties,  although  it  had  not  been  ad- 
dressed to  him  at  all,  was  found  liable,  along  with  the  other 
acceptors,  for  its  full  amoimt.    It  may  perhaps  be  question- 
ed^ whether  this  lastdecision  was  consistent  with  the  stamp- 

•  P.  37. 

»  12  Mod.  K.  Anonym,  per  Holt,  C.  J. 

*  Jackson  o.  Hudson,  2  Csmp.  447,  per  Lord  Ellenborougfa ;  vide  also  For- 
bes, 7a 

«  Age  89,  note  4. 
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actsy  seeing  that  the  addition  of  a  new  cdbligant  seems  to 
create  a  different  obligation,  which  requires  a  new  stamp.  ^ 
BiUs  are  sometimes  drawn  payable  as  per  advice,  in  which 
case  the  drawee  cannot  safely  accept  or  pay  till  he  receives 
a  letter  of  advice,  and  finds  that  it  tallies  with  the  direc- 
ticms  in  the  biU.^    In  a  case  of  this  kind  referred  to  by  For- 
bes,^ of  a  bill  which  was  drawn  ^<  as  per  advice,"  a  forth- 
coming being  pursued  against  the  acceptor,  upon  an  arrests 
ment  used  in  his  hands  by  a  creditor  of  the  drawer's  bro- 
ther, (for  whom  the  drawer  had  sworn  that  he  held  the  bill 
in  trust,)  and  the  acceptor  alleging  in  defence,  that  the 
drawer  had  induced  him,  by  false  representations,  and  be- 
fore receiviiig  any  letter  of  advice,  to  accept  the  bill  for  be- 
hoof of  his  brother,  who,  at  that  very  time,  had  failed  and 
fled,  the  Court  ordered  all  parties  to  make  producti^m  of 
any  letter  of  advice  or  any  other  documents  regarding  the 
traQsaction ;  and  appointed  the  drawer  also  to  depone  (as  a 
witness,)  as  to  any  communing  that  took  place  concerning 
the  transaction.     Here  a  proof  was  allowed,  partly  by  pro- 
duction of  writings,  and  partly  by  parole  evidence,  because 
there  was  a  distinct  allegation  of  fraud,  supported  in  part 
by  the  terms  of  the  bill  which  was  drawn  <^  as  per  advice.*' 
On  the  other  hand,  if  the  bill  contains  the  words  *^  without 
*^  farther  advice,"  or  if,  (which  is  now  the  most  frequent  case,) 
it  says  nothing  on  the  subject,  it  is  a  sufScient  authority  in 
itself  to  the  drawee  to  accept  and  pay.     It  has  been  said, 
on  the  authority  of  Scaccia,  ^  that  if  the  drawee  should  pay 
a  bill  drawn  as  per  advice,  etq^ra  protest,  for  the  honour  of 
the  drawer,  before  receiving  the  letter  of  advice^  he  will 

>  Vidt  tfaeoiiiiitoii  expreaeed  by  Bftyley,  J.  in  dark  v.  BladMrtock,  fotL  ;  and 
remarks  on  the  case  of  M<  Ara  v.  WatBon,  potL 

*  CSiittjr,  89;  Mdyne's  Lex  Mercat  part  3^  c  ^  obs.  & 

*  Cowan  V,  Douglas,  14di  Nor.  1701,  Morr.  1460  ;   Forbes  on  Bilb,  dlw 

*  Scaccia,  X,  2  Gloss.  5,  No.  Sda 
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have  a  good  claim  against  the  drawer.  But  the  passage  ci«> 
ted  relates  only  to  the  ordinary  claim  of  a  drawee  who  ao* 
cepts  mgvra  protest ;  whereas  the  case  of  a  bill  drawn  <*  as 
<<  per  advice,''  appears  to  form  an  exception  to  the  common 
rule,  since  the  drawer  thereby  requests  that  the  drawee  may 
not  accept  till  the  letter  of  advice  arrives.  If  he  accepted^ 
in  such  a  case,  either  sigmi  protest,  or  simply,  he  would  do 
so  at  his  own  risk,  seeing  it  would  be  contrary  to  the  draw- 
er's orders. 

9.  Direction  to  place  the  sum  to  account.  This  is  now 
seldom  used  in  bills.  It  is  said,  ^  that  when  the  drawer  is 
to  be  himself  the  debtor,  he  adds  to  the  request  to  pay,  the 
words,  ^*  and  place  it  to  my  account ;''  that  wh^n  the  drawee 
is  his  debtor,  he  uses  the  words^  <^  and  put  it  to  your  ac« 
^^  count ;"  and  that  when  a  third  person  is  debtdr  to  the 
draper,  these  words  are  used,  <<  put  it  to  the  account  of 
«  such  an  one."  But  none  of  these  words  are  necessary  to 
the  validity  of  the  bill.  We  shall  afterwards  have  occasion 
to  consider  imder  what  circumstances  the  draper,  and  un« 
der  what  circumstances  the  acceptor,  (in  settling  accounts 
between  themselvles,)  is  to  be  considered  As  debtor  for  the 
amount  of  the  bilL 

10.  Name  of  the  payee.  No  bill  or  note  is  complete^ 
unless  the  payee  be  pointed  out^  either  by  name  or  by  de- 
scription, as  by  these  words,  *^  pay  to  the  bearer."  Though 
his  name  only,  without  any  designation,  should  be  giveh, 
his  possession  of  the  bill  will  supply  that  deficiency.  ^  It  has 
been  decided,  '  that  a  note  payable  to  one  person  or  to  an- 
other, cannot  be  sued  on  as  a  promissory-note,  in  respect  that 
the  promise  is  conditional,  the  payment  to  either  of  the  par- 
ties being  made  to  depend  on  the  contingency  of  its  not  having 
been  paid  to  the  other.    Such  a  contingency,  as  has  been  al- 

^  Mariua.  S7.  '  Enk.  ^  2,  26. 

'  JQlackenbagen  v.  Blundell,  2  B.  and  A.  417. 
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ready  shewn,  is  inconsistent  with  the  nature  of  bflls  or  not^ 
A  learned  French  author  ^  suggests,  that  if  a  bill,  though 
it  does  not  specify  the  payee,  mentions  value  received  of  a 
particular  <<  person,''  that  person  should  be  presumed  to  be 
the  payee.  The  present  law  of  France,  however,  appears 
to  be  different ;  ^  and  it  is  probably  better  that  parties 
should  suffer  for  then*  negligence  in  granting  or  taking 
such  an  imperfect  document,  than  that  a  conjectural  coBf. 
struction  of  it  should  be  hazarded.  There  does  not  appear 
to  have  been  any  case  on  the  subject  in  this  country  or  in 
England. 

•  A  bill  or  note  leH  blank  in  the  payee's  name  is  not  com- 
plete till  the  blank  is  filled  up,  ^  though  any  person  who  ap- 
pears aliunde  to  be  in  right  of  the  document  may  sue  for  its  »• 
^  mount  After  such  a  bill  or  note  has  been  made  and  issued, 
any  bona  fide  holder  may  fill  up  his  own  name  as  payee.  ^  It 
was  indeed  held,  in  an  action  upon  the  same  bill,  as  in  the 
case  last  cited,  ^  that  such  an  indorsee  could  have  no  claim 
against  the  drawee,  unless  he  proved  that  he  had  authority" 
from  the  drawer  to  fill  up  his  name  as  payee.  But  the  drawee 
had  not  accepted,  and  the  action  against  him  was,  therefiKre» 
founded  entirely  on  the  ground  that  the  drawer  had. authori- 
sed him  to  accept  The  evidence  of  this  was  a  letter  written 
by  the  drawee^  (but  without  an  address  when  produced,) 

.  >  Pothier,  Na  81. 

*  Atfdeasns  dm  L«ttres  de  Chtiige,  No.  89. 

'  Rex  r.  Randall,  Bayley,  3lj  note  65,  ^ere  a  penon  having  been  eonyict- 
ed  of  forging  a  bill  of  exchange,  payable  to  ,  the  twelve 

Judges,  on  the  ground  stated  in  the  text,  recommended  an  application  fbr  par- 
don. 

*  Cruchley  v.  GUrenee^  2  li.  and  &  9a  In  an  action  by  such  an  iBdotver 
against  the  dnwer,  it  was  held,  that  « the  isniing  the  bill  in  blank  widiout  tiw 
<<  name  of  the  pi^ree,  was  an  authority  to  a  htmafiJk  holder  to  insert  the  name.** 
Pv  Bayley,  J,    Die  opinioos  given  by  the  otfier  Judges  are  to  the  leme  cQ«c^ 

*  Cnichley  v  Mann,  1  Marsh,  31 ;  5  Taunt.  620. 
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after  refhsing  to  accept,  wherein  he  mentioned,  that  he  had 
seen  the  drawer  about  a  bill,  not  described  in  the  letter  as 
that  in  question,  though  bearing  to  be  one  for  the  same 
sum,  and  was  now  ready,  in  consequence  of  his  explana-* 
tion,  to  accept  it     The  Court  (of  Common  Pleas,)  ther^ 
fore,  held  it  necessary  for  the  plaintiff  to  prove  that  he  had 
authority  to  insert  his  own  name  in  the  bill  in  question  as 
payee,  for  this  reason  niier  aUOy  that  the  drawee  would 
otherwise  have  no  claim  against  the  drawer,  who  might  say, 
<<  that  this  was  not  the  mstmment  which  he  delivered  to  the 
*^  person  from  whom  the  plaintiff  received  it,"  and  to  which 
alone  the  communing  mentioned  in  the  letter  had  referred. 
The  plaintiff  afterwards  brought  what  was  held  sufficient 
proof  of  his  authority.  ^     But  the  point,   in  this  case, 
was,  whether  this  letter  binding  the  drawee  to  accept  ac- 
tually referred  to  the  bill  in  question ;  if  it  did  not,  he  was 
under  no  obligation  to  accept  the  bill.     But  he  might,  not- 
withstanding, have  been  authorised  and  entitled  to  accept  it 
if  it  had  been  presented  to  turn  without  any  information  ex- 
cept the  drawer's  signature,  (though  with  the  payee's  name 
filled  up  ex  postjhcto  by  the  holder,)  because  he  might  then 
have  held,  that  the  drawer's  signature  was  a  mandate  to  ac- 
cept the  bill  as  he  had  drawn  it,  payable  to  any  person 
whose  name  the  holder  might  choose  to  insert     It  would 
appear  that  the  drawer,  by  signing  a  bill  blank  in  the  payee's 
name,  creates  a  presumption,  as  he  would  do  by  indorsing 
it  blank,  that  any  person  who  fills  up  the  blank  with  his  own 
nam^Moes  so  by  his  implied  authority.   Indeed,  it  has  been 
already  shewn,  *  that  a  person,  by  subscribing  a  blank  bill 
stamp,  becomes  liable  for  any  obligation,  (conformable  with 
the  amount  of  the  stamp,)  which  is  afterwards  filled  up 
in  it.     A  proof,  indeed,  of  fraud  in  filling  up  the  payee's 

• 

■  Smths  case,  5  Taunt.  529.  '  Ante,  77. 
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name  l^ould  be  relevant.  ^  But,  1«^  This  could  be  pleaded 
only  against  the  party  guilty  of  it,  not  against  his  onerous  in- 
dorsee ;  and,  2cffjf,  Even  in  a  question  with  the  person  who 
filled  up  the  name  of  the  payee^  it  must  be  presumed,  unless 
the  cbntrary  be  proved,  that  he  was  authorised  to  fill  it  up. 
It  is  said,  ^  that,  in  England,  if  a  payee's  name  be  wrong 
spelled,  parole  evidence  will  be  received  to  shew  who  was  in** 
tended ;  and  reference  is  made  to  a  case,  where  such  evi- 
dence was  admitted,  to  prove  that  <*  Elizabeth  Willison," 
the  name  inserted  as  payee,  meant  *^  Elizabeth  fVUlis.^ 
Such  a  proof  might  be  admitted  here  also,  in  an  ordinary 
action ;  but  die  bill  or  note  could  .not  be  the  ground  of 
summary  diligence  at  the  instance  of  the  intended  payee,  or 
of  any  person  to  whom  she  might  indorse  it  by  her  proper 
name.  In  a  case,  ^  where  a  person  called  Henry  Davis  was 
payee,  and  another  person  of  the  same  name  indorsed  the 
bill  for  value  to  the  plaintiff^  the  Court  of  King^s  Bench 
held  it  competent  to  prove  this  fraud  even  against  the  plain-' 
tiff;  their  opinion  being,  that  the  indorser  had  committed  a 
forgery,  and  that  the  plaintiff  could  not  derive  a  title  through 
forgery.  Such  a  bill,  being  unexceptionable  ex  faciei  would 
afford  a  good  warrant  in  Scotland  to  a  bona  fide  holder  for 
summary  diligence.  But  the  &cts  now  stated  would  be 
sufficient  to  suspend  the  diligence^  there  being  the  same 
want  of  title  in  the  indorser,  on  whose  right  that  of  the 
holder  depends,  as  if  he  had  impetrated  a  bill  to  himself  by 
force.  Where  both  father  and  son  have  the  same  name^  a 
bill  or  note  taken  payable  in  that  name  will  be  preMuned, 
unless  the  contrary  appear,  to  be  meant  for  the  father.  ^  It 

>  Ftt2e  Andrew  t7.  Buick  and  Co.,  1  Shaw,  78w 

•  chitty,  ea 

*  Mead  v.  Young,  4w   T.  R.  28. ;  Aahunt,  Buller,  and  GnMe^  J.  o.  Lord 
Kenyon,  C  J. 

*  In  Sweeting  v.  Fowler  and  another,  ]  Stark.  106,   Henry  Sweeting,  (h* 
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is  sufficient  that  the  bill  ot  note  affords  meatis  for  ascertain* 
ing  who  was  intended  as  payee,  though  the  description  gi* 
ven  of  him  be  not  quite  accurate.  ^ 

A  hill  or  note  may  be  made  payable  to  the  bearer^  ^  audi 
in  that  case,  it  is  tnmsferable  by  delivery.  If  it  be  mlule 
payable  to  **  ship  Fortune,  or  bearer/'  or  if  any  other  name 
plainlj^fictitious  be  prefixed,  ^  the  bill  or  note  will  be  con- 
sidered  as  payable  to  the  bearer,  and  the  fictitious  name 
will  go  for  nothing.  The  same  consequence  would  seem  to 
follow,  even  if  a  bill  or  note  were  made  payable  to  a  real 
person  or  bearer ;  because,  in  that  case,  it  must  be  pay- 
able to  the  bearer  at  all  events,  seeing  that  the  permm  named 
will  be  the  bearer,  if  he  exacts  payment.  In  France,  bills 
payable  to  bearer,  though  at  one  time  allowed,  ^  are  now 
prohibited.  ^  In  Scotland,  it  was  at  one  time  decided^  ^  that 
a  bill  payable  to  the  bearer  was  not  obligatory.  But  it 
has  been  already  shewn,  diat  the  act  1696^  against  blank 
writs,  under  which  this  judgment  was  pronounced,  is  held 
now  to  be  inapplicable  to  bills. 

Mm,  having  sued  upon  a  note  made  payable  generally  to  *'  Henry  Sweeting** 
Bayley,  J.  held,  that  ^be/aih$r,  whose  name  alao  was  «  Henry  Sweeting/*  must 
be  presumed  to  be  meant.  But  it  bcsng  proved  that  the  ton  held  the  bill,  and 
had  given  inetnictiona  to  bring  the  action,  these  facts  were  accounted  sufficient 
to  obviate  tfie  presumption.  As  the  bill  itself  afforded  no  evidence  that  there 
was  sudi  a  person  as  the  fy&er,  the  son,  being  creditor  ex  facie  of  it,  would,  in 
Scotland,  have  been  entitled  to  summary  diligence ;  and  if  a  suspension  had  been 
brought  on  the  ground  that  the  father  waft  meUnt,  the  facts  now  stated  would 
probably  have  been  held  sufficient  to  prove  the  contrary. 

'  In  Rex  V.  Box,  6  Taunt.  325^  a  person  being  convicted  of  forging  a  note 
payableio  two  la£es,  described  therein  ba  stewardesses  of  a  certain  society ;  and  it 
being  stated,  in  arrast  of  judgment,  that  they  had  no  legal  right  to  that  character, 
the  twelve  Judges,  notwithstanding,  held  that  this  was  a  promissory-note,  and 
that  consequently  the  conviction  was  good,  seeing  that  the  payees  were  generally 
known  by  tfie  description  therein  given  to  them. 

'  Grant  V.  Vaughan,  3  Burr.  1510.  *  Ibid. 

*  Pothier,  No.  224w  »  IHurdessu!;,  No.  89,  p.  8^ 

*  Walkinahaw's  Exec.  r.  Campbell,  p.  60,  note  3. 
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It  was  long  disputed  in  England,  whether  the  onerous  iii-- 
dorsee  of  a  bill  drawn  payable  to  a  fictitious  person  ^  or  or* 
^^  der/'  and  indorsed  in  name  of  this  fictitious  person  by  the 
party  so  drawing  it,  was  entitled  to  recover  upon  it  as  a  va- 
lid bill.  It  was  not  held  that  the  indorsement  could  be  ef- 
fectual as  such,  because  it  was  a  forgery ;  there  being  no 
such  party  as  the  pretended  indorser.  But  it  was  said,  thai, 
in  an  action  against  the  parties  privy  to  the  fraud,  an  one- 
rous indorsee  was  entitled  to  sue  on  the  bill  as  payable  ^*  to 
^*  the  bearer.''  This  was  decided  in  a  question  with  the  ac- 
ceptor, in  four  different  cases ;  ^  and  the  same  decision  was 
given  in  an  action  against  the  drawer,  ^  on  the  ground^  that, 
by  signing  a  blank  bill  stamp,  he  had  empowered  the  hold- 
ers to  fill  it  up  in  what  manner  they  pleased ;  and  had  thus 
given  currency  to  the  bill  in  question,  which  was  filled 
up  in  the  manner  now  stated.  The  case  was  afi;erwards 
brought  deliberately  under  review  of  the  House  of  Lords  by 
a  writ '  ci  error,  ^  when  their  Lordships,  after  taking  the 
opinions  of  the  twelve  Judges,  decided,  in  an  action  by  an 
onerous  indorsee  against  the  acceptor,  (he  being  privy  to  the 
fraud  at  the  time  of  his  acceptance,)  that  the  bill  was  to  be 
construed  as  payable  "  to  the  bearer.*'    The  same  principle 

>  Vere  v.  Lewis,  3  T.  R.  1821 ;  Stone  v.  Freeland,  1  H.  HI.  316,  note.  In 
this  last  case,  however,  though  Lord  Mansfield  expressed  an  opinion  to  the  efiect 
now  mei^tioned,  the  decision  proceeded  on  a  promise  of  payment  by  the  delbn* 
dtfnt.  Tatlock  v,  Harris,  3  T.  R.  182;  Minet  v.  Gibson,  3  T.  B.  4B1.  In 
these  two  cases,  the  acceptors  were  held  liable  under  the  count  for  money  had 
and  recdyed,  as  they  were  considered  to  have  received  the  amount  of  the  bill  for 
behoof  of  any  party  who  might  become  the  holder.  In  the  case  of  Vere  r.  Iiewis, 
the  majority  of  the  Court  likewise  held,  that  the  plaintiff  might  recover  as  oo  a 
'*  bill  payable  to  bearer." 

*  Collis  V.  Emmett,  I  H.  Bl.  313. 

*  Gibson  i7.  Minet,  1  H.  BI.  569.  Lord  Chancellor  Thurlow  against  the 
judgment;  Lords  Loughborough,  Bathurst,  and  Kenyon,  for  it ;  £yre,  C  B«  and 
Heath,  J.  gave  their  opinions  against  the  judgment  of  the  Court  bdowt  which 

affirmed. 
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vras  followed  by  the  House  of  Lords  in  another  case,  ^  (which 
was  likewise  an  action  brought  against  the  acceptor  of  such 
a  bill,)  upon  similar  grounds  to  those  now  stated.  It  would 
appear,  however,  from  a  subsequent  case,  ^  that  Lord  Ellen- 
borough'S  opinion  was  not  very  favourable  to  the  judgment 
of  the  House  of  Lords.  In  that  case,  which  was  an  acti<Hi 
by  the  onerous  indorsee  against  the  acceptor  of  a  bill  made 
payable  to  a  person  described  as  fictitious,  "  or  his  order," 
but  without  stating  that  the  defendant  knew  tliis  circum- 
stance at  the  time  of  accepting,  Lord  Ellenborough  non-suit- 
ed the  plaintiff,  holding  that  the  bill  could  not  be  construed 
as  payable  to  the  bearer,  and  that  the  plaintiff  could  not 
claim  under  the  order  of  the  alleged  payee,  seeing  there  was 
no  such  person.  ^  A  rule  nisi  for  a  new  trial  was  refused,  be- 
cause no  evidence  had  been  offered  to  shew,  that  the  accept 
tor  knew,  at  the  time  of  his  acceptance,  that  the  payee  was 
fictitious.  Lord  Ellenborough  stated,*that,  if  there  had  been 
sudi  proof,  he  would  have  directed  for  the  plaintiff,  under 
the  authority  of  the  previous  cases,  by  which,  he  said,  that 
he  conceived  himself  bound, ''  though  by  no  means  disposed 
^*  to  give  them  any'  extension/' 

In  Scotland,  it  is  very  doubtful,  whether  even  an  onerous 
indorsee  would  be  entitled;  under  any  circumstances,  to 
claim  upon  such  a  bilL  It  does  not  appear  to  have  been 
held  in  England,  that  an  indorsee  could  claim  upon  it  un- 
der all  circumstances,  and  against  all  the  parties,  as  on  a 
Inll  payable  to  the  bearer.  This  was  only  a  construction 
adopted  against  the  acceptor  or  drawer,  when  they  were 

^  OilMon  and  Johnson  v.  Hunter,  2  H.  Bl.  187. 

'  Bennett  v.  Famell,  1  Canipb.  130,  and  Addenda,  p.  180,  No.  9. 

*  Reference  was  made,  in  the  argument  for  the  defendant,  to  another  case, 
Weare  v.  Taylor,  1805,  wherein  Lord  Ellenborough  b  said  to  have  exji^wcd  a 
simiUr  opinion,  and  to  have  also  stated  that  the  previous  cases  had  been  very  much 
doubted. 

g2 
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• 

snpposcd  to  be  implicated  in  the  frauds  in  order  to  secure 

redress  againti  them  for  the  onerous  holder  whom  they  had 

deceived.     Lord  Ellenborough,  in  the  case  last  dted^  con- 

siders  the  previous  decisions  as  limited  to  that  special  case ; 

iand  accordingly  he  held  that,  except  in  such  a  case,  a 

bill,  payable  to  a  fictitious  person  or  order,  could  afii»rd  no 

ground  of  action  to  an  indorsee,  since  there  was  no  payee 

who  could  validly  indorse  it  to  him.     But  this  objection,  a$ 

it  amounts  to  a  want  of  title  in  the  indorsee,  is  equally  ap* 

plicable  in  all  cases,  whether  the  acceptor  or  drawer  has 

been  privy  to  the  fraud  or  not,  it  being  impossible  that  dieir 

fraud,  though  it  may  subject  them  in  damages  to  the  party 

injured  by  it,  should  give  that  party  a  title  which  he  has 

not  by  the  proper  meaning  of  the  bill.    The  same  objection 

applies  against  construing  the  words,  <<  payable  to  a  certain 

"  (fictitious)  person  or  order,"  as  <* payiMe  to  bearer;"  for, 

if  this  is  the  proper  construction,  it  must  give  the  holder  a 

claim  as  *<  bearer"  against  every  previous  party  to  the  bill, 

which  it  is  not  alleged  that  it  does.    In  Scotland,  it  wodd 

entitle  the  holder,  as  *<  bearer"  of  the  bill,  to  use  summary 

diligence  against  aU  the  pardes  to  it.    The  evident  danger 

of  allowing  this,  upon  such  a  forced  construotiony  aJflbrds 

strong  ground  for  holding  that  it  cannot  be  the  true  cokh 

structton.    The  fraud  of  the  acceptor  or  drawer  may  give 

the  indorsee  a  claim  of  indemnity  against  them,  (as  has  been 

found  in  England,  ^  in  a  question  between  the  indorsee  of 

such  a  bill  and  the  indorser,)  and  in  such  a  claim  the  bill 

will  form  an  important  article  of  evidence.    But  the  indoi>- 

see  would  not  probably  be  held  in  Scotland  to  have  a  good 

title  vnder  the  biUf  except  against  the  indorser,  as  drawer  of 

a  new  bill.  ^    The  question,  however,  has  not  yet  occurred 

in  Scotland. 

>  Exp&rte  Otfk  3. ;  Bro.  Fitfl.  Cas.  238 ;  Ex  parte  Allen  Cooke's  Bank 
L«w,  I93»  Sell  ediL  «  Vide  Note  1. 


PAYABLE  TO  OKDE^.  XOl 

It  has  been  doubted  ^  whether  the  signing  or  indorsing  a 
bill  or  note  in  name  of  a  fictitious  person  would  amount  to 
forgerjf  though  the  English  Judges  have  decided  that  it 
does.^ 

A  bill  may  be  taken  payable  to  the  drawer  himself,  ^  as 
well  as  to  a  third  party.  It  may  also  be  taken  payable  to 
one  person  fox  behoof  of  another.  ^ 

11«  Payable  to  order.  A  bill  or  note,  unless  when  made 
payable  to  the  bearer,  is  generally  taken  to  the  payee, 
'<  or  order."  In  Scotland,  it  has  been  long  settled,  ^  that 
the  words  *^  or  order"  are  not  necessary,  and  that  a 
hill  or  note  may  be  effectually  indorsed  without  them,  by 
the  payee.  In  England,  it  has  been  held  that  the  indor- 
sation of  a  bill  or  note  wanting  these  words  does  not  give 
the  indorsee  a  ffood  claim  against  any  of  the  previous  par- 
ties to  the  document,  excepting  his  own  immediate  indor- 
ser.  ^  But  such  a  document  has  been  decided  to  be  a  good 
bill  or  note  in  the  hands  of  the  original  payee,  seeing  he  has 
a  claim  upon  it  independently  of  the  right  of  indorsing  it.  '^ 
A  bill  or  note  payable  to  <<  the  order  of"  a  certain  person. 


I  Hobs  mi  Crimes,  toL  i.  p  ld& 

•  Bex  9.  Toft,  1  Leach,  C.  L.  172. 

*PflrHol^  C  J.  in  Butler  o.  Crippo,  1  Sdk.  laa -^-^^  o.  Onmston,  10  Mod. 
19a  la  ttie  CMe,  it  w  decided,  thet  a  pwon  wi»  himielf  etitledto  imintein 
irtiep  aa  alall  dmvn  payaUe  to  '*  hta  own  order,**  it  being  held  thet  tbcfewae 
DO  ^SeuBiem  between  a  man  hating  Uie  power  to  dispow  of  moniBy,  and  having 
the  msoej  to  himaelfl 
'BvsBev.  Cramlington,  Cartfa.5.  InSnutho.  Kendal,6T.  R.  18S»apzomis- 
aoMained,  wfaiefa  liadbecn  taken  payable  to  one  perMm,  in  tnitt  ftr 
In  Maicfaington  «.  Venion,  1  Boe.  and  Pull.  101,  note  c,  action 
at  tiw  inetanoe  of  the  bolder  of  a  bQl  againit  the  dnwer's  assignees, 
by  nrtoe  of  a  promue  which  they  had  made  to  the  drawer  to  accept  the  faUl,  on 
the  j^oond  tiiat  he  had  a  right  to  enforce  this  promise^  peeing  tliat  it  was  made 
ferfaMbchooC 

•  Cricfaton  0.  Gibson,  Jan.  1726,  Morr.  1446. 
MSsJk.  133,  per  Holt,  C.  J. 

•  BufcbcU  9.  Siocock,  Lord  Raym.  1545;  Smith  v.  Kendall,  6  T.  R.  12a 
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has  been  held  ^  to  give  him  a  good  right  to  sue  upon  it,  as 
well  as  to  indorse  it. 

12.  *'  For  value  received."  Though  bills  or  notes  gcn^ 
rally  bear  to  b^  granted  "  for  value  received,"  it  is  now  set- 
tled that  these  words  are  not  necessary,  either  in  granting 
or  indorsing  them.  ^  In  England,  the  sanie  rule  is  establish- 
ed, ^  although  it  is  advisable  there  to  insert  the  words  '^  va^ 
<(  lue  received"  in  inland  bills  or  notes,  as  this  is  necessary, 
by  statute,  to  enable  the  holder  of  them  to  recover  damages 
from  the  drawer  or  acceptor,  in  case  of  non-acceptance  or 
non-^payment  ^  It  has  been  held  in  England,  that  the  words 
^^  value  received,"  in  a  bill  made  payable  to  a  third  party, 
naturally  imply  that  the  payee  has  given  value  to  the 
drawer,  ^  and  that,  in  a  bill  made  payable  to  the  drawer 
himself,  they  imply  that  he  has  previously  given  value  to  the 
drawee.  ^ 

In  Scotland,  where  the  insertion  of  these  words  is  not  ne- 
cessary, the  holder  of  a  bill  or  note,  whether  he  is  payee  or 
i   indorsee,  is  generally  presumed  to  have  given  value,  unless 

I*...!;.  Onniston,  10  Mod.  186;  Modrev.  Paine, Hardw.  Cu.  288;  Fre- 
derick V.  Cotton,  2  Show,  8 ;  Fisher  v.  Pomfret,  12  Mod.  125,  Cortbew,  403; 
Smith  V.  Madure,  5  East.  4*76. 

."  Scott  v.  Laing,  1 9th  March  1707,  Morr.  1535;  Swinton  v.  TThom's  Be- 
preaentatiTes,  20th  Jan.  1709,  Moit.  1536;  Kort.  Brown,  22d  July  1715, 
Moir.  1589;  Maodowal  v.  Duke  of  Douglas,  June  1731,  Moit.  1541 ;  Foihes 
on  BiUsy  49,  and  two  casea  (Uickicson  v.  Graham^  and  Faixfaaim  t*.  Goodair,) 
therein  dted.  The  same  thing  was  held  with  regard  to  indorsation,  in  the  case 
of  Audnnleck  v.  Millar,  15tb  Feb.  1715,  Morr.  1537,  where  an  indonaUon 
without  the  wofda  **  Talue  received,**  was  preferred  to  a  back-JKmd  granted  by 
tbe  drawer  and  payee  to  the  acceptor. 

*  Vide  argument  in  Shower,  462,  Madeod  v.  Snee,  2  Loird  Baym.  1545 ; 
per  Lord  Ellenborough  in  Grant  v.  Da  Coeta,  3  M.  and  S.  351 ;  White  a.  l«d- 
wich,  cited  in  a  note  to  Bajley,  34. 

«  radeOand  10  W.  HI,  c.  17,  as  amended  by  3  and  4  Ann.  c,9»§^5,6. 

*  Grant  v.  Da  Costa,  note  3»  supra* 

*  Highmore  v.  Primrose,^  M.  and  S,  65. 
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the  -contrary  is  proved  by  his  writ  or  oath.  This  was  de- 
cided with  regard  to  a  bill  made  payable  to  a  third  party 
in  the  case  of  Scott  v.  Laing,  *  where,  although  it  was 
pleaded  that  the  payee  must  have  been  meant  as  trustee 
for  the  drawer,  seeing  no  value  was  expressed,  the  Court 
found,  that  he  must  be  presumed  to  have  given  value  at  the 
time,  unless  the  contrary  was  instructed  by  his  writ  or  oath. 
In  an  earlier  case,  ^  where  the  acceptor  of  a  bill  offered  to 
prove,  by  the  oath  of  tlie  payee,  (the  charger,)  that  he  had 
obtained  it  for  the  price  of  a  ship  sold  by  him,  but  of  which 
the  acceptor  had  been  prevented  from  getting  possession  by 
previous  burdens,  the  Court,  proceeding  on  the  special 
ground  that  the  bill  was  still  in  the  payee's  hands,  admitted 
his  oath  as  to  the  consideration ;  and  that  being  admitted, 
they  allowed  a  proof  jwoz^^  dejure,  that  the  acceptor  was  de- 
barred from  possession  of  the  ship.  But  this  latitude,  even 
in  a  question  with  the  payee,  is  censured  by  the  reporter, 
Lord  Fountainhall.  In  a  case  somewhat  similar,  ^  where 
the  acceptor  of  a  bill  offered  to  prove,  1st,  By  the  payee's 
oath,  that  it  was  given  for  the  price  of  goods ;  and,  2<%,  By 
witnesses,  that  the  goods  were  not  adequate  to  its  amount, 
the  Court  rejected  all  proof  excepting  the  payee's  writ  or 
oath.  In  another  ca«e,  *  it  was  allowed  to  be  proved  by 
witnesses  against  the  payee  of  a  salt  bill,  that  he  had,  con-, 
trary  to  agreement  with  the  acceptor  at  granting  this  bill, 
indorsed  away  a  money  bill,  which  the  latter  had  been 
obliged  to  pay.  But  the  debtor's  chief  argument  was,  that 
a  salt  bill  was  not  entitled  to  this  privilege  of  a  money  bill, 
by  which  the  presumption  of  value  could  be  redargued  only 
by  the  holder's  writ  or  oath ;  and  thus  the  decision  is  rather 
favourable  to  this  principle,  as  applicable  to  the  case  of  a 

'  P.  102,  Note  2.         «  Plumber  v.  Houston,  13th  Feb.  1706,  Morr.  14.98. 
'  Jeffrey  V,  Robertson,  2d  Jan.  1712,  Morr.  12337. 
•  Aitmtbnot  t^.  Pyper,  17th  June  llH,^Mon.  1505. 
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proper  bill.     The,  presumption  o(  value  was  enforced  in  an- 
other case,  ^  of  Swintcm  v.  Thorn's  Representatives,  although 
the  bin  ordered  the  drawee  to  detiver — ^not  pay,  to  the  payee 
alone^  not  to  bis  crdtr^  and  likewise  desired  the  drawee  to 
<*  take  hiis  receipt;"  from  all  which  circumstances  it  was  ar- 
gued, (though  unsuccessfully,)  that  he  must  be  liable  in  re* 
petition  to  the  drawer's  representatives,  having  got  the  mo- 
ney merely  as  the  drawer's  trustee.     In  the  case  of  Ker  v. 
Brown,  >  a  similar  rule  was  enforced  in  favour  of  the  payee 
of  a  billy  granted  without  the  words  '^  for  value  received," 
by  assoilzieing  him  from  an  action  of  repetition  at  the  draw- 
er's instance,  on  the  ground  that  he  must  have  given  value 
fi>r  the  bill  at  its  date,  although  it  waa  maintained  that  this 
bill  must  be  presumed  to  have  been  granted  in  satisfaction  of 
the  duty  under  a  subtack,  let  by  the  payee  to  the  drawer,  of 
the  same  date  with  the  bill,  but  which  duty  had  not,  (any 
part  of  iti)faUen  due  ai  that  date.  ^    The  contrary  presump- 
tion was  held  to  cerate,  ^  in  the  case  of  a  precept  fbr  deli- 
very of  grain,  it  being  decided  tliat  the  person  in  whose  fa- 
vour it  was  granted,  and  who  had  likewise  given  a  receipt 
on  delivery  of  the  grain,  became  thereby  liable  for  the  price 
to  an  arresting  creditor  of  the  granter  of  the  precept,  sixteen 
years  afler  its  date,  unless  be  could  prove  payment  by  the 
granter's  oath,  although  he  maintained  the  legal  presump- 
tion to  b^  that  he  had  given  value  for  the  precept  at  its 
date.    But  the  rejection  of  this  presumption  iu  such  a  case, 
only  illustrates  the  rule  already  laid  down,  that  no  docu- 
ments except  those  which  relate  to  money  are  entitled  to  the 
privileges  of  bills.    It  was,  indeed,  found,  ^  in  the  case  of  a 

«  Note  2,  p.  102.  •  Ibid. 

'  For  thege  three  cues,  vide  p.  102.  "Hie  doctrine  now  ttited  U  alao  impfied 
il  Halflrarton  and  Ker  v.  Lord  Mttch^  10th  Feb.  1725;  Brown*e  Sappl. 
to  Moir.  156w 

*  Mercfaiaton  v.  Robertson,  9th  Feb.  1672,  Morr.  1534. 

•  UAy  CastlebUI  v.  Watson,  I7th  July  1760,  Morr.  1475. 
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document  which  could  not  properly  be  considered  as  a  bill 
of  exchange,  viz.  a  debenture  firom  the  Treasury,  that  a  per- 
son who  had  received  one  payable  to  himself  or  order, 
though  really  in  trust  for  another,  might  transfer  it  effec- 
tually by  indorsation  to  a  third  party,  so  as  to  entitle  that 
par^  to  get  payment,  without  being  liable  in  repetition  to 
the  constituents  of  the  original  payee.  But  this  doctrine 
was  founded  on  the  special  custom  with  regard  to  such  de^ 
bentures,  as  well  as  on  a  clause  in  gremio  of  the  document 
in  question,  making  it  payable  to  order.  The  doctrine  al« 
ready  stated  is,  therefore,  proper  to  bills  or  notes.  In  an- 
other case^  likewise  already  referred  to,  ^  it  was  established, 
that  indorsation  likewise,  though  not  bearing  to  be  *^  for  va^ 
<^  lue,''  presumes  value  given  by  the  indorsee,  it  being  de- 
cided, in  that  case,  that  the  indorsee  had  a  good  claim 
against  the  acceptor,  in  opposition  to  a  back-bond,  which 
the  latter  had  got  from  the  drawer,  on  the  presumption  that 
he  had  paid  value,  unless  there  were  <<  contrary  probation,'' 
which  probation  must  be  meant  to  refer  to  his  writ  or 
oath. 

But  this  doctrine,  whether  relating  to  the  payee  or  indor- 
see of  bills  or  notes,  is  not  to  be  taken  without  limitations* 
For  instance,  in  the  case  of  a  perscm  indebted  to  another  in 
two  liquid  bonds,  (for  £.100  and  £.258,  10s.,)  who  drew  a 
bill  on  a  third  party  in  favour  of  his  creditor,  but  without 
using  the  words  <*  for  value  received,''  the  Court,  in  an  ac- 
tion by  the  creditor  for  payment  of  the  bonds,  decided  that 
the  bill  which  the  debtor  had  given  to  them  must  be  impu- 
ted in  part  payment  of  them,  unless  he  proved  by  the 
debtor's  oath,  ^<  that  the  bill  was  graqted  for  another  cause.'' 
It  was  admitted  in  argument,  that  value  must  be  presumed 
to  have  been  instantly  paid  for  the  bill,  either  if  it  had  borne 
the  words  "  for  value  received,"  or,  even  without  these 

'  Auchinleck  r.  Millar,  p.  102,  note  2. 
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words,  if  there  had  been  no  transaction  except  this  bill  be- 
tween the  parties.  But,  when  there  were  bonds  due  by  the 
drawer  of  the  bill  to  the  creditor,  it  was  maintained  that  the 
presumption  of  present  value  ceased,  seeing  the  words  <*  for 
*^  value  received"  were  not  inserted.  This,  it  will  be  ob<- 
served,  was  a  question  between  the  drawer  and  the  original 
payee.  The  same  plea  coidd  not  have  been  stated  against 
an  indorsee.  ^  -But,  farther,  in  a  case  where  a  merchant  in 
this  country  drew  and  indorsed  bills  payable  to  hiscorrespcm- 
dent  abroad,  "  for  value  in  account,"  the  Court  decided,  ^ 
in  a  question  between  the  drawer  of  these  bills  and  a  credi- 
tor of  the  payee  attaching  them,  that  the  former  was  pre- 
ferable with  regard  to  themj  except  in  so  far  as  it  was  proved 
that  the  payee  stood  creditor  to  the  drawer  or  indorser,  ei- 
ther by  the  pajrment  or  acceptance  of  counter^bilk.  This 
question  occurred  with  a  personal  creditor,  who  might  pro- 
bably  be  held  subject  to  the  same  exceptions  with,  the  ari- 
ginal  payee.  But  the  argument  against  him  was,  that  the 
words  ^^  value  in  account,"  by  shewing  that  the  payee  was 
accountable  for  them  to  the  drawer,  rendered  the  latter  stiU 
prcprietor  of  them ;  and  this  limitation,  if  well  founded,  must 
have  followed  them  even  into  the  hands  of  an  onerous  in- 
dorsee. It  seems  farther  to  be  implied  in  the  words  of  the 
judgment,  that  the  bills  in  question  were  as  effectually  ac- 
counted for  by  the  acceptance  of  counter-dra£bs  from  the 

>  In  the  report  of  Aucfainleck  v.  Millar,  already  noticed^  reference  is  made  ta 
a  case  between  **  Baxter  and  the  Lady  Glenlee,"  in  which  it  is  said  to  hare  been 
held,  ''  that  a  bill  of  the  foresaid  nature,  without  the  words  "  for  yalue,**  (as  in 
«  the  case  of  Audiinleck,)  should  not  be  imputed  in  payment  of  any  extrinaic 
«  ddbt  by  the  drawer  to  the  possessor  of  the  bill,  dbeit  he  wag  diAtar  hifUqmi 
**  6ofub'  '*  The  case  Itself  has  not  been  disoorered.  But  it  would  probably  be 
more  connstent  with  principle,  to  hold,  in  all  cases,  whether  value  is  expressed 
or  not;  that  it  has  been  instantly  given,  unless  the  contrary  be  instructed  by  the 
payee's  writ  or  oath. 

•  Forbes  v.  Fonnereau,  lOlfa  July  1744,  Morr.  1474  ;  Elchles,  No.  24>,  v.  Bill. 
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original  owner  of  these  bills,  as  if  such  drafts  had  been  paid*. 
Iliese  acceptances  'would  probably  have  formed  a  wakbUo 
debUij  being  a  substitution  of  them  with  the  creditoi^s  con- 
sent, for  the  acceptor's  general  obligation  of  accounting  un- 
der the  former  bills. 

With  regard  to  the  presumption  of  value  belonging  to  the 
drawer  in  the  hands  of  the  acceptor,  it  has  been  held,  in  two 
earlj  cases,  that,  in  a  question  with  the  drawer,  this  pre- 
sumption does  not  exist,  unless  the  bill  bears  to  be  drawn 
for  value  in  the  acceptor's  hwds.  In  the  first  of  these  cases, 
the  acceptor's  representatives,  in  consequence  of  his  having 
paid  the  bill,  brought  an  action  of  recourse  against  the 
drawer,  in  respect  that  the  bill  did  not  bear  <*  value  in  the 
<*  acceptor's  hands ;"  and  the  Court  sustained  the  action^  ^ 
holding  plainly  that  the  drawer  was  bound  to  prove  value^ 
since  they  would  not  admit  the  evidence  of  his  books  to  that 
^Eect,  as  they  had  been  irregularly  kept.  The  opinion  pre- 
valent at  this  time  ^  i^pears  to  h^ve  been,  that  the  drawee, 
by  accepting,  acted  purely  as  the  drawer's  mandatary,  and 
had,  therefore,  an  adio  numdati  contraria  against  him  in  case 
of  paying  the  bill.  The  mandate  was  held  to  be  express,  if 
the  bill  contained  an  order  to  ^*  place  it  to  account ;"  but,  at 
all  events,  a  mandate  was  presumed^  whether  there  was 
such  an  order  or  not.  The  Court  afterwards  followed 
probably  a  similar  rule  of  decision,  ^  in  another  action  of  re- 
course, by  one  of  two  joint  acceptors,  against  the  drawer  of 
a  bill  which  did  not  bear  to  be  for  '^  value  in  his  hands," 
brought  on  the  ground  of  his  having  paid  the  bill.  The 
drawer  proved  that  he  had  value  in  the  hands  of  the  other 
acceptor,  (who  had  become  bankrupt,)  and  pleaded,  be- 

*  Cunningbun  v.  Agnew,  4Ui  July  171 1>  Morr.  1531- 

*  Scttccio  di  Comm.  et  Camb.  2  Gloss.  9  N.  2,  Forbes  52;  Stair i.  II.  7. 
'  Wihion  r.  Mackeniie,  lOtb  July  1712,  Morr.  1481  and  1531. 


108  PRESUMPTION  OF  VALUE 

sides,  that  he  did  not  address  the  bill  to  the  pursuer,  or 
csont^nplate  him  as  an  acceptor,  but  that  the  other  acceptor 
had  got  him  to  accept,  and  added  his  address  expostfado. 
A  long  discussion  took  place  on  these  and  other  pleas,  and 
it  does  not  appear  distinctly  on  what  precise  ground  the 
judgment  of  the  Court  went.  They,  in  respect  of  the  other 
acceptor's  bankruptcy,  found  the  pursuer  and  the  drawer 
liable  as  correi  dAmdi  for  equal  proportions  of  the  debt^  and, 
at  the  same  time,  they  desired  the  drawer  to  assign  to  the 
pursuer  one  half  of  an  heritable  bond  of  relief  which  he  bad 
got  from  the  other  acceptor.  Thisgudgment^  at  all  events, 
implied  that  the  acceptance  of  a  bill  drawn  without  bearing 
^  value  in  the  acceptor's  hands,"  does  not  presume  that  he 
has  value  belonging  to  the  drawer*  Such  a  presumption 
was  urged  among  odier  pleas  for  the  defender^  but  was  dis- 
regarded. No  cases  appear  to  have  occurred  aince^  with 
regard  to  bills  not  bearing  at  all  to  be  <*  for  value.''  The 
ofise  of  Cowan  v.  Douglas,  already  noticed,  was  a  case  of 
allied  fraud. 

It  is  not,  however,  probable,  that  the  doctrine  of  the  pre- 
ceding cases  would  now  be  adopted*  although  Mr  Erskjne 
(not  without  hesitation)  eaqpresses  an  opinion  in  its  fie^vour.  i 
In  the  first  place,  the  decisions  now  quoted,  and  all  the  ear- 
lier authorities,  proceed  on  the  assumption,  that  the  drawee, 
by  accepting  the  bill,  becomes  bound  frroMtoi^iSir  for  the 
drawer,  and  has,  therefiMre^  a  claim  against  him  for  its 
amount,  unless  it  shall  n^pear  from  other  evidence  (as  from 
his  own  books,)  that  he  is  the  drawer's  debtor,  or  unless 
thai  shall  be  stated  in  the  bill  itself  as  by  drawing  it  <<  for 
^  value  in  your  hands."  The  law  of  France,  which  appears 
to  be  formed  on  the  principles  laid  down  in  the  older  con- 
tinental writers,  and  derived  originally  from  the  Roman  law 

*  Ervkine,  iii.  2,  25. 
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of  mandate^  still  enforces  these  rules.  ^    According  to  them, 
and  even  according  to  Mr  Erskine,  ^  nothing  but  the  words 
''  Yalue  in  your  (the  drawee's)  hands''  could  raise  a  pre- 
sumption  firom  the  bill  that  he  was  the  drawer's  debtor,  and, 
consequently,  even  the  general  words  ^^  for  value  received" 
could  not  have  this  effect.     But  it  is  now  settled,  both  in 
England  and  in  this  country,  that  the  acceptance  of  a  bill 
bearing  the  general  words  "  for  value  received"  implies  an 
acknowledgment  by  the  acceptor  that  he  is  the  drawer's 
debtor. '    The  preceding  doctrine  is,  therefore,  founded  on 
principles  quite  di&rent  from  those  which  are  now  esta*^ 
blisfaed.     2iCy,  It  is  now  settled  that  the  words  <<  value 
^'received"   are  not  necessary  in  bills;  the  same  mean- 
ing  in  all  respects  being  implied,  although  these  words 
shoidd  not  be  inserted.       This   is  established   in   Scot- 
land in  the  cases  already  cited,  with  regard  to  the  payee 
of  a  bill,    who   is   held   to   have  given   value,    although 

>  Compare  Pothier,  Na  97,  as  illustrative  of  the  old  law,  with  Pardessus,  203, 
No.  803^  &c  as  explanatory  of  the  present  law. 

*  VMe  Wdbees  p,  Btfrie,  29tfa  Kor.  170S»  Horr.  lAS4f,  where  this  rule  ia 
hid  dp^m  generany,  (wifboat  being  limited  to  the  particular  case,)  that  "  the 
**  kv  piramnfB  that  the  acceptor  gets  value  for  the  bill ;  and  this  presumption 
"  can  enJy  be  taken  off  by  the  writ  or  oath  of  party."  The  same  rule  appears 
to  have  been  admitted  in  the  subsequent  case  of  Ralston  v.  Lament,  23d  May 
1798*  Morr.  1533 ;  as  the  consequence  of  a  bill  "  having  been  accepted  in  gene- 
"  al  tcrmsy"  aldioug^  the  presumption  was  held  to  be  obviated  by  the  drcum- 
rtuoas  of  the  case.  Vide  also  Highmore  v.  Primrose,  and  Grant  r.  Ba  Costa* 
p.  102;  notes  5  and  6.  In  the  last  of  these  cases,  which  was  that  of  a  bill  drawn 
payable  to  a  tiiird  party,  the  Court  held  the  natival  meaning  of  the  words  "  va- 
**  Ine  seoesved*\to  be,  that  the  drawer  had  received  value  of  the  payee,  because, 
as  dw  T^ort  bean,  to  tell  ^  drawee,  that  "  he,  the  drawer,  has  value  in  his 
"faaads,  u  lo  leS  hmnoihmg,**  it  being  thus  implied  in  these  words,  that  value 
itkiikamdi  is  always  understood.  In  the  case  of  Highmore  v.  Primrose,  where 
the  bin  was  made  payable  to  the  drawer,  the  Court  held  the  nati^  meaning  of 
the  words  "  vahie  received**  to  be,  that  the  drawee  had  got  value  from  the  draw- 
er.  But,  at  all  events,  the  fact  of  the  drawee  having  got  value  from  some  per- 
son or  other  is  plainly  understood  in  all  cases* 
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"  value  received"  should  not  be  mentioned.  In  Eng- 
land, it  is  held  in  all  cases,  that  the  full  meaning  of  the 
words  "  value  received"  is  implied,  although  they  should 
not  be  inserted  ;  ^  and  this,  with  regard  to  the  acceptor,  as 
well  aa  any  other  party.  Accordingly,  it  is  now  setded, 
that  acceptance  in  England  founds  a  presumption,  in  all 
cases,  of  the  acceptor  having  effects  belonging  to  the  draw- 
er in  his  hands.  ^  In  Scotland,  therefore,  where  we  have 
proceeded  on  the  same  principles  as  in  England  regarding 
the  construction  of  bills  in  this  particular,  there  ought  to  be 
a  similar  prestunption.  Indeed,  the  opinions  expressed  by 
J  the  Court  in  the  cases  of  Wallace  and  Ralston  already  ci- 
ted, ^  appear  to  go  thus  far,  that  any  general  acceptan^ 
creates  a  presumption  of  funds  in  the  acceptor's  hands. 
This  opinion,  as  expressed  in  the  case  of  Wallace,  was  even 
stronger  than  if  the  words  *^  value  received"  had  been  omit- 
ted ;  because,  although  they  were  inserted  in  the  bill  in  that 
case,  it  was  admitted  that  the  particular  description  of  va- 
lue given  was  false.  Farther,  the  very  form  of  a  bill,  where- 
by the  acceptor  renders  himself  primary  debtor,  tends  to 
raise  the  presumption  that  he  holds  value;  since  it  is  not 
probable  that  he  would  undertake  such  a  direct  obliga- 

'  Vide  authorities  already  cited  on  this  point,  p.  102,  note  3 ;  and  ahio  Lord  £1- 
Icnborough's  opinion  in  Grant  v.  Da  Costa,  that  the  words  "value  received**  are 
not  at  all  material,  and  that,  under  the  circumstances  of  that  case,  tliey  told  the 
drawer  nothing,  but  what  was  implied  at  any  rate  firom  his  acceptance. 

*  Vide  Simmons  v.  Parmintcr,  1  Wils.  185.  But  the  point  was  sli]l  more 
clearly  brought  out  in  Vcre  v.  Lewis,  3  T.  R.  182,  in  which  the  defendants  ha- 
ving signed  as  acceptors  a  Hank  hiO  stamps  and  being  afterwards  sued  on  the 
biS  as  filled  up,  the  Court,  witliout  referring  to  the  particular  terms  of  the  bill, 
held,  <*  that  the  mere  circumstance  of  the  defender's  accepting,  was  sufficient 
«  evidence  that  he  had  received  value  from  the  drawers.**  This  opinion  is 
quite  distinct  from  the  question,  (which  has  been  already  discussed,)  as  to  the 
title  of  the  pursuers  in  this  and  some  similar  cases,  to  sue  under  the  bill.  A  si- 
milar  opinion  is  expressed  by  Buller,  J.,  tn  Master  p.  Miller,  4  T.  R.  339. 

■  Vide  note  3>  p.  109. 
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tion  for  the  drawer,  (without  some  letter  of  relief,)  unless 
lie  was  previously  his  debtor.  Accordingly,  Mr  Erskine, 
notwithstanding  his  opinion,  as  already  referred  to,  says, 
that  ^*  few  persons  drawn  upon,  who  are  not  possessed  of 
^<  the  drawer's  effects,  adventure,  upon  the  faith  of  this  pre- 
^'  sumption,  (that  the  drawee  is  the  creditor,)  to  accept  any 
*<  draft  of  his,"  unless  after  protest,  and  for  his  honour. 
This  passage  shews  the  tendency  of  the  practice  even  in  Mr 
£rskine's  time.  But  it  is  conceived,  that  now  the  mere  ac* 
ceptance  of  a  bill,  whether  bearing  value  in  the  acceptor's 
hands  or  not,  would  found  a  presumption  that  he  had  such 
value. 

"  This  presumption,  that  the  acceptor  has  got  value,  holds, 
even  though  the  bill  should  contain  a  false  description  of 
the  particular  value.  For  instance,  in  acc(»nmodation  bills, 
which  generally  bear  to  be  drawn  for  value,  although  value 
is  seldom  got  till  they  are  discounted,  this  value  will  be  pre* 
sumed  to  have  gone  to  the  acceptor's  use.  ^ 

The  presumption  of  value  received  from  the  creditor  in  a 
bill  or  note  is  not  very  reconcileable  with  a  short  notice,  > 
which  bears,  that  in  one  case,  ^<  a  bill  granted  upon  death* 
*^  bed  was  found  not  to  prove  its  onerous  cause."  It  does 
not  appear,  from  the  pleadings  in  that  case,  that  there  was 
any  evidence  of  the  bill  being  granted  by  way  of  a  legacy ; 
and  indeed,  parole  evidence  was  brought,  which  at  least 
raised  a  strong  presumption,  that  it  had  been  granted  for  a 
previous  debt.  The  decision  seems  to  have  gone  on  the  au- 
thority of  some  very  old  cases,  ^  ui  which  it  was  held,  that 

'  Wallaces  v.  Barrie,  p.  109|  note  3.  The  tame  doctrine  was  also  held 
by  the  majority  of  the  Court,  as  between  the  drawer  and  acceptor  of  an  accom- 
modation bill,  in  die  case  of  Berry  f^  Murdoch,  15th  Feb.  1822,  Shaw's  Rep. 
32^  Sess.  Vvp,  in  my  possession.  The  report,  by  mistake,  calls  the  document 
a  promissory-note. 

*  CfarisUesons  v.  Ker,  Feb.  173i»  2  F.  D.  254^ 

'  Session  Papers,  ibid. 
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even  bonds  did  not  proTC  their  onerous  eanse  against  the 
hein     But  these  decisions  would  not  probably  be  now  re- 
gardedk     Indeed,  it  seems  extraordinary^  that  documents 
whidi  afford  the  best  proof  of  debt  in  all  other   cases^ 
should,  in  this  case,  afibrd  none, — ^for  the  unlikely  reason, 
that  the  debtor  might  be   inclined  to  rear  up  fictitious 
claims  against  his  heir,  at  the  risk  of  making  the  debt  good 
against  himself  if  he  recovered  ;  and  it  would  strike  deep 
against  the  fireedom  of  commerce,  if  a  creditor  could  not  be 
sitfe  in  taking  such  a  document,  even  for  a  just  debt,  till  he 
ascertained  whether  his  debtor  was  on  deathbed  or  not 
If  there  be  any  ground  for  the  suggestion  already  made, 
that  bills  would  now  be  sustained  even  to  the  effect  of  con- 
stituting donations  ititer  vivaSj  the  bills  in  question  might  be 
held  good  on  a  different  ground*     But,  independently  of 
this,   there  seems  to  be  no  reason  why  the  presumption 
of  value,  even  for  bills  or  notes,  should  not  be  on  the 
same  footing  in  the  case  supposed  as  in  all  other  cases. 
There  is  another  case,  not  reallyat  variance  with  this  pre- 
sumption, though  it  might  appear  so  at  first  sight,  ^  where^ 
in  a  question  under  the  vesting  act,  viz*  whether  the  balance 
(being  not  more  than  £.100  Scots,)  of  a  bill  for  £.188  Scots, 
granted  by  a  person  attainted  after  his  rebeUion,  formed, 
notwithstanding,  a  good  claim  against  his  estate,  as  having 
been  part  of  an  old  debt  contracted  before  his  rebellion ;  the 
G>urt,  upon  parole  evidence  of  this  last-mentioned  fact,  de- 
cided in  fitvour  of  the  claim.     The  question  here  being,  not 
with  regard  to  the  bill,  the  granting  of  which  was  not  de- 
nied, but  with  regard  to  the  debt  for  which  it  was  granted, 
parole  proof  would  perhaps  have  been  admissible  even  to 
establish  its  constitution,  (though  there  had  been  no  other 

»  Duncan  v.  hii  Majesty's  Advociite*  28th  Feb.  1754^  Mair.  ISSM     Vidt 
also  Session  Ptopers. 
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-evidence  of  it,)  in  reflpect  tkat  it  tm  only  £1160  Scots.  ^ 
But  farther,  the  reality  Ukewise  of  the  debt  was  sufficiently 
pnyredf  and  the  only  quesdon  rdated  to  the  time  of  its  con- 
tractxun,  as  to  which  there  was  no  objection  against  receii^- 
ing  parole  evidence  (with  Reference  to  the  effect  of  this 
particidar  statote^)  seeing  that  dnch  evidence  did  not  eon- 
trodict  dny  presuPij)tion  arising  ex.fileie  of  the  bilL  (  ' 

A  dUferent  rule  from  that  which  has  been  lutM  had  down, 
is  fioUowed  when  a  bill  is  drawn  for  ^*  value  in  account." 
If  a  bill  be  drtiwn  payable  to  a  third  party  ^*  for  vahae  in 
^^accomit,"  then,  according  to  the  doctrine  already  Ud 
down,  ^  ie  will  be  considered  as  the  party  to  wtiom.  this 
tfiecification  of  value  refers;  and  it  will  be  held,^  that 
he  has  not  given  valne  for  the  biU^  except  in  so  £ur  as  he  is 
creditor  to  the  drawer,  (m  account  with  hiin,}  by  payments 
of  cash  or  counter  aocqitahces.  As  the  words  ^  value  in 
*^  account"  are  not  understood,  in  such  a  case,  to  refer  to  the 
acceptor,  he  will  ^ill  be  liable^  on  the  principles  already  ex» 
plained^  to  the  presumption  that  he  has  vahs^  of  the  drawer 
in  his  hands.  But,  on  the  other  hondr  if  these  words  are 
used  in  a  bill  payable  to  the  drawer,  they  will,  according  to 
a  preceding  case,  ^  be  considered  as  re&tiing  to  the  drawen. 
The  meahmg  of  the  words  in  that  case  seems  to  be,  ^  that 
an  account  dmlL  be  opened^  of  which  this  shall  be  the  first 
article  to  the  acceptor's  credit,  or  that  it  shall  form  an  arti^ 
cle  in  any  account  which  is  actually  current  between  the  par* 
ties;  and  the  acceptor  cannot  be  held,  from  his  acceptance,  to 
have  value  of  the  drawer,  unless  in  so  far  as  it  shall  other- 
wise appear  that  the  latter  is  creditor  in  such  an  account. 

>  Haiiiiiienn«n  of  Glasgow  v.  Crawford,  Ath  Murdi  1695,  BANrr.ltMOB.   But 
see  remarks  on  this  case,  Tait,  318. 

*  Grant  v.  Da  Costa,  p.  102,  note'  3. 

'  Foibes  V,  Fonnercau,  p.  106,  note  S. 

*  Highmore  v.  Primrose,  p.  102,  note  6. 

*  Tait*s  Law  of  Evidence,  477. 
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These  prmcijdeB  will  enable  ns  now  to  examine  a  qae»' 
tion  which  has  .been  much  discussed  in  the  En  j^h  courts, 
viz.  how  far  the  valae  implied  in  a  bill  or  note  affi^rds  the 
holder  a  good  answer  to  the  plea  of  want  of  consideradon, 
when  urged  in  defence  against  payment  of  it. 

In  order  to  understand  the  law  of  Scotland  with  reference 
to  this  question,  it  will  he  necessary  to  keep  three  things  in 
view,  viz.  Isi,  That  the  presumption  of  value  received,  when 
pleaded  by  the  holder  of  a  bill,  (whether  he  is  drawer,  payee 
or  indorsee,)  cannot,  as  already  laid  down,  ^  be  redargued, 
exeepting  by  his  own  writ  or  oath ;  2cfl^,  That  there  is  no  ex- 
ception to  this  rule,  unless  either  where  there  is  some  vice 
which  afiects  the  essence  of  the  contract,  as  where  the  drawee 
of  a  bill  has  been  forced  to  accept  it,  which  fact  may  be  pro- 
ved by  parole  evidence,  or  where  there  has  been  fraud  in  the 
transaction,  which  may  likewise,  in  certain  cases,  be  instruct- 
ed in  the  same  manner ;  and,  Sdlj^  That  although  the  first  of 
4hese  objections,  (under  the  limitations  to  be  afterwards  ex- 
plained^) vitiates  a  bill  or  note  in  whatever  hands  it  is,  the 
oiijection  of  fraud  cannot  affect  the  daim  of  any  but  a  party 
privy  to  it,  or  be  pleaded  against  a  holder  of  the  bill  or  note, 
unless  it  be  proved  by  his  own  writ  or  oath  that  he  is  privy 
to  the  fraud,  or  holds  the  document  merely  for  behoof  of 
some  party  who  is  privy  to  it.  In  a  case  where  a  gratmtons 
indorsee  to  a  bill,  granted  originally  for  the  price  of  goods, 
had  re-indorsed  the  bill  to  the  first  holder,  who  thereupon 
discounted  it,  and  the  discounter  ultimately  got  full  payment 
from  the  gratuitous  indorsee,  who  thus  acquired  right  to  it 
again  by  an  onerous  title ;  the  latter  was  found  entitled  to 
exact  full  pa3rment  from  the  acceptor,  without  being  liable 
to  certain  objections  of  insufficiency  in  the  goods,  which 
might  have  been  pleaded  against  the  original  payee.  ^ 

>  Wtnam  V.  Btfrie,  p.  109,  note  & 

'  Kidtlcn  r.  Stnd  and  Sons,  21tt  Jan.  1809,  F.  C. 
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^**-  eoiittf  5y  prlocipLes  of  the  Uw  of  England  are  different    In 

^'-^  oso^^i]^  no  neritten  contract,  not  imder  seal,  is  valid,  with- 

.*'**«' JErconsideration  given  for  it  on  the  other  side^^  which 

* ''  ^^^  ;2^,yieration  must,  in  such  a  contract,  be  averred  and  pro- 

^^L^istp^  and,  although  this  rule  is  so  far  relaxed,  in  favour  of 

'^ :^iffrg^of. ' exchange  and  notes,  that  the  holder  suing  upon 

^  ^^'^'srrrr  ^  ^^^  bound,  in  general,  to  aver  or  prove  a  considera- 

'^^>^umi\8^^^'^  ^^^  them,  yet  this  privilege  suffers  many  excep- 

'csdriiifc^us,  when  a  bill  or  note,  transferable  by  delivery,  has 
roar^-M^  lost  or  stolen,  or  fraudulently  acquired  from  the  per- 
:;<^^^^^, having  right  to  it,  any  party  afterwards  claiming  as 
e^^^^^^^holder  of  it  is  bound,  upon  notice  given  him  for  that 
'^"Ptit  rbz  P^^^  ^^  prove  the  consideration  for  which  he  got  it.  ^ 

.    8  filackst.  44a  '  Chltty,  9. 

^  Grant  r.  Vaugium,  3  Burr.  \52/^  per  Lord  Mansaeld ;  2  Shower,  247,  per 
y,  7L/i:<iberton,  C.  J. ;  Rees  o.  the  Marquis  of  Headfort;   2  Camp.  374.     Hiis 
ydons  A-  i   caae  was  an  action  by  the  second  indorsee  against  the  acceptor  of  a  bill 
ni^2fi^  ^  ^'^^  pioved  to  have  been  impetrated  from  the  latter  by  firaud.    In  Lawioii 
Wcatoo,  4  £fp.  ^  certain  bankers  were  found  entitled  to  recover  from  the 
'septors  the  amount  of  a  bill  which  had  been  lost  by  or  stolen  from  a  previous 
' -' '  -Ider ;  but  only  on  proving  thai  they  had  acquired  it  bona  fide  for  value  received. 
':  ::i  :2  Biterson  v.  Hardacre,  4  Taunt.  113,  a  similar  doctrine  was  held  regaiding: 
.  , .  je  burden  of  proving  a  consideration,  though  the  holder  was  exempted  firom* 
ais  ptoof  on  anothwr  ground.     Here  also  the  oneratty  of  the  plaintiff's  title 
ippears  to  have  been  proved.     Contnot  aU  these  cases  with  the  Scotch  case  of 
'-'  'Lambton  and  Co.  v.  Marshall,  21st  Jan.  1799,  Morr.  App.  r.  Bill,  p.  11.    In 
'  :  a  recent  English  case,  Lee  v,  Newsome,  1  Dowl.  and  RyL  C  N.  P.  50,  a  trades- 
roan  who  had  got  a  banker's  check  at  its  full  value,  in  payment  of  a  debt,  was 
found  entitled  to  recover  on  it  against  the  drawer,  though  it  had  been  stolen  Gram 
the  previous  holder,  there  being  no  fraud  on  his  part.    It  would  appear  that 
-     there  b  now  some  relaxation  of  the  rule  of  English  law  above  mentioned  with 
regard  to  bank  notes,  posL  ;  and,  indeed,  the  opinion  expressed  by  Lord  Ellen- 
borough  in  one  case.  King  v.  Milsom,  2  Camp.  5»  seems  to  adopt  nearly  tha 
doctrine  of  the  law  of  Scotland  with  regard  to  all  instruments  generally,  (wlie* 
tfaer  lulls  or  iiotes,)  that  pass  by  delivery. 
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In  Scotland,  sftch  a  party  would  be  presumed  to  have 
acquired  the  bill  or  note  onerously  and  hoUmfidt ;  and  this 
presumption  could  not,  in  general,  be  redargued,  except 
by  his  writ  or  oath.  The  foundation  of  this  rule  of  Scotch 
law  is,  that  writing  cannot  be  taken  away  except  by  wri* 
ting^  ^  or  by  the  oath  of  party,  which  is  ndmitt^  as  the 
best  kind  of  proofs  There  is  no  exception  to  this  rule,  un« 
less  the  person  claiming  as  holder  of  the  bill  or  note  be 
himself  charged  with  enforcing  pa3rment  fraudulently ;  and^ 
even  in  this  case,  a  parole  proof  is  not  invariably  allowed. 
The  decisions  of  the  Court  are  not  very  uniform  on  this 
subject ;  but  the  following  conclusions  may  probably  be  de<- 
duced  from  them.  In  the  yfrsf  place,  when  an  allegation 
of  fraud  is  not  contradicted  €X  facie  of  the  bill,  a  parole 
proof  of  it  will  be  allowed  against  any  party  privy  to  it,  but 
not  against  an  indorsee  or  holder,  unless  he  is  also  alleged 
to  be  privy  to  it.  Both  of  these  propositions  were  illustra- 
ted in  a  case,  ^  where  a  bill  alleged  to  have  been  lost  or 
stol^L  was  discounted  by  an  unknown  party  with  a  reiqpect* 
ilble  bank,  who,  having  thereafter  claimed  as  indorsees 
against  the  drawer,  the  Court  required  no  proof  from  them 
diat  they  were  onerous  or  bona  fide  holders ;  but,  in  respect 
oi  their  averment  to  that  effect,  and  that  the  other  party  had 
oflfered  no  proof  to~the  contrary,  or  to  shew  that  the  claim- 
ants knew  of  the  bill  being  previously  lost  or  stolen,  sus- 
tained their  claim.  It  was  here  implied,  that  a  parole  proof 
of  fraud  against  the  holders  of  the  bill  would  have  been 
competent ;  but,  as  none  was  offered,  the  indorsation  was 
held  sufficient,  without  any  proof  on  their  part  to  instruct 

■  VUt  Cues  dted  in  Tait  on  Evidence,  348-9,  and  espceiaUy  Jai&ay  v. 
Robertson,  8d  Jan.  1712,  Morr.  18337,  where  die  acceptor  of  a  biU  snspcnding 
a  charge  on  it,  was  not  allowed  to  oontnulict,  b7  parole  proof,  his  own  admioston 
in  the  bill  as  to  the  sum  due. 

*  Lambton  and  Co.   p.  Marshall,  81st  Jan.   1799,    Morr.   App.  to   Ball, 


fy^^  ^  ^^^^4/^^ 
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their  on^rosity  and  bona  fides*  A  similar  decision  was  given 
on  the  same  grounds,  in  a  subsequent  case,  ^  There  were 
two  analogous  cases  ^  respecting  bank  notes  alleged  to  have 
been  stolen  from  letters  in  the  Post-Of&ce,  which  were 
found,  howev^,  to  belong  t6  the  onerous  holders,  in  com* 
petition  with  the  parties  from  whom  they  were  said  to  have 
been  stolen.  The  qnerosity  of  the  holders  in  these  cases 
appears  to  have  been  proved ;  but,  according  to  the  case  of 
Lambton  and  Company,  it  would,  at  any  rate,  have  been 
presumed,  unless  fraud  in  acquiring  the  notes  had  been  esta^ 
blished.  Such  proof  would  have  been  allowed  in  that  case^ 
becaose  the  alleged  fraud  was  of  a  nature  which  could  be 
neither  confirmed  nor  contradicted  ex  facie  of  the  bill.  Bu^ 
on  the  other  hand,  2dlpf  when  any  charge  of  fraud  against 
a  payee  or  indorsee,  with  reference  to  the  condition  on 
which  he  holds  or  enforces  payment  of  the  bill  or  note^  is 
contradicted  ex  fade  of  the  document,  a3  when  he  is  alleged 
to  hare  got  it  under  a  coitdition  which  he  has  not  fulfilled^ 
although  he  appears  ex  facie  to  hold  it  absolutely,  or  to  hav^ 
got  it  in  coUusion  wiih  another  person,  to  assist  his  fraudu* 
\eoX  schemes,  though  the  bill  or  note  bear$  that  he  is.aa^ 
onerotts  holder,  in  that  case  no  proof  is  admitted  exce|4; 
his  writ  or  oath.  For,  after  any  person  has  either  subscri* 
bed  a  bill  or  note  in  iavour  of  a  certain  payee,  or  become  9, 
party  to  the  transference  of  it,  by  indorsing  it  to  the  actual 
holder,  or  renders  himself  constructively  so,  by  putting  it 
sabscribed  into  the  hands  of  a  third  party,  whom  he  thus 
empowers  to  transfer  it,  he  cannot  be  allowed  to  ple^  ar 
gainst  the  holder  >)jbat  his  ri^t  is  not  onerous,  in  other 

* 

^  Seottand  Co.  r.  The  Kilmarnock  Banking  Company,  27th  Feb.  1812,  F.  C, 
vhere  the  Court  decided  in  farotir  of  bankers  who  had  discounted  to  a  stranger 
a  fain  alleged  to  hare  been  lost  or  stolen,  after  a  report  of  bankers  tliat  they  had 
neraied  suffideot  diligence. 

'  Oawfttrd  r.  Tlie  Royal  Bank,  24fCfa  Feb.  1749,  Morr.  675,  and  Swinton  v. 
Bcvaridge,  11th  June  1799,  Fac.  €oH. 
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« 

Words,  that  it  is  different  from  what  it  appears  to  be  exfaeie 
t>f  the  bill  or  note  which  he  has  himself  sanctioned,  unless 
he  proves  his  allegation  by  evidence  as  good  as  that  of  the 
his.  or  note,  viz.  by  the  holder's  writ  or  oath.  This  role 
has  been  enforced  by  many  recent  decisions.  Thus,  ^  one 
acceptor  of  a  bill  having  alleged  that  the  indorsees,  who 
charged  him  Tor  payment,  had  retired  the  bill  in  coUusicm 
with  a  co-acceptor,  in  order  that  full  payment  might  be  ex- 
acted from  the  suspender,  the  Court  decided  that  such  an 
all^ation  could  not  be  proved  unless  by  the  indorsee's  writ 
or  oath.  Again,  ^  in  a  charge  by  indorsees,  upon  a  bill 
which  had  been  granted  by  way  of  fraudulent  preference  to 
certain  of  the  ^ceptor's  creditors,  the  Court  refiised  to  lis- 
ten even  to  the  averment  that  the  indorsees  knew  this  &ct 
-when  they  took  the  bill,  in  respect  it  was  not  ofBsred  to  be 
proved  by  their  writ  or  oath ;  it  being  held,  that  ^  such  alle- 
^  gations,  as  they  were  directed  only  against*  the  bona /Ida 
^  and  onerosity  of  the  indorsation,''  could  not  be  proved  iii 
any  other  way.  Afterwards,  ^  a  similar  decision  was  grren 
wkh  regard  to  the  allegation,  that  a  bank,  the  indorsee  of 
-certain  bills,  had  applied  them  to  a  difierent  purpose  firmn 
•that  for  which  they  had  been  given ;  it  being  likewise  held 
incompetent  to  prove  this  except  by  the  indorsee's  writ  or 
oath.  In  another  case,  ^  the  rule  now  mentioned  was  still 
more  strictly  enforced,  on  a  charge  by  the  indorsee  against 
the  granter  of  two  promissory-notes,  where,  although  it  was 
proved  that  the  notes  had  been  granted  while  the  gruiter 
was  bankrupt,  for  the  purpose  of  securing  an  illegal  prefe- 
rence to  a  particular  creditor,  and  though^there  was  strong 
reason  to  suspect  that  th^  holder  had  taken  an  indorsation 

>  Wii^t  V.  Bitcbie,  24A  June  1800,  F.  C. 
'  Cnigv.  flUdls  and  Co.  15cli  Dec.  1809,  F.  C. 
'Mm  Soott»  FMhionar,  IQlh  iDec  1809;  F.  a 
*  Anol  1^.  ManJuOli  14cfa  J«n.  1821,  F.  C 
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• 

%a   thoa  collashrdy,  in  .cider  to  make  good  that  pre£e^ 
x^eiioe^  tlie  Court  still  refosed  to  allow  any  proof  on  that 
subjeet,  excepting  his  writ  or  oath.     The  principle  of  deci- 
sion appears  to  have  been  the  same  in  several  later  cases^ 
-wHich  are  briefly  rqiorted  by  Mr  Shaw.  ^    The  same  an- 
tlior  notices  a  case,  ^  where  the  Court  passed  a  bill  of  sus- 
pension»  on  an  oflfer  of  parole  evidence  by  the  acceptor  of  a 
bill»  to  prove,  Is^  That  his  acceptance  had  been  obtained 
by  fraud;  and,  2(%,  That  the  bill,  having  been  accepted 
blank  in  the  drawer's  name,  the  chargers  had,  in  collusion 
with  the  persons  who  obtained  the  acceptance^  filled  in  their 
names  as  drawers,  without  paying  any  value.    But,  besides 
that  the  case  was  not  finally  decided,  it  might  be  held  that 
the  alleged  fraud  in  it  affected  the  constitution  of  the 
holder's  own  right,  since  his  name  was  not  inserted  by 
the  accq[)tor,  but  was  said  to  have  been  firaudulently  uoh 
seirted  by  himself,  in  a  blank  left  for  the  purpose  at  the 
^i]de  of  acceptance,  in  furtherance  of  the  fraudulent  scheme 
to  which  he  was  alleged  to  have  been  a  party.    The  case 
cannot,  ther^ore,  be  held  to  weak^i  the  authority  of  the 
mle  laid  down  in  the  preceding  cases.    Nor  is  this  rale  to 
be  held  as  contradicted  by  a  later  case,  ^  reported  by  the 
sane  author,  where  the  Court,  after  allowing  inspection  of 
the  books  of  the  holder  of  a  bill,  first  admitted  a  proof  at 
large,  and  finally  reduced  it,  as  granted  without  value,  on 
account  of  the  suspicious  nature  of  the  books,  and  the  want 
of  a  satis&ctory  explanation  regarding  them#    The  rule  ap-^ 

>  IMbriptOflb  V.  Macleod,  7tb  July  182I>  Shaw,  1,  106 ;  DeDniston  and  Co. 
V.  Tbaauon,  2d  Feb.  1822,  UfitL  289;  Monro  o.  The  R&firewshire  Banking 
Gompany,  and  Turner  v.Ditto»8di  Feb.  1822,  iWL  905-6,  where  an  ofier  to  pro?a 
mosk^aoKKoAty,  evm  by  the  ebarger's  booka»  waa  rejected,  in  respect  that  it  waa 
too  vague.  Vide  also  Hay  «»  Ilftn,  Ist  Dec  1823 ;  BeU  v.  Gcikie^  2d  Dec* 
1883,iML8dToLM6;  UMieU  v.  Cainooia,  6cfa  Maich  1824^  A.  774 

*  Andrew  «.  Bmck  and  Ox  1  Shaw,  78. 

*  Flendiod  and  Bon  ».  Bdl  and  Co,  23d  Jaa  1828. 
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tb  th«l  case  ^[qieaas  to  Jbwe  beait  iliai  cvarjr  neN 
chant's  books  most  be  ixgiiiar^  and.  all  endries  ia  ihefSL  ba 
iiiUy  explained^  odkerwise  be  may  be  heU  prp  wtifism)  as 
if  be  had  refused  to  produce  tfaem.  In  &ct,  the  Court  did 
Bot  go  ao  fiuTy  but,  in  the  first  instanee^.  meteiky  allowed  a 
proof  at  large,  as  the  eddenoe  of  the  debtor^s  oim  writ  was 
idrtually  withheld,  by  not  being  presented  in  that  slate  which 
oould  render  it  admissible  as  endence.  But  such  a  result  can 
no  more  afiect  tibe  rule  joow  mentioned,  than  if  the  bolder  of 
a  bill  were  treated  jmo  4XHife890,  for  fiuling  to  produce  his 
own  writ  said  to  be  i|i  his  possesmn,  and  eaUed  for  bythe 
debtor  to  redargue  the  presumption  of  valne*  In  anodier 
oase^  ^  the  holder  of  a  bill  blank  indorsed  wtts  reftised  action 
against  the  acceptors,  on  en  allegation  of  fi«ud  hy  the  ori- 
ginal payee,  to  ^^rfiich  he  was  said  to  be  priyy*  Bnt  tbe-cb- 
cmnstanoes  of  the  case,  more  especially  his  own  statsmsat 
as  to  his  mode  of  acquiring  it,  and  a  delay  of  five  yeaW  st 
t^  the  term  of  payment  in  bringing  his  action,  were  fasM, 
mdependently  of  9II  other  evidence,  to  create  a  presomption 
against  his  oneroaity  and  batiaftdeB.  In  a  sliU  later  cai^  ' 
where  there  was  as  great  delay  in  bringing  the  acdea,  bot 
where  the  indorsee's  account  of  his  mode  of  aequtijng  the 
bill  was  exposed  to  no  soqMcion,  it  was  found,  that  Ids  r%iit 
could  not  beredargued  except  by  his  writ  or  oath.  A^ttfersat 
rule,  indeed,  from  &at  now  explained  appearo  to  have  (been 
adopted  in  one  earlier  case,  ^  where,  in  an  action  by  the  in- 
doraee  against  the  accq>tor  of  a  bill,  the  Court  allowed  to  the 
latter  parole  proof  of  an  allegation,  that  the  indorsement  was 
a  contrivance  between  the  drawer  of  a  bill  and  the  holder, 
to  evade  certiun  defences  which  the  acceptor  ^i^td  against 
the  drawer.     But  this  case,  ^though  dted  in  some  of  the  1»- 

>  ThobMOB  «.  MirftmHiliittH,  81I1  N«v.  ISa^  8  Skmw,  407. 

'  Feme  v.  Mafthie,  24di  June  1884^  8  flhftw,  174* 

•  Conic  V.  Aitken  and  olhert,  tTUi  July  178^  Uon.  XSm. 
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(or  cases  slieady  referred  to,  was  disregarded*  On  the 
other  hand^  it  autj  be  laid  down,  Sdly^  That  the  allegation 
of  fraud  {Mvctised  in  obtaining  right  to  the  bill  or  note  may 
be  prored  by  pan)le  evidence  against  the  original  payee,  or, 
perhaps,  even  against  an  indorsee  who  has  got  his  indorse* 
ment  throngh  fraud,  althon^  the  allegation  should  be  com 
tradicted  ex  Jade  of  the  document,  by  its  bearing  or  implying 
to  be  given  for  value;  for  this  is  a  case  aSfraus  dang  causam 
ttrntmsha^  which  vitiates  the  consent  on  which  the  holder^s 
right  is  founded,  and  the  reasons  that  exist  against  subjecting 
an  indorsee,  apparently  onerous,  to  such  an  inquiry,  are  not 
applioable  here,  seeing  that  the  document  is  still  in  the  hands 
of  Ihe  party  said  to  have  been  guilty  of  the  fraud.  This 
vas  held  in  a  case,  ^  where  the  Court  were  of  opinion,  that 
a  charge  of  frand  by  the  acceptor  against  the  drarwer  of  a 
bill,  as  to  the  obtaining  his  signature,  would  have  formed  a 
i«ie?Bpit  subject  of  proof,  although  the  particular  state* 
roeot  made  was  not  considered  as  specific  enough  to  afibrd 
gRHUid  for  liis  judicial  examination.  It  is  likewise  implied 
m  the  case  of  Andrew  v.  Buick  and  Company,  that  tb^ 
charge  of  fraud  would  have  been  relevant  against  tlie  party 
who  got  the  bill,  if  his  name  had  been  inserted  as  payee. 
The  same  principle  was  adopted  in  another  case,  to  be  im^ 
mediately  noticed,  ^  where  the  Court  reduced  a  promissory^^ 
note  in  an  action  Ix^ougfat  by  the  granter  against  the  originid 
payees  Tliese  three  rules  seem  to  contain  the  essence  of 
what  has  been  decided  in  Scotland  with  regard  to  the  effect 
of  ^  value  received,**  as  implied  or  expressed  in  a  bill  or  note 
to  obviate  the  charge  of  fraud.     In  one  case, '  the  Court 


*  GoodfeUow  e.  Madder,  27th  July  1785,  Morr.  148a  It  vnW  be  observed, 
ixnreter,  that  this  case  was  decided  the  same  day  ifdth  the  case  of  Conic  v.  AlU 
^^t  P*  120,  note  3,  the  decision  in  which  is  now  admitted  to  be  erroneous. 

'  Meiklewham  v.  Ker,  22d  Feb.  1823,  1  Shaw,  240. 

*  RobertBon  r.  OgiWy,  6th  March  1755,  Morr.  1527. 
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vent  a  little  farther ;  for,  when  a  person  who  was  said  to 
have  got  an  accepted  bill  only  in  secnrity  for  the  delivery 
of  some  victual,  to  be  given  back  on  the  delivery  of  the  vie- 
tnal,  and  who  was  accordingly  decerned  by  an  infarior  court 
to  give  it  up,  upon  a  parole  proof  of  these  facts,  had,  notr 
wtthstanding,  suspended  the  decree,  and  put  ultimate  dili- 
gence in  force  on  the  bill,  they  confirmed  the  decree  of  re- 
stitution, and  found  him  liable  for  oppression  and  damages. 
But  he  had  not  objected  to  the  parole  proof  at  firsts  nor  did 
he  deny  the  &cts  stated,  so  that  they  might  be  held  as 
proved  by  his  admission,  which  was  equal  to  his  oath.  It 
has  been  also  found,  that  the  payee  of  a  bill  could  not,  an 
its  non-acceptance,  enforce  payment  against  the  drawer,  in 
the  face  of  a  liquid  claim  of  compensation  against  him  by  the 
druwer,  which  was  instantly  instructed,  and  which  arose  oui 
of  the  same  transaction  on  account  of  which  the  bill  had 
been  drawn.  ^  But  this  decision  proceeded  on  the  sqMurate 
ground  of  compensation  de  liquido  in  Ugmdnmu 

How  far  indorsees  of  a  bill  or  note  are  entitled  to  {dend 
the  privileges  now  eiqdained,  when  they  have  taken  it  after 
the  term  of  payment,  is  a  question  which  falls  to  be  aftef*- 
WMrds  considered  under  the  head  of  indorsation.  We  have 
thought  it  right  to  anticipate  here  a  part  of  what  may  be 
considered  as  fidling  under  that  head ;  because  the  doctrine 
of  <<  value  received,^  from  which  it  arises,  applies  to  the  in- 
dprsation  as  well  as  the  original  constitution  of  bills  or 
Holes. 

•    With  regard  to  bills  or  notes  granted  under  the  dread  of 
personal  violence^  it  would  appear  from  one  case,  ^  that  the 

*  Arthur  o.  Oldconi,  29th  Jan.  1717,  Monr.  1462. 

*  Duncan  v,  Scott,  1  Campb.  100,  where,  in  an  action  by  th«  indonee  agnnsi 
dw  drawer  of  «  biU,  who  had  gnnted  it  while  in  prison,  and  in  conteqiunoe  of 
m  threat  that  he  would  otherwiw  be  pot  to  death  and  hia  effects  confiscated,  Lovd 
EUenboffough  hdd,  tfnt,  as  tiie  drawer  was  not  a  £ree  agent  at  the  tone  of  g|«iit. 
ing  the  bill,  the  plaintiff  must  prorre  tfiat  he  had  gi^en  s  consideratioB  for  H I 
as  he  failed  to  do  so^  he  wis  non-suitedt 
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law  of  England  supports  an  actkm  upon  such  a  bill  or  not^ 
against  the  granter  at  die  instance  of  an  indorsee,  provided 
the  indorsee  proves  that  he  gave  an  onerous  consideration 
for  it.  In  Scotland,  the  objection  of  force  used  to  obtain 
the  subscripticm  of  a  bill  or  note  nullifies  that  subscription 
entirely,  as  much  as  in  the  case  of  any  other  contract,  since 
the  subscriber's  consent,  which  is  essential  to  every  contract, 
is  wanting.  The  party  is  as  little  bound  by  such  a  subscript 
tion  as  if  it  had  been  forged ;  and,  as  an'obligation  originally 
null  cannot  become  valid  by  transmission,  it  does  not  appear 
that  even  an  onerous  indo/see  can  have  a  better  claim  un* 
der  a  bill  or  note  thus  subscribed  than  the  original  payee. 
This  point  has  been  decided  ^  against  the  onerous  indcnrsee 
in  two  cases  of  actions  upon  bills  granted  to  the  original 
payee  through  concussion.  In  the  last  of  these  cases,  where 
the  bill  had  been  obtained  for  an  exorbitant  sum  by  means 
of  the  threat  of  imprisonment,  the  snocessfiil  argument 
was  nearly  that  which  has  been  now  stated.  It  appeared 
that  the  original  payee  had  indorsed  the  biH  after  cer* 
tification  had  been  given  against  him  in  a  reduction  of  it. 
Bdt  the  case  was  decided  on  the  general  principle.  It  seems 
to  be  a  different  case,  where  the  party  subscribing  did  to* 
luntarily  interpone  his  consent,  although  it  should  have  been 
impetrated  from  him  under  circumstances  which  gave  him 
a  good  claim  against  the  party  to  whom  it  was  originally 
granted,  to  have  it  set  aside :  for  instance,  where  it  has  been 
obtained  by  fraud,  or  by  a  mixture  of  deception  and  terror, 
though  without  such  a  degree  of  violence  as  would  influence 
any  man  of  ordinary  constancy.  In  a  case  of  this  kind,  ^ 
where  a  party,  whose  cattle  had  broken  into  a  field,  was  in- 
timidated, by  the  threat  of  a  law-suit,  to  grant  a  bill  to  the 
owner  of  the  field  for  an  unreasonable  sum  of  damages^  the 

•  « 

>  WiUoclu  v.  Callendar,  26Ui  Nov.  177^  Mocr.  1519,  and  Wightman  v. 
Orafaam,  ISth  Dec  1787,  Morr.  1521. 
*  Foaoanv.  Sheriff,  2401  Msj  179],  Morr.  16515. 
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Cowcif  in  a  suspendon  and  reduction  of  this  bill  brought 
against  the  payee,  decided  that  it  most  be  reduced,  in  so 
far  as  the  damages  claimed  were  proved  to  be  exorbi- 
tant In  a  later  case,  ^  where  a  promissory-note  had  been 
impe^ated  from  a  man  of  weak  mind,  for  damages  on  ac- 
count of  criminal  intercourse  with  the  payee's  wife^  which 
bad  taken  place  by  collusion  betwiii^t  the  wife  and  husband, 
with  the  view  of  extorting  money,  the  Court  reduced  the 
note  in  an  action  against  the  payee,  and  would  not  aUow 
a  reference  to  the  granter's  oath,  that  the  sum  contain^ 
in  the  note  was  justly  due  by  him.  But  it  does  not  appear 
diat  the  grounds  of  reduction  in  either  of  these  cases  could 
have  been  pleaded  against  an  indorsee  suiug  upon  the  bill 
or  note ;  for  in  both  cases  there  was  a  real  consent,  and 
consequently  an  obligation,  which,  being  good  titt  it  was 
reduced,  was  capable  of  being  transmitted  to  a  tfaind  party. 
It  was  not  as  in  the  case  of  fbrce^  where  the  party  truly  gives 
no  consent,  more  than  if  it  had  never  been  askied.  On  the 
ocHitrary,  he  had,  in  these  cases,  by  his  own  act,  given  cnr- 
rmicy  to  the  obligation,  and,  though  there  were  circum- 
stances which  might  aJQPord  him  a  good  plea  against  the 
party  who  had  inveigled  him  into  it,  yet  these  could  not  be 
urged  against  an  indorsee,  who  was  not  privy  to  them,  and 
who  had  been  led  to  take  the  obligation,  in  some  measure, 
through  his  fault.  It  was  perhaps  on  some  such  grounds 
as  these,  that  the  Court  ^  refused  to  sustain  it  as  a  defence 
by  the  acceptor  of  a  bill  against  an  onerous  indorsee,  that 
the  drawer  had  induced  the  acceptor  to  sign  it  when  he  was 


^  Mdklewham  v,  Ker,  92d  Feb.  ISSS,  I  Shaw,  240.  In  another  casc^  M<] 
lans  V.  Campbell,  1  Shaw,  162,  where  a  debtor  in  certain  bills  was  prerailed  on, 
wfafle  in  prison,  to  grant  new  Inlls,  not  only  for  the  amount  of  the  former  biUSy  but 
for  tfa^  capcnaea  of  diligeace  upon  them,  the  Lord  Ordinaiy,  in  raspeot  duMi 
diese  expenses  were  not  properly  liquidated,  passed,  without  caution,  a  aui^n- 
nott  of  a  charge  on  these  bills  by  the  creator,  and  tbe  Conrt  affirmed  his  Jiid|^ 
ment.     But  such  bills  would  probably  have  been  good  to  an  onerous  indorsee. 

'  Wilson  and  Fnuer  v.  Niabet,  ^Mi  Feb.  1736,  Morr.  1509. 
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intoxicated,  and  uncoAscious  of  what  he  Was  dcdng }  ie  being 
ansiv^ered,  that  drunkenne9S  was  only  a  temporary  incapaci- 
tji  arising,  too,  from  the  acceptor's  own  fault.  Such  a  bill 
^v^ould  probably  have  been  reduced  in  a  question  with  the 
drawer  himself.  In  a  later  case,  ^  where  a  person  who  had 
accepted  a  bill  brought  an  action  of  relief,  Ibunded  on  the 
alleviation,  that  he  had  accepted  it  while  he  was  a  minor,  6n 
the  defender's  account,  for  the  price  of  some  goods  bought 
bjr  him  from  the  payee^  which  facts  he  proved  before  an  in«> 
fezior  court  by  the  payee's  oath  and  that  of  his  wife,  (the 
bill  being  below  £.100  Scots,)  the  Court,  notwithstanding, 
held,  that  such  allegations  could  not  remove  the  presump- 
tion arising  from  his  being  principal  debtor,  unless  they  were 
proved  by  the  writ  or  oath  of  party.  The  plea  of  minority 
and  lesioa  42ught  probably  have  formed  a  ground  of  reduc- 
tion ;  but,  unless  in  a  reduction,  sych  a  plea  does  not  ap- 
pear sufficient  to  have  obviated  the  presumption  arising  ex 
facie  of  the  bill.  On  the  same  principles,  it  will  be  presu- 
med, that  an  indorsee,  under  the  circumstances  now  men- 
tioned, holds  the  bill  or  note  onerously  and  hanafide^  unless 
the  contrary  be  instructed  by  his  writ  or  oath. 

The  principles  here  laid  down  as  applicable  to  subscript 
tions  obtained  through  force,  seem  to  apply  in  evefy  other 
case  where  legal  consent  is  wanting.  For  instance,  in  the 
case  of  a  bill  or  note  signed  by  a  minor  having  curators 
without  their  consent,  although  it  has  been  held  in  Eng- 
land, ^  that  a  bonajide  onerous  indorsee  is  entitled  to  recover 
upon  such  a  document,  even  when  the  minor  has  been  frau- 
dulently induced  to  grant  it,  it  is  not  probable  that  such  an 
indorsee  would  be  protected  in  Scotland,  if  the  original  con- 
sent of  the  minor  was  not  legally  given,  which,  in  general, 

'  Rdd  r.  Piroudfoot,  Sdi  Dec.  1758,  Morr.  12344. 

*  Morris  o.  Lee^  Cbitty,  60,  Bsylcy,  S07.     Yule  also  Haly  r.  Lane,  f  Atk. 
192,  where  a  similar  doct^ne  is  laid  down. 
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it  could  not  be  widiout  kk  curators.  ^  If  the  mkioi^s  con* 
sent  was  validly  given,  although  it  has  been  fraodoleiidy 
obtainedi  it  follows  from  the  principles  already  stated,  that 
want  of  onerosity  or  bona  fidts  in  an  indorsee  could  not  be 
proved  except  by  his  own  writ  or  oath.    . 

The  law  of  England  agrees  in  so  far  with  the  doctriiie 
already  laid  down  regarding  the  privileges  of  iiidorseeSf  that, 
although  a  bill  or  note  should  have  been  given  without  value 
to  the  original  payee,  this  cannot  be  pleaded  against  an  one- 
rous indorsee,  though  he  was  aware  of  the  fact  at  the  time 
of  taking  the  bill;  ^  and  still  less  though  he  should  know 
that  the  bill  or  note  was  given  to  the  original  holder  entire* 
ly  for  his  accommodation.  ^  But  it  differs  from  the  law  of 
Scotland  in  these  two  points ;  1^  That  where  fraud  is  alle- 
ged against  the  original  holder  of  the  bill  or  note,  the  indor- 
see will  be  bound  to  prove  that  he  gave  value  for  it,  where- 
as, in  Scotland,  this  will  be  presumed,  unless  the  contrary 


'  Hug  subject  afadl  be  more  particularly  discuaaed  afterwaida,  in 
who  are  the  proper  parties  to  bills  of  exdiange. 

*  In  Collins  o.  Martin,  1  Bos.  and  FulL  651,  diis  plea  was  found  unavailsbie 
■gainst  an  onerous  indorsee  of  bills,  although  the  previous  holder,  fribo  indonsd 
tbsm  to  him,  had  reoeiTed  Ifaem  blank  indorsed  from  the  original  payees  solely 
that  he  might  recover  payment  for  his  behoof.  The  same  doctrine  was  laid  down 
^  Lord  Hardwicke,  Comyn's  Rep.  43;  per  Buller,  J.,  in  lichbanow  v.  Bla^ 
son,  2  T.  R.  71 ;  jMT  Lord  Loughborough  in  Du  Bras  o.  Foibes  and  Gregory, 
1  £sp.  117.     Vidi  also  Haly  v.  Lane,  2  Atk.  188. 

*  Per  Lord  Eldon  in  Smith  o.  Knox,  3  Esp.  47.  In  Charles  v.  Maiadfliib 
1  Taunt.  224^  the  plea  of  a  bill  being  an  acconunodation-bill,  was  held  ineffec* 
tual  even  against  indorsees  who  had  received  it  after  the  term  of  payment.  In 
Bosanquet  v.  Beedmen,  1  Stark,  part  2,  p.  1,  the  plaintiffs  (bankers)  being 
creditors  of  the  parties  fixim  whom  they  had  got  the  biU  in  question,  to  a  greater 
amount  than  the  balance  of  cash  in  thehr  hands,  were  found  by  Lord  Ellen- 
borough  to  hold  all  the  securities  in  their  hands,  and,  among  others,  the  bill  in 
question,  for  value,  on  account  of  the  balance  due  to  them.  It  waa  therefore 
decided  that  they  were  not  liable  to  the  defence  of  this  bill  being  an  acoommods- 
taon4iilL  A  similar  rule  was  followed  in  Marshal],  ear  ^parU  1  Atk.  131  \  Arden  v. 
Wirtkins,  3  East.  122,  and  Mellet  v.  Thomson,  h  Esp.  ITS. 
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be  proved  by  his  writ  or  oath ;  and,  2eSy,  That  it  may  be 
proved  in  England  by  parole  evidence,  that  the  indorsee  was 
pmj  to  the  original  holder's  fraud ;  for  instance,  that  he 
knew  of  the  holder  having  got  the  bill  or  note  for  a  diffe- 
rent purpose  from  that  to  which  he  applied  it;  ^  whereas,  in 
Scotland,  no  such  objection,  as  already  shewn,  can  be  pro- 
Ted  when  it  goes  to  contradict  the  bill  or  note,  unless  by  the 
indorsee's  writ  or  oath.  It  has  been  likewise  held  in  Eng- 
land,^ that  parties  who  got  a  bill  or  note  from  the  drawer, 
for  whose  accommodation  it  was  accepted,  but  afterwards 
returned  it  to  him  as  useless,  and  then  got  it  back  again,  for 
what  purpose  did  not  appear,  could  not  sue  upon  it  against 
the  acceptor ;  and  farther, '  that  the  holders  of  an  accom- 
modation-bill could  not  sue  the  acceptor  for  a  greater  part 
of  its  amount  than  appeared  to  be  the  debt  due  to  them  by 
the  party  for  whose  accommodation  it  was  accepted.  This 
last  plea  would  have  been  relevant  in  Scotland  if  proved  by 
the  books  or  oath  of  the  holder.  But  neither  of  the  defences 
in  these  two  last  cases  could  have  been  proved  by  any  evi- 
dence short  of  his  writ  or  oath. 

In  a  question  between  the  original  parties  to  a  bill  or 
note,  or  between  the  indorser  and  indorsee,  as  to  whom  the 
indorsation  forms  a  new  contract,  it  has  been  held  in  Eng- 
land, (independently  of  any  charge  of  fraud  in  procuring 
the  contract,)  that  parole  evidence  can  be  brought  even  of 
want  of  consideration,  ^  or  of  a  partial  failure  of  the  con- 

1  Smith  V.  Knox,  3  Esp.  47. 

*  Cartwrigbt  r.  Williams,  2  Starkie,  340. 

Mooes  V.  Hibbert,  3  Stark.  304.  In  Wiffen  v,  Roberts,  I  Esp.  261,  the 
same  doctrine  was  held  in  an  action  by  the  indorsee  against  the  drawer  of  an  ac- 
ODDUDodalioD-bQl,  though  the  plaintiff  was  non-suited  on  another  ground. 

*  Jd&tes  V.  Austin,  1  Str.  674.  In  Solomon  r.  Turner,  1  Stark,  51,  whidi 
vas  an  action  by  the  payee  against  the  maker  of  a  note,  inadequacy  of  conside- 
ntioii,  nt,  the  alleged  inferior  value  of  certain  pictures  sold  by  plaintiff  to  de- 
fndttti  wBt  adpttted  to  proof  only  in  connection  with  other  circumstances,  as 
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trac^  wberk  it  Is  divisible^  ^  a&d^  isrt&er,  that  payment  nuy 
be.  resisted  on  prdof  that  the  bill  or  note  was  granted  under 
a  condition  which  the  payee  has  fidled  to  implement  ^  This 
last  doctrine  does  not  appear  very  consistent  with  what  has 
been  already  ihentioned  as  established  in  Engfaaidi  viz.  ihsi 
parole  evidence  of  an  agreement  to  grant  indulgence  on  a 
bill  or  note  cannot  be  received  as  a  defence  against  the  do- 
cument itsel£  '  In  Scotland,  none  .of  these  defences  coald 
be  proved,  even  between  the  original  parties  to  the  bill  or 
note,  unless  by  the  holder's  writ  or  oath. 

In  those  cases,  howeter,  where  the  question  of  vahie  or 

indicftttye  of  fraud,  in  crrder  to  annul  the  contract  altogether.  In  Bidunond  «. 
Heapy  and  another,  1  Stark,  202,  it  was  held  a  good  answer  to  a  claim  by  a 
Company  on  a  bill  drawn  in  their  name,  and  accepted  by  the  defendant,  that  he 
had  accepted  It  for  their  accommodation,  and  that  one  of  tiie  partnen  had  agreed 
to  take  it  up  when  it  became  due.  In  Jackaon  o.  WarwidL,  7  T.  R.  Itly  the 
aama  rule  was  enfbrced  against  the  payee  of  a  note  granted  for  apprentiee  fec^  in 
respect  that  the  eonsideiBtion  for  it,  viz.  the  apprenticesh^,  had  failed,  from  the 
indenture  beiE^  written  on  a  wrong  stamp,  and  not  specifying  die  pnmiMm  in 
terms  of  tiie  stamp  laws.  In  Grant  v.  Welchman,  16  East.  207,  tlie  same  rule 
was  laid  down  in  the  case  of  a  note  granted  fbr  apprentice  ho,  tfaoagh  it  wn 
held  io  be  inapplicable  in  the  particular  case. 

'  In  Baorber  v.  Backhouse,  Peake*s  C  N.  P.  61,  which  was  an  action  by  the 
payee  of  a  bill  against  a  firm  in  whose  name  it  was  accepted,  verdict  was  ^ven 
only  for  li.  5,  9b.,  the  sum  really  due  by  them,  one  of  the  partnen  having  frau« 
dulently  accepted  the  fnU  in  their  name  for  an  additional  sum  due  by  bimself  to 
tiie  payee.  In  Jjedger  v.  Ewer,  Peitke,  216,  which  Was  an  action  b^llie  drairar 
against  the  acceptor  of  a  bill  granted  in  consideration  of  the  former  adtoittiag  the 
latter  into  partnership.  Lord  Kenyon  directed  the  Jury  to  find  only  for  the 
amount  of  damage  actually  sustained  by  the  plaintiff,  and  they  returned  a  gene- 
ral verdict  for  the  defendant.  In  Darnell  v.  Williams,  2  Stark,  166^  tiie  same 
rule  was  enforced  in  favour  of  the  maimer  against  the  payee  of  a  promissory-note, 
which  had  been  granted  in  part  for  the  letter's  acoonunodation. 

^  In  Wienholt  v,  Spitta,  3  Campb.  376,  it  was  held,  that  if  a  party  grants  a 
draft  on  condition  that  the  payee  shall  disdiarge  him  from  a  certain  ddyt  without 
Interest,  and  he  announces  his  intention  afterwards  of  exacting  intisrest,  that 
breach  of  condition  will  entitle  the  latter  to  stop  payment  of  the  draft, 

'  P.  13,  note  1, 
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kmfii»  is  referred  to  the  oath  of  the  payee  or  indorsee  of 
a  bill  or  note,  he  must  answer  all  special  questions  which 
relate  to  either  of  these  points ;  and,  accordingly,  ^  the  in«> 
flhnrsee  of  a  bill,  upon  a  reference  to  his  oath,  having  depo« 
Ded  in  general  that  he  had  given  value,  but  having  declined 
to  answer  any  questions  as  to  the  particular  kind  of  value 
given,  the  Court  decided  that  he  "  was  not  entitled  to  the 
"  privileges  of  an  onerous  indorsee/*     The  same  facts,  too, 
which  would  be  relevant  in  England,  as  already  mentioned, 
if  proved  by  parole  evidence,  would  have  equal  weight  in 
Scotland  if  proved  by  the  proper  oath  of  the  payee  or  indor- 
see.   It  will  be  sufficient,  for  instance,  to  prove  agahist  ei- 
ther of  them,  by  their  writ  or  oath,  that  they  obtained  the 
bill  or  note  wholly  or  in  part  without  consideration,  ^  or  that 
they  obtained  it  fraudulently,  or  that  they  are  now  applying 
it  to  a  different  purpose  from  that  for  which  it  was  given  to 
them*    In  England,  it  has  been  held,  that,  where  the  consi- 
deration  for  the  bill  or  note  is  a  contract,  which  has  not  en- 
tirely failed,  but  there  is  merely  such  a  partial  failure  of  it, 
as  resolves  into  an  unliquidated  claim  of  damages,  as,  where 
bills  have  been  accepted  in  consideration  of  the  payee  giv- 
ing the  acceptor  the  lease  of  a  house,  and  he  has  let  him  in- 
to possession,  but  given  hini  no  lease,  ^  or  for  the  price  of 
some  goods  which  wre  alleged  to  have  turned  out  unmarket- 
able, *  or  for  a  pipe  of  wine,  *  or  of  other  articles,  ^  which 
turn  out  bad,  or  where  a  note  has  been  taken  for  appren- 
tice-fee, by  way  of  indulgence^  (the  money  being  payable 
at  the  beginning  of  the  apprenticeship,)  but  the  apprentice- 
ship is  broken  off^  by  the  master's  fault,  before  its  termina- 

'  Siraa  V.  Swuiy  SOth  Juod  1786,  Morr.  9418^ 

'  fttbablT,  cm  the  principles  already  explained,  a  bill  or  note  granted  by  wHy 
of  donstion  should  be  exempted  from  this  rule. 

*  Moggridge  V.  Jones,  14  East.  485,  3  Campb.  da 

*  Hiorgan  v.  Ricfaaidson,  3  Campb.  40. 
c.  SEtnpson,  1  Campb.  40  note.     *  Tye«.  Gwynn^  2  Cunpb.  346. 
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tion ;  in  all  these  cases,  there  is  in  England  merely  a  counter- 
claim for  damages,  but  no  defence,  against  payment  of  the 
bill  or  note.     On  the  other  hand,  if  the  contract  is  rescindr 
ed,  the  consideration  of  the  bill  or  note  fails,  and  payment 
of  it  cannot  be  enforced*  ^    The  principle  of  this  distinction 
seems  to  be,  ^  that,  though  the  contract  may  be  divided,  if 
part  of  the  consideration  fails,  this  is  not  the  case  with  any 
security,  such  as  a  bill  or  note,  granted  in  implement  of  the 
contract,  which,  being  indivisible,  must  remain  entire,  unless 
the  consideration  has  entirely  failed*    Such  a  distinction  may 
perhaps  be  necessary  in  England,  in  order  to  restrain  the  la- 
titude of  parole  proo^  which  would  otherwise,  in  this  case, 
be  admitted  in  defence  against  a  liquid  written  obligatioi^ 
But,  in  Scotland,  where  the  presumption  of  value  arising  on 
the  face  of  the  bill  or  note  cannot  be  redargued  unless  by 
the  holder's  own  writ  or  oath,  there  appears  to  be  no  dan- 
ger in  giving  full  effect  to  such  evidence  against  himself,  in 
the  way  of  direct  defence  against  payn^ent,  whether  he  ad- 
mits that  the  contract  has  failed  entirely,  or  that  there  is 
merely  such  a  partial  failure  in  implement  of  it,  as  forms  a 
ground  of  abatement  from  the  amount  of  the  bill. or  note. 

It  seems  to  be  a  sufficient  answer  to  the  plea  of  want  of 
consideration,  whether  instructed,  as  in  England,  by  parole 
evidence,  or  established,  as  in  Scotland,  by  the  writ  or. oath 
of  the  holder  of  the  bill,  that  it  was  granted  in  implement 

>  Chitty,  72;  Bayley,  394.  In  Lewis  v.  Cosgraye,  2  Taunt  2,  it  was  uhi- 
matdy  beld  to  be  a  good  defence  againBt  payment  of  a  bank^'s  dieck  giveo  fbr 
the  price  of  a  bone,  ^t  the  horse  had  been  returned  as  unsoandy  and  -diat,  (aU 
thoa^  the  plaintiff  had  at  first  reAiied  to  receiTe  him  back,)  the  horse  had  be<si 
at  last  put  into  his  stables  without  his  knowledge ;  it  being  held  that  liie  plain* 
tiff  knew  of  the  unsoundness,  and  was  therefcre  barnd,  by  his  own  fraud,  item 
pleading  that  the  contract  had  not  been  rescinded.  Fids  also  Solomon  v.  Turaer, 
and  Tye  v.  Gwynn,  2  Campb.  3416,  and  1  Staik.  51,  where  it  was  held  that  the 
proof  of  fraud  would  have  annulled  the  contract  altogether,  and  thus  afforded  a 
complete  defence  against  payment  of  the  note. 

*  Pel'  Loid  EUenborougfa  in  Tyc  v.  Gwynn,  2  Campb.  347. 
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of  an  obligation  in  honour,  ^  or  in  morality,  ^  or  of  a  natu- 
ral obligation,  as  to  provide  for  a  child,  ^  or  of  a  debt  due. 
by  a  third  person,  *  or  of  one  barred  by  prescription,  ^  or 
by  a  discharge  or  certificate.  ^  But  these  remarks,  as  weU 
as  those  which  have  been  already  made  regarding  wont  of 
consideration,  are  to  be  understood  under  the  exception  of 
those  cases  where  a  bill  or  note  is  granted  by  way  of  dona- 
tion inter  vivos^  which,  for  the  reasons  already  stated,  would 
probably  be  now  sustained  in  Scotland,  even  in  a  question 
between  the  granter  and  payee. 

Although  the  want  of  consideration  for  a  bill  or  note  can- 
not, for  the  reasons  already  stated,  be  proved,  according  to 
the  law  of  Scotland,  unless  by  the  holder's  writ  or  oath,  any 
sort  of  proof  is  competent  to  establish,  as  a  ground  for  re- 
fusing action  on  such  documents,  that  the  consideration 
given,  either  for  the  granting  or  indorsation  of  them,  was 
ill^ial.  For  the  concealment  of  the  illegality  under  the 
disguise  of  an  onerous  deed  is  part  of  the  fraudulent 
scheme  devised  by  both  parties  to  defeat  the  law ;  and  this 
scheme  cannot  be  counteracted,  without  endeavouring  to 
get  at  the  truth  of  the  transaction  by  any  competent  evi- 
dence. ''  This  rule,  however,  cannot,  in  general,  affect  any 
but  tliose  who  were  parties  to  the  illegal  consideration  for 

'  Per  Sir  J.  Mansfield,  C.  J.,  in  Gibbs  u.  Merrhill,  3  Taunt  307. 

*  Lee  V.  Moggridge,  5  Taunt.  36. 

'  Scion  r.  Seton,  2  Brown,  Ch.  Gas.  616.  The  Loid  Chancellor,  in  thin 
OM,  expreswd  doubts  whether  a  promissory-note  for  £,9500,  given  by  a  mother, 
dod  gut  into  the  hands  of  a  trustee,  as  a  provision  for  a  child  with  which  she 
was  then  pregnant,  was  sufficiently  midum  pactum  to  be  delivered  up  for  want  of 
c<XBidention.     Vide  Chitty's  account  of  the  same  case,  p.  72,  note  c. 

*  PopfOewell  V.  Wilson,  I  Str.  26a 

^JPo- Lord  Mansfield,  1  Cowper  290  ;  Laid  Baym.  389. 

*  Ibidem ;  vide  also  Thieman  r.  Fenton,  2  Cowp.  544 ;  Birch  v,  Sharland, 
1 T.  R.  715.  In  the  first  of  these  cases,  the  effect  of  a  new  security,  in  reviving 
a  debt  that  wocdd  have  been  otherwise  barred  by  a  certificate,  is  fully  aigued* 

'  FidBopiman  of  Wihnot,  C.  X,  in  Collins  v,  Blantem,  2  Wilson,  C5a 
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which  the  bill  or  note  was  granted.  The  princqile  in  such 
cases,  which  is,  that  courts  of  law  must  npt  give  ^Eect  to 
rights  founded  on  a  transgression  of  the  law,  cannot  apply 
to  any  but  the  actual  transgressors.  They  are  precluded, 
by  their  own  delict,  from  suing  upon  the  bill  or  note.  But 
it  is  not  altogether  invalid ;  for,  as  it  is  in  its  own  nature  a 
negotiable  document,  the  full  right  of  which  may  be  trans^ 
mitted  to  third  parties,  independently  of  any  personal  objeo- 
tions  against  previous  holders  that  do  not  appear  on  the  face 
of  it,  indorsees,  unless  they  are  proved  to  have  been  par- 
ties to  the  illegal  cause  of  granting  it,  cannot  be  affected  by 
such  objections.  Hie  ori^al  payee  is  liable  to  such  in- 
dorsees by  virtue  of  his  indorsation,  and  the  acceptor,  in 
consequence  of  his  signing  a  document  which  he  knows  to 
be  capable  of  transmission  to  a  third  party  by  an  indepen- 
dent and  unexceptionable  title.  There  are  exceptions  to 
thb  rule,  which  shall  be  afterwards  noticed ;  but  they  are 
founded  on  special  statute. 

Under  these  limitations,  it  may  be  laid  down,  that  no 
party  can  enforce  payment  of  a  bill  or  note  granted  or  in- 
dorsed to  him  for  a  con^deration,  either  criminal  in  itself,  of 
prohibited  by  law.  In  this  view,  it  may  be  doubted  whether 
there  is  any  solid  ground  for  the  distinction  laid  down  by 
some  authorities,  ^  between  nuUa  u»  se  and  nuda  prohibUay  to 
the  efiect  of  holding  that  the  latter  do  not  nullify  a  contract 
in  themselves,  unless  nullity  is  the  penalty  inflicted  by  sta- 
tute^ but  merely  give  a  claim  for  the  statutory  penalty. 
This  distinction  has  been  denied,  ^  and  apparently  with  rea- 
son ;  for,  whatever  the  law  prohibits  must  be  considered  as 
a  transgression,  with  reference  to  those  who  are  sulgect  to 
the  law ;  and,  therefore,  there  is  the  same  reason  why  courts 
of  law  should  refuse  action  upon  contracts  founded  on  a 

*  Bteckrtone,  ▼.!.  p.  57  ;  Witfaam  r.  Lee,  4  Esp.  S64. 

'  iVr Heath  and  Rooke,  J.,  in  Aubert  v,  Muc,2  Boi.  and  PulL  374*5. 
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tiolalion  of  express  laws,  as  upon  those  which  are  cruninal 
in  themselyes.  The  application  of  this  doctrine  shall  be  af- 
terwards considered. 

There  are  various  contracts  under  which  action  is  refused 
at  ccmunon  law,  on  one  or  other  of  the  grounds  now  stated, 
whether  the  action  be  brought  upon  bills  or  notes,  or  any 
other  kind  of  obligation.  1.  No  obligation  is  good,  when 
granted  as  an  incentive  to  commit  a  crime.  The  rule  of 
law  is,  "  You  shall  not  stipulate  for  iniquity."  ^  The  same 
nile  strikes  against  any  obligation  granted  as  an  incentive  to 
a  breach  of  morality,  as  a  bill  granted  for  the  price  of  pro- 
stitution. *  But,  on  the  other  hand,  it  is  sustained  when 
granted  as  an  indemnity  for  past  cohabitation,  ^  or  as  a 

*  Per  Wilmot,  C.  J.,  in  Collins  v.  Blantem,  2  Wils.  350.  The  same  princi- 
ple was  recognised  in  the  case  of  Lord  LoTat  v,  Fraser,  8th  Feb.  1745,  where 
the  C6iirt  reduced  a  bond  on  the  ground  that  it  had  been  granted  as  an  incentive 
to  conunit  high  treason,  though  they  afterwards  altered  the  interlocutor,  on  a 
proof  of  facts  which  removed  that  objection. 

'  In  Walker  v.  Parkins,  2  Burr.  156^  judgment  was  given  for  the  defendant, 
00  demurrer,  in  an  action  upon  a  bond  for  an  annuity  of  £.60,  given  by  him  to 
s  woman  who  lived  with  him,  but  which  was  to  be  vacated  if  she  quitted  him,  or 
^ed  with  anotber  man,  which  the  Court  held  to  be  a  stipulation  that  she  was  to 
lose  the  annuity,  if  she  became  virtuous. 

'  This  has  been  held  in  England  in  these  several  cases  ;  ex  parte  Cottrel,  2 
Covper,  212,  being  a  bond  by  a  person  to  pay  a  certain  sum  to  another  man,  in 
considaation  of  his  marrying  a  woman  who  had  lived  with  the  obligor  ;  In  M. 
Afioandale  r.  Harris,  2  P.  Williams,  43d»  being  the  case  of  a  bond  of  provision 
by  B  noUeman  to  a  woman  whom  he  had  seduced,  and  to  a  child  he  had  by  her, 
but  which  had  died  before  the  action ;  in  ex  parte  Mumford,  15  Vesey,  289,  where 
s  dsim  in  bankruptcy  was  sustained  on  three  promissory-notes  granted  by  the 
bankrupt  to  the  petitioner  for  damages  and  ezx^enses,  (for  which  an  action  had 
been  taised,)  far  seducing  his  daughter ;  in  Turner  v.  Vaughan,  2  Wilson,  339, 
beiqg  the  case  of  an  annuity  of  £.30  for  life  to  a  woman  for  past  cohabitation  ; 
in  Hin  9.  Spenser,  Ambler,  641,  where  a  bond  of  £.50  per  amntm  to  a  prosti- 
tute for  her  fiiture  maintenance  was  sustained ;  and  in  Gibson  v.  Dickie,  3  M. 
^  S.  463»  where  effect  was  g^ven  to  a  bond  for  an  annuity  of  £.30  granted 
>n  consequence  of  past  cohabitation. 
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provision  for  the  of&pring  of  an  illicit  connection.  ^  It  hfti 
been  decided,  however,  that  such  a  security  is  not  valid^ 
when  granted  to  a  prostitute,  ^  or  on  account  of  an  adulte- 
rous connection. '  Another  instance  of  a  bill  annulled  cb 
titrpem  causam^  in  a  suspension  between  the  original  parties, 
v^  occurs  in  a  recent  case,  *  2.  A  bond  "or  other  security  af- 
fords no  ground  of  action,  when  ^iven  in  consideration  of 
the  grantee  dropping  a  criminal  prosecution,^  or  procu- 

'  In  the  case  of  Annandale,  already  cited,  the  bond  was  intended  partly  ss 
a  provision  to  the  child.  The  bond,  also,  in  the  case  of  ex  parte  Cottrel  was 
intended,  in  part,  for  the  same  purpose.  In  Scotland,  in  the  case  of  Irvine 
V.  Skene,  7th  March  1707,  Morr.  6351,  the  Court  refused  to  sustain  it  as  a 
ground  of  nullity  against  a  bond,  ^t  it  had  been  granted  by  a  mother  as  a  pro- 
vision to  her  adulterous  child ;  and  in  the  case  of  Hamilton  o.  Bonamy  and  Ha^ 
milton,  26Ui  June  1765,  Morr.  9471,  they  sustained  a  bond  granted  by  a  father 
under  the  same  circumstances,  so  far  as  it  was  intended  as  a  provision  to  hit 
adulterous  child. 

'  Whally  «.  Norton,  1  Vem.  483,  where  an  opinion  to  this  effect  was  exprev- 
ed  by  the  Master  of  the  Rolls,  and  Matthew  r.  Hanbury  and  Ux.  2  Vem.  187. 
Vide  also  1  Bell's  Comm.  232,  note  & 

'  In  Durham  v.  Blackwood,  20th  July  1622,  Morr.  9469,  the  Court  re- 
fused to  sustain  such  a  bond  of  aliment,  even  in  so  far  as  it  was  intended  for  the 
benefit  of  the  issue.  In  Ross  v.  Robertson,  25th  June  1642,  the  Court  went  to 
the  other  extreme,  sustaining  a  similar  bond  for  the  sole  benefit  of  the  mother. 
But,  in  the  later  case  of  Hamilton  o.  Bonamy  and  Hamilton,  note  1.,  they 
adopted  what  appears  to  be  the  proper  distinction,  sustaining  such  a  bond  in  so 
iar  as  it  was  designed  for  the  benefit  of  the  ofispring,  while  they  set  it  aside  in  so 
far  as  it  regarded  the  adulterous  mother.  Vide  also  the  English  case  of  Priest  v, 
Fkvrot,  2  Vesey,  160. 

*  Hanmton  v.  Main,  3d  June  1823,  2  Shaw,  356. 

*  In  Wallace  v,  Hardacre,  1  Camp.  45,  action  was  sustained  on  a  bill  taken 
as  a  siil^tute  for  a  forged  bill,  (which  was  thereupon  given  up,)  solely  on  the 
ground  of  there  havipg  been  no  bargain  to  stifle  a  prosecution  for  the  forgery. 
In  Collins  v.  Blantem,  2  Wilson,  349,  action  was  refused  on  a  bond  taken  as  a 
substitute  for  a  promissory-note,  which  had  been  granted  in  consideration  of  the 
gpnter  abandoning  a  prosecution  for  perjury.  In  Edgecomb  v.  Rood  and 
others,  5  East.  294^  the  Court  of  King's  Bench  decided,  that  an  agreement  to 
discharge  a  misdemeanour,  was  unlawful  and  ineffectual.  It  seems  to  have  been 
held  at  one  time,  (Johnston  v.  Ogilvy,  3  P.  Williams,  279 ;  Fellows  v.  Taylor, 
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ring  a  pardon,  *  or  suppressing  evidence.  2  But  such  a 
bcmd  or  security  has  been  sustained,  when  it  is  accepted 
by  a  party  merely  ih  satisfaction  of  his  civil  claims, 
(though   these  should  arise  from  the  delict  of  another 

7  T.  B.  475 ;  Dngge  v.  Iberson,  2  Esp.  643,  per  Lord  Kenyon,)  that  such  an 
igraement  was  not  Toid  with  reference  to  a  misdemeanour.     But  the  case  of 
Edgecomb  p.  Rood  and  others  decided  the  contrary.      In  ScotUmd,  the  same 
pimcii^  is  applicable  to  crimes  of  every  description.    There  is  a  case,  Grant  v. 
Ikvidsoa,  12th  August  1786,  Morr.  9571,  where  the  Court  held  it  lawful  for  a 
Hrk-Msnon  to  tnnsact  a  fine,  which  was  recoverable  by  popular  action  under 
&e  Scotch  act  1661,  c.  38.     But  the  Lord  Ordinary  had  found,  that  the  trans- 
sction  was  illegal^  and  his  interlocutor  appears  to  have  been  well  founded ; 
9de  Bdl,  i.  232,  note  3.     In  another  case,  Lee  v,  Watson,   20th  May  1795, 
vbere  a  fatheiwin-law  had  paid  bills  forged  by  his  son-in-law,  to  save  the 
latter  from  a  prosecution  for  forgery,  he  was  not  allowed  to  plead  compensation 
fiir  die  sum  thus  paid,  against  a  claim  which  his  son-in-law  had  upon  him  un- 
der his  marriage-contract,  and  which  chiim  the  son-in-law's  creditors  had  sold 
to  a  third  party  who  sued  him  upon  it.     There  is  a  case  not  very  reconcile- 
abte  with  the  rule  here  laid  down,  M<Leod  v.  Fraser,  14th  Dec.  1758,  Morr. 
A563;  where  a  party  had  granted  a  bill  for  behoof  of  a  third  party  for  £.70^  as 
the  expenses  of  a  criminal  prosecution  against  him,  on  condition  of  the  prosecu- 
tor, to  whom  the  bill  was  granted,  dropping  the  prosecution,  wkick  \Daa  dtme^ 
(he  being  all  the  while  quite  aware  of  the  purpose  of  granting  the  bill,)  and  yet 
vas  found  entitled  to  his  relief  against  the  party  for  whose  behoof  it  was  grant- 
ed.    This  decision  appears  to  be  contrary  to  the  rule,  Jn  turpi  causa  meUor  est 
cmt£tio  possidentis.    In  a  late  case,  Kennedy  v,  Cameron,  7th  Feb.  1823,  2 
Shaw,  192,  the  C!ourt  passed  the  suspension  of  a  charge  on  a  bill  granted  to  in- 
duce a  party  to  drop  a  prosecution  for  theft,  even  while  the  bill  was  in  an  in- 
dorsee's hands,  the  bill  having  been  indorsed  after  the  trial,  (in  which  the  pan- 
Qel  had  been  acquitted,)  and  the  date  of  the  indorsation  being  torn  off! 

*  In  Stewart  v.  the  Earl  of  Galloway,  3d  June  1752,  Morr.  9465,  Gorman 
r.  Cole,  3  Esp.  253,  per  Lord  Eldon,  C.  J. 

'  In  Pool  r.  Bonsfield,  1  Camp.  55,  Lord  EUenborough  denied  effect  to  an 
agreement  by  the  payee  of  a  bill  to  discharge  it,  on  condition  of  his  not  being 
pressed  in  Court  to  answer  the  matters  contained  in  an  affidavit.  In  Nerot  v. 
Wallace,  3  T.  XL  17,  the  same  decinon  was  given  upon  a  writ  of  error  from  the 
Common  FleaS|  against  an  agreement  by  the  friend  of  a  bankrupt  to  give  a 
sam  to  hu  cT«ditorSy  if  they  would  desist  from  examining  him  with  regard  to 
cntan  funds. 
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party,)  1  or  where  authorised  by  the  Court  as  |Hirt  of  tie 
punishment,  ^  or  wfaea  taken  by  an  excise-officer  in  satis&c- 
tian  of  penalties  which  he  holds  a  warrant  to  recover,  provi* 
ded  his  conduct  is  approved  of  by  his  superiors ;  it  being 
held,  in  such  a  case,  that  satisfaction  has  been  given  to  all  par- 
ties interested.  ^  In  Scotland,  the  magistrates  of  a  burgh, 
suing  on  the  indorsation  of  a  bill  made  to  them  by  a  debtor 
confined  in  their  jail,  for  their  indemnity  in  case  of  his 
piajking  his  escape,  were  found  to  have  no  good  tide;  it 
being  held,  that  such  a  transaction  was  ill^al,  as  tending  to 
make  magistrates  negligent  of  the  custody  of  the  debtor.  * 
4.  Effect  has  been,  refused  in  England  to  a  promissory^note 
granted  to  parish-officers  by  tlie  father  of  a  natural  child, 
in  consideration  of  his  being  relieved  from  its  maintenance; 
this  being  held  inconsistent,  both  with  the  English  statutes 
on  the  subject,  and  with  public  policy,  as  giving  the  persons 
who  have  a  care  of  the  child  an  interest  against  its  life.  ^ 
This  last  ground  of  judgment  seems  also  applicable  to  such 

*  In  Kaye  v,  Bolton,  6  T.  R.  134»  an  agreement  by  the  firiend  of  a  Imnknipt 
tp  pay  bi$  whole  debtSf  on  condition  of  the  iNX>ceeding8  against  him  under  a  oom- 
mission  of  bankruptcy  being  dropped*  was  sustained.  In  Brett  v.  Close,  16  East 
293»  a  person  committed  by  the  Court  of  Chancery  for  contempt,  in  reqpect  of 
his  not  paying  a  certain  sum  as  ordered,  having  afVerwarda.  granted  notes  to  the 
creditor  for  payment  of  the  sum  with  costs,  on  condition  of  his  being  liberated, 
t]ie  Court  of  King's  Bench  sustained  action  upon  the  notes,  holding  that  such  a 
process  of  contempt  waa  a  dvil  process.  In  Hardiiig  v.  Cooper,  1  Stark.  467, 
effect  was  given  to  an  agreement  by  the  father  of  a  bankrupt,  who  waa  prosecuted 
for  fraud,  to  pay  the  prosecutor  2b.  6d.  per  pound,  with  his  costs  in  the  cxnl 
proceedings,  (afier  which  the  prosecution  was  dropped,)  the  dropping  of  the  pro- 
locution  not  being  proved  to  be  part  of  the  agreement. 

'  In  Beal  v.  V^Tingfield,  11  East.  46^  this  appears  to  bare  been  the  ground  of 
judgment. 

*  Filkington  v.  Oreeb  and  another,  2  Bos.  and  PulL  151 ;  Sugan  o.  Brink* 
worth,  4  Camp.  46. 

*  Sfaoolbred  and  others  v.  Osborn,  18th  June  1769,  Monr.  9468. 

*  Cole  r.  Gower,  6  East.  110. 
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agreements  when  made  in  Scotland.  5.  In  England,  where 
wagers  are  countenanced  at  common  law,  action  is,  however, 
refused  on  certain  kinds  of  wagers,  (and  of  course  on  securi- 
ties granted  in  implement  of  them,)  as  being  contrary  to 
pubfic  policy,  ^  or  to  the  feelings  or  interests  of  a  third  per- 
son, *  and  for  other  causes.  But  our  courts  refuse  effect 
to  all  wagers  whatever,  on  the  sound  principle,  that  courts 
of  law  were  instituted  solely  for  protection  of  real  rights, 
and  for  the  enforcement  of  serious  contracts.  ^  6.  A  bond 
or  agreement,  which  has  the  eflFect  of  restraining  the  granter 
from  marriage,  has  been  found  in  England  not  to  form  a 
ground  of  action.  ^  7.  The  same  rule  is  adopted,  both  in 
England  and  Scotland,  with  regard  to  all  agreements  stipu- 

>  Vide  Chitty,  75,  and  cases  therein  cited.  Vide  also  Gilbert  v.  Sykes, 
16  East  150,  where  action  was  refused  upon  a  wager  as  to  the  life  of  Napoleon 

'  In  Da  Costa  v.  Jones,  2  Cowper,  789,  a  wsger,  as  to  the  sex  of  the  Chevalier 
D'EoD,  was  held  tp  be  illegaL  Vide  also  Ditchboume  v.  Goldsmith,  4  Camp. 
153,  and  some  other  cases  of  wagers,  in  a  note  to  the  report  of  this  case,  and 
IB  ODtty,  75. 

*  In  one  early  case,  A.  r.  B,  9th  February  1676,  Morr.  9505,  the  Court 
gave  effect  to  a  wager,  thou^  some  of  their  number  were  against  it,  on  the 
grounds  which  have  been  ultimately  adopted  ;  and,  in  another  case,  Hope  v. 
TVeedle,  3d  Dec.  1776,  Morr.  9722,  the  Court  appears  to  have  recognised  the 
legality  of  wagers  in  general,  though  they  did  not  give  eifect  to  the  wager  then  in 
question.  But  !t  is  now  Bnally  decided,  Bruce  v,  Rosa,  26th  Jan.  1787,  Morr. 
9523;  afllmied  on  appeal,  and  Wordsworth  o.  Pettigrew,  15th  May  1799,  Morr. 
9^4^  that  wagers  are  not  actionable.  In  the  first  of  tiiese  cases  diere  were  two 
otjectkns :  1,  Hiat  no  wager  could  be  sustained ;  and,  2.  Hiat  the  wager  in 
<iuesdon  was  contrary  to  'public  policy.  Hie  decision  was  affirmed  upon  ap- 
pal on  die  first  ground,  as  appears  from  Mr  J.  Buller*s  opinion,  3  T.  R.  697, 
where  be  expresses  a  wish  that  the  question  were  also  reconsidered  in  Eng- 
land. Lord  Mansfield,  in  2  Cowp.  735,  and  Mr  J.  Ashurst,  as  well  as  Mr  J. 
BoUer,  in  2  T.  R.  615-16,  express  a  decided  opinion  against  the  propriety  of 
giving  any  eflfbct  to  wagers. 

*  In  Low  r«  Hers,  4  Burr.  2225,  judgment  was  arrested  on  a  bond- wherein 
the  dcfeadant  had  agreed  to  pay  £.  1000  to  the  phuntifTif  he  married  any  other 
^oman  than  her ;  this  being  held  to  infer  no  obligation  by  either  of  them  to 
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lating  rewards  for  bringing  about  marriages.  ^  8.  Though 
some  restraints  on  natural  liberty  are  ineffectual,  and,  there- 
fore, illegal  considerations  of  a  bill  or  note,  such  as  an  ob- 
ligation to  perpetual  banishment,  *  or  perpetual  servitude;  ^ 
yet  it  has  been  held  that  an  engagement  to  work  for  hire, 
even  during  life,  is  effectuaL  *  With  regard  to  restraints  of 
a  different  kind,  viz.  restrictions  on  the  freedom  of  trade,  it 
has  been  decided,  that  an  engagement  not  to  trade  at  all 
within  this  country  is  illegal  and  ineffectual ;  but  that  an 
agreement  not  to  trade  in  a  certain  place  or  within  a  given 
distance  of  it  is  valid.  ^    By  the  5  and  6  Edward  VI.  c.  16, 

marry  each  other.  In  Hartley  v.  Rice,  10  East.  22,  judgment  was  given  on 
the  same  ground,  against  a  bet  of  fifty  guineas^  which  the  plaintiff  was  to  lose  If 
he  married  within  tax  years. 

■  Campbell  v.  Bums  and  Stewart,  6th  June  1676,  Morr.  9505,  Lord  Foun- 
tainhall  says,  that  this,  which  seems  to  have  been  the  first  process  of  the  kind, 
moved  **  laughter;**  but  he  does  not  mention  how  it  was  decided.  In  Earl  of 
Buchan  v.  Cochran,  Jan.  Feb.  and  June  1696,  Morr.  9507, 4505,  mbond  of  this 
kind,  granted  for  £,  1000  had  been  found  null  by  the  Court  of  Chancery  in  Eng- 
land,  as  being  contra  bancs  mores ;  but  the  creditor  having  charged  upon  it  here,  at 
least  so  fiur  as  regarded  his  expenses  incuned  in  the  debtor's  buaneast  tfa«  Gout 
appointed  him  first  to  condescend  on  the  particulars  of  those  expenses.  Bui  it 
does  not  appear  how  the  case  was  at  last  decided.  The  point  was  however  settled 
in  the  case  of  Thomson  v.  M'Kaile,  144h  Feb.  1770,  Morr.  9519,  being  the 
case  of  a  kind  of  promissOry-note  granted  by  the  parents  of  a  young  man,  payable 
on  condition  of  his  being  provided  by  the  payees  with  a  suitable  wife.  The 
Court,  after  full  discussion,  found  that  such  an  obligation  was  amira  htmoB  mom, 
and  therefore  could  not  support  an  action.  In  England,  such  bonds  have  been 
long  discouraged.  Vidt  Drury  o.  Hooke,  1  Vem.  418 ;  Duke  of  Hamilton 
and  Ux.  v.  Lady  Mohun,  2  Vem.  652.  Fidlealso  Chitly,  p.  75,  and  authorities 
there  cited. 

'  Weddetbum  v.  Monorgun,  6th  March  1612,  Morr.  945& 

•  Laird  of  Caprington  r.  Giddow,  24th  March  1632,  Morr.  9454. 

«  Ersk.  1,  7,  62;  Reid,  13th  Feb.  1687,  1  FountainhaU,  439,  1  Bd],23& 

*  Vide  Hunlock  v,  Blacklowe,  2  Saunders,  156,  note  1;  Mitdiellv.  Reynolds, 
1  P.  Williams,  189;  Cheesman  v.  Naish,  2  L.  Raym.  1456;  and  Davis  r. 
Mason,  5  T.  R.  118,  which  go  to  establish  both  oftfaese  points.     Th«  last  case 
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and  the  49  Geo.  III.  c.  126,  which  extends  it  to  Scotland, 
and  likewise  applies  it  to  a  greater  number  of  cases,  all 
agreements,  bonds,  or  engagements  of  any  kind,  concerning 
the  sale  of  offices  connected  with  the  administration  of  jus- 
tice^ or  in  the  gift  of  the  crown,  or  any  of  the  other  offices 
described  in  these  two  statutes,  are  void  as  respecting  the 
parties  between  whom  the  agreement  was  made.  ^  Analo- 
gous to  this  case,  in  point  of  principle,  is  an  agreement,  fbr 
gain,  to  recommend  a  person  to  an  office  in  the  army.  So 
far  does  the  law  of  England  carry  its  aversion  to  such  trans- 
actions, that  ^  relief  was  given  in  equity  against  a  promisso- 
ry-note, granted  by  a  subaltern  to  his  Colonel  for  procuring 
him  promotion,  although  the  amount  of  the  note  was  pre- 
vioQsly  in  the  hands  of  the  Sheriff^  who  had  levied  it  by  an 
execution. 

10.  All  contracts  made  with  an  alien  enemy  during 
var  are  illegaL  It  has  therefore  been  decided  in  Eng- 
land, ^  that  a  bill  drawn  during  war,  by  an  alien  enemy,  on 
a  merchant  in  London,  and  indorsed  by  the  drawer  and 
payee  to  a  British  subject  then  residing  in  an  enemy's  coun- 
tT)',  but  who  was  held  to  be  privy  to  the  original  nature  of 
the  contract,  could  not  produce  action  at  the  indorsee's  in- 
stance, even  on  the  return  of  peace.     On  the  same  princi- 

*w  an  ■grwmeiit  of  this  kind  by  a  person  on  being  admitted  as  assistant  to  a 
'Q'i^tOD  apothecary.  In  Scotland,  in  the  case  of  Stalker  v.  Carmichael,  15th  Jan. 
1735^  Morr.  9455p  where,  in  a  contract  of  copartnery  between  two  persons  to 
^^  oa  bookselling  in  Glasgow,  to  last  for  three  years,  it  was  stipulated,  that 
ether  of  them  decfining  to  renew  the  partnership  after  that  period  should  be 
<^«i»Red  from  trading  as  a  bookseller  in  Glasgow,  (that  dty  being  then  judged 
too  osrrow  for  two  bo<dcsellers,)  the  Court,  in  a  reduction  of  the  contract,  sustain- 
ed tins  clause,  aa  '*  not  contrary  to  the  liberty  of  the  subject.** 

*  TUs  subject,  aa  well  as  the  legality  of  selling  offices  in  Scotland  at  common 
^^,  IB  luOy  discussed  in  Brown's  Law  of  Sale,  1 16-30. 

■  Whttthig^iam  9.  Burgoyne,  3  Anstr.  90a 

'  ^^^eson  V.  Pattieson  and  others,  7  Taunt.  439. 


140     CONTRACTS  WITH  AN  ALISN  EVEMT. 

pie,  it  lias  baea  decided  in  Scotland, '  that  w)i6ii  bifls  ac* 
cepted  by  &  Britifih  subject  are  transferred  by  the  holder, 
fui  alien  enemy,  to  aaother  British  subject,  who  receives 
them  after  he  knovs  of  the-  declaration  of  war  between 
the  indorsei'a  government  and  this  country,  the  latt^  can- 
not maintain  action  on  them;  it  being  held»  that,  by  re- 
ceiving bills  which  he  knows  to  be  enemy's  proper^,  he 
has  made  himself  an  instrument  for  enabling  the  enemy  to 
sue  in  our  courts.    In  a  subsequent  case,  ^  whei^  the  ac« 
eeptor  of  a  bill  payable  to  an  alien  enemy  was  charged  for 
payment  by  an  indorser,  who  admitted  that  he  held  the  bill 
for  the  payee's  behoof  the  Court  would  not  even  entertsin 
the  claim,  so  far  as  to  order  caution  for  its  amount  till  a 
peace,  but  simply  sisted  procedure.     A  similar  opinion  and 
judgment  is  said  to  have  been  given  in  another  case.  ^   In 
all  these  cases  the  British  indorsee  was  privy  to  the  original 
illegality  of  the  contract,  and  therefore  his  right  was  held 
to  be  as  invalid  as  that  of  the  original  creditor ;  and,  in  the 
first  case,  he  was  ;not  even  allowed  to  sue  ujpon  it  after  the 
return  of  peace.     The  place  where  the  bill  is  drawn,  and 
the  names  of  the  parties,  will  be  ofisn  a  sufficient  indication 
to  every  person  of  the  true  nature  of  such  a  transaction. 
But  if  it  does  not  appear  that  the  indorsee  knew  of  theorigi* 
nal  payee,  or  the  person  from  whom  he  took  the  bill  or  note, 
being  an  alien  enemy,  he  would  seem  to  have  a  good  right 
of  action,  since  the  exclusion  of  the  original  parties  is  foimd* 
ed  merely  on  their  peculiar  and  personal  character  of  alien 
enemies.   This  is  not,  in  short,  a  ground  of  total  nullity,  such 
as  would  prevent  them  firom  having  any  right  which  they 
could  convey  to  third  parties ;  but  it  is  rather  a  personal  ex- 
ception to  preclude  them  from  enjoying  the  right.  It  has  been 

'  Johnson  and  Wright  v.  Goldsmid  and  otben,  15th  Feb.  1809,  F.  C. 
'  Carron  v.  Cowan  and  Ca  28th  Nov.  1809»  F.  C. 
*  Wright  ».  Hutcheson,  17th  Jan.  1810,  F.  C. 
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fiurfher  decidedt  by  way  o£  exception  to  the  foregoing  rules, 
that  a  British  subject  resident  in  an  enemjr's  country,  for  in*' 
stance  a  prisoner  of  war,  may  validly  grant  a  bill  or  note  to 
another  British  subject  resident  there,  ^  or  to  any  other  per« 
son  not  an  enemy.  ^    Nay,  even  if  such  a  bill  or  note  is  in*» 
dorsed  by  the  payee  to  an  alien  enemy,  in  the  ordinary 
course  of  negotiation,  for  instance,  by  an  English  prisoner 
in  France  to  a  French  banker ;  or  if  a  prisoner  should  even 
draw  a  bill  on  a  person  in  this  country  payable  directly  to 
an  alien  enemy,  ^  the  title  oC  the  latter  is  held  to  be  good ; 
so  that,  although  he  cannot  sue  upon  it  during  the  war; 
be,  or  a  person  acting  as  his  trustee,  ^  may  do  so  after  the 
return  of  peace.  ^    This  rule,  however,  in  so  far  as  regards 
the  indorsee's  tide,  seems  to  have  been  rested  on  the  cir- 
cumstances of  the  case,  ^  the  negotiation  of  such  bills  with 
French  bankers,  as  well  as  the  drawing  of  them,  being  then 
necessary  for  the  support  of  English  prisoners  in  France ; 
and,  unless  where  there  is  such  a  case  of  necessity,  it  does 
not  appear  that  the  indorsation  of  a  bill  or  note  originally 
valid,  to  an  alien  enemy,  can  give  him  a  good  title,  on  which 
he  may  recover  even  after  the  return  of  peace.     That  event 
ntoy  revive  the  holder^s  right  of  action  on  a  good  title,  al- 
though, so  long  as  he  remains  an  alien  enemy,  it  is  suspended, 
or  rather  transferred  to  the  hostile  government,  *^  but  it  can- 
not validate  a  bad  title.   In  another  case^  ^  of  four  bills  drawn 
by  an  English  prisoner  then  in  France,  upon  a  person  in 
this  country  in  favour  of  a  Frenchman,  ( vhich,  as  they  stood 

'  Aatolne  v.  Molrhetd,  6  Taunt  237. 

*  Houriet  17.  Morris,  8  Camp.  303. 

*  Duiboz  V,  Morhead,  6  Taunt  332.  *  n>id. 

*  AaAoiae  v.  MoSrhead,  note  1. 

'  Ptr  Oibbs,  C  J.,  In  Antoine  o.  Moirhead,  and  also  in  referring  to  it  in  the 
nlwqiient  case  of  Winieson  o.  Fattieson,  p.  139,  note  3. 
'  IVr  Gibbs,  C.  J.,  in  Antoine  v.  Moirhead,  no^  5. 

*  Duhamel  p.  Pickering,  2  Starkie,  00. 
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originally,  were  invalid  under  a  temporary  act,  34  Greo.  III. 
c.  9,  §  2,  not  applicable  to  the  other  cases  already  cited,) 
Lord  EUenborough,  in  an  action  against  the  drawer,  (the 
drawee  having  refused  to  accept  them,)  held,  that  though  the 
bills  were  void  originally,  yet  a  promise  of  payment  made 
by  the  drawer  during  the  subsequent  peace  was  binding. 
This  decision  appears  to  proceed  on  a  specialty  of  English 
law,  according  to  which  even  a  verbal  promise  is  binding,  if 
made  upon  a  good  consideration,  such  consideration  bdng 
held  to  exist  in  this  case.  In  Scotland,  nothing  short  of  a 
written  obligation  could  have  been  admitted,  and  this  would 
have,  been  binding,  whether  there  had  been  a  consideration 
for  it  or  not.    . 

11.  Parties  concerned  in  smuggling  can  have  no  claim  ei- 
ther  for  delivery  of  the  smuggled  goods,  or  for  the  price  of 
them  when  delivered,  and,  consequently,  cannot  sue  upon 
any  bill  or  note  granted  on  that  account  In  the  fif^ 
place,  no  person  who  is  a  party  to  a  contract  for  smuggling 
goods  can  have  any  legal  claim  whatever  in  consequence  of 
it.  1  ,fiut  any  person  settled  abroad,  whether  a  foreigner  or 

'  On  this  ground,  action  was  refused  to  a  Sootaman  settled  abroad,  fat  the 
price  of  goods  sold  by  him  to  be  imported  into  Britain,  in  the  cases  of  Gsntley 
V.  Robertson,  11th  Feb.  1790,  Morr.  9550,  and  Young  and  Co.  v.  Imlacb, 
7tfa  July  1790,  Morr.  9551.  The  same  rule  was  adopted  with  regard  to  a  foreign- 
er concerned  in  the  smuggling  contract,  In  the  case  of  Nisbet's  Creditors  v.  Bo- 
bertson,  Jan.  1791,  Morr.  9554^  being  a  reduction  of  an  heritable  bond  and  in- 
feftmeiu  for  the  price  of  smuggled  goods,  brought  agunst  the  assignee  of  the  fo- 
reign creditor,  who  was  held  liable  to  the  same  objection  as  his  cedent, 
decisions  were  given  against  foreign  traders,  on  the  ground  of  their  being 
sory  to  the  act  of  smuggling,  in  the  English  cases  of  Clugas  v.  Penaluna,  4  T. 
R.  466 ;  WaymeU  v.  Read,  5  T.  R.  599,  and  various  other  cases,  cited  in  a 
note  to  Holt's  N.  P.  C.  107.  Hie  same  principles  were  held  equally  applicable 
to  foreign  traders  and  natives  settled  abroad,  though  the  actual  pursuen  wore 
Scotsmen  bom,  m  the  cases  of  Cullen  and  Co.'s  Attorney  o.  Ffailp,  15th  May 
1793,  and  Rdd  and  Bukinson  v.  Macdonald  and  otfaen,  15lh  May  1793, 
MoiT.  9554^ 
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* 

nadve,  has  an  action  here  for  the  price  of  goods  sold  and 
delivered  by  him  abroad,  though  he  should  know  that  they 
are  to  be  smuggled  into  this  country,  unless  it  be  proved 
that  he  was  a  party  to  the  smuggling.  ^  Secondly,  A  party 
buying  contraband  goods  in  this  country,  when  he  knows 
that  they  are  contraband,  cannot  legally  enforce  delivery  of 
them,  or  claim  damages  for  breach  of  contract.  ^  Thirdly^ 
Although  it  was  held  at  one  time,  that  a  person  who  had 
sold  goods  within  the  country  after  they  were  smuggled,  had 
a  good  action  against  the  buyer  upon  bills  granted  for  the 
price,  ^  the  sounder  opinion  appears  to  be,  that  he  has  no 
such  action.  *    There  is  ground  here  for  the  operation  of 

*  In  the  cue  of  Holxnan  o.  Johnson,  1  Cowper,  341,  Lord  Mansfield  sustain- 
ed  action  at  a  foreigner's  instance,  for  the  price  of  goods  sold  and  delivered  by 
lum  abroad,  with  the  knowledge  that  they  were  to  be  afterwards  smuggled  into 
Bntam,  distinguishing  between  this  knowledge  and  a  direct  concern  in  the 
voag^iog,  e»ff.i£  the  pliuntiff  had  taken  a  share  in  running  the  goods  into  thia 
country,  contrary  to  the  revenue  laws.  The  same  decision  was  given  in  favour 
of  foreign  merchants,  (natives  or  Scotland,)  in  the  cases  of  Walker'v.  Falconer, 
S7th  Feb.  1759,  and  More  and  Irvine  r.  Steven,  13th  Nov.  1765,  Morr.  9543-4 ; 
and  an  opinion  to  the  same  effect  was  expressed  in  the  preceding  case  of  Cullen 
and  Ca  v  Fhilp,  142,  note  1.  In  another  case,  Greig*s  Trustees  o.  Davidson, 
13th  Jan.  1789,  Morr.  9550,  the  Court  at  first  decided  in  favour  of  the  foreign 
mavhant,  (a  Scotsman,)  under  circumstances  which  gave  reason  to  presume  that 
he  was  a  party  to  the  smuggling.  But  on  a  petition,  they  expressed  doubts  of 
their  Ibfiner  judgment,  and  the  case  was  thereafter  compromised. 

'  Seougal  and  others  v.  Gilchrist,  16th  Nov.  1736,  Morr.  9537 ;  Cockbum 
c.  Grant,  lltfa  Nov.  1741,  Morr.  9539. 

'  In  Wilkie  v.  Macneil,  6th  Nov.  1740,  Morr.  9538,  action  was  sustained  for 
the  price  of  smuggled  (imported)  goods  bought  in  this  country,  though  they 
vere  seized  after  delivery.  In  Commissioners  of  the  Customs  v.  Morrison,  27th 
Kor.  1723^  Morr.  9533,  being  a  suspension  by  the  buyer  against  the  seller  of 
nm  goods,  of  a  charge  given  on  a  bill  for  the  price,  (in  which  the  Commissioners 
of  the  Customs  siated  themselves,  in  order  to  get  the  general  question  tried,)  the 
Court,  after  a  full  argument,  found,  "  that  action  on  the  bills  in  question,  for 
**  the  price  of  run  goods,  though  bought  as  such,  is  competent." 

'  1  BeU,  236;  Brown  on  Sale,  143-5.  In  the  case  of  Duncan  v.  Thorn- 
aoo,  8lfa  Feb.  1776,  Morr.  App.  1,  a  charge  on  a  bill  for  the  price  of  smug- 
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the  principle  already  explained,  that,  where  an  act  is  prohi* 
bited  by  express  statute,  as  the  sale  of  such  goods  is,  it  does 
not  become  lawful  merely  cm  payment  of  the  penalties  iia* 
posed  for  the  commission  of  it,  but  is,  to  all  intents  and  par- 
poses,  an  illegal  act  of  disobedience  to  the  Government,  to 
which,  therefore,  courts  acting  under  the  authority  of  that 
Government  cannot  give  effect,  more  than  to  any  transaction 
that  is  a  breach  of  natural  law.    Indeed,  £o  refuse  action 
for  the  price,  is  only  to  adopt  the  converse  of  the  rule 
which  has  been  already  recognised  as  a  consequence  of 
the  illegality  of  the   contract,   viz.  that  the  buyer,  even 
though  he  has  piud  the  price,   cannot  compel  delivery 
of  the  goods.    There  is  an  exception  to  this  doctrine  in  the 
case  of  an  old  act  of  the  Scotch  Parliament,  *  prohibiting 
members  of  the  College  of  Justice  from  buying  any  proper- 
ty which  is  the  subject  of  a  plea  depending  before  the  Court 
of  Session.     Under  this  act  it  has  been  settled  by  a  number 
of  cases,  that  the  transaction,  though  expressly  prohibited, 
may  be  enforced  by  action,  and  that  the  only  result  of  It  is 
the  penalty  of  deprivation  of  office,  imposed  by  the  statute 
<m  those  persons  who  shall  contravene  it '     But  it  may 
be  doubted  whether  effect  would  now  be  given  to  such 
transactions,  if  the  question  were  raised  for  the  first  time. 

gled  goods  was  suspended.  But  tliis  appears  to  have  been  done  on  the 
ground  that  both  parties  were  partnen  in  the  act  of  smuggling ;  or»  according  to 
the  judgment  of  the  Court,  that  the  aetkm  "  is  brought  between  smugglers  for 
"  imjdement  of  a  smuggUiig  contract."  In  a  subsequent  case,  Maclure  and 
Macree  o.  Peterson,  26th  Feb.  1779,  Morr.  9546|  which  was  an  action  on  s 
note  for  the  price  of  smuggled  goods,  it  appeared  that  the  purchasers  had  been 
concerned  with  the  seUers  in  the  direct  act  of  smuggling,  and  therefore  the  de- 
cision, which  refused  action  on  the  note»  may  probably  have  gone  on  the  gene- 
ral ground  of  a  smuggling  contract,  although  it  was  likewise  argued  that  a  par^ 
■elling  smuggled  goods  after  they  were  imported  could  not  maintain  action  for 
the  price.  Tlie  question,  therefore^  as  to  the  competency  of  sudi  an  actMn»  docs 
not  appear  to  be  as  yet  settled. 

«  1594^  0.020.  »  Brown  on  Sale,  19a, 

2 


BILLS  OK  NOTES  IN  FRAUDEM  OF  CREDITORS.    14J 

Although  the  rule  now  stated  appears  to  be  the  proper  one 
in  an  action  by  the  importer  of  smuggled  goods  for  the 
price  of  them,  it  has  been  decided,  ^  that  it  does  not  apply 
against  such  an  action  brought  by  a  party,  who  has  bought 
the  goods  from  the  importer,  against  a  third  party  to  whom 
he  has  sold  theno,  even  though  the  goods  have  not  paid 
the  duties,  and  were  seized,  as  having  been  delivered  with- 
out a  permit.  *  If  such  sale  and  delivery  has  been  pro- 
hibited, it  may  be  doubted  whether,  accordiAg  to  the  prin« 
ciples  already  stated,  any  party  can  maintain  action  under 
the  contract.     But  the  Court  held,  that  such  a  rule  would 
introduce  great  embarrassment  into  retail  trade,  by  enabling 
every  customer  to  urge  the  objection.     For  the  reasons  al« 
ready  mentioned,  no  action  on  a  bill  or  note,  though  grant- 
ed originally  on  i^ccount  of  contraband  goods,  can  be  refu- 
ted at  common  law  to  an  indorsee,  unless  he  is  proved  to 
have  been  concerned  in  the  unlawful  transaction.^ 

12.  No  byi  or  note  granted  by  a  bankrupt  to  particular 
creditors,  by  way  of  better  security,  or  for  a  larger  sum 
than  is  given  to  the  creditors  generally,  in  order  to  induce 
them  to  concur  with  the  other  creditors  in  a  proposal  of 
composition,  can  produce  action  to  the  parties  receiving  it. 
This  has  been  decided  in  a  great  number  of  cases  in  Eng- 
land, '  chiefly  on  a  principle,  which  is  applicable  also  in 

'  Uadeu  o.  Sword,  5th  Dec  1788,  Morr.  9549. 

*  Huft  w«s  decided  in  Richard  and  Brock  o.  Brackenridge,  20th  Feb.  1793» 
Moir.  1523,  and  BeU's  Cases. 

'  Coekflbott  tP.  Bennett,  2  T.  R.  763;  Jackaon  and  another  v.  Lomaa,  4  T. 
R.  105;  Brjrant  v.  CSiriftie,  1  Starkie,  S29;  Ldoeiter  and  another  v.  Rote, 
4£nt.  372;  Wellis  «.  Girling,  1  Brod.  and  Bingh.  447.  The  firrt,  third, 
nd  last  of  these  caaea  were  actions  upon  bills  or  notes.  In  the  case  of 
Ldceater  v.  Bose,  the  doctrine  now  stated  was  held  to  be  equally  applicable, 
i^MdMr  tfie  ^wirate  agreement  waa  to  pay  the  favourite  creditor  a  burger  sum,  or 
msdy  to  giYe  bim  abetter  security.  In  Haywood  «.  Chamben,  5  Bamew  and 
AldcRL  753;  the  plaintiiT  was  nonsuited  in  an  action  on  a  promiasory-note 

K 
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Soottanid,  Vi2^  ^at  through  such  a  trsnsadioti  afratid  has  be^ 
comnlitted  on  the  other  creditors,  in  order  to  induce  them 
tb  accede  to  the  composition,  by  leading  them  fiilsely  to  be- 
lieve, that  the  preferred  creditor  has  accepted  it  in  ftdl  of 
his  dtibt^  and  has  takfen  the  6ame  security  for  it  which  they 
kave.    This  doctrine^  besides  resting  on  the  obvious  groimd 
that  the  cre<ittors  are  tlius  deceived^  in  so  faa*  as  their  own 
ihteire^  is  cohcerhed,  has  been  likewite  resolved  ihtd  an- 
othei*  principle,  vit.  that  their  benevolent  iilteAtion  to  the 
bankrupt,  of  giving  him  the  beniefit  of  a  certain  compo^ 
iiohj  is  frustrated  by  the  rapacity  of  a  particulaJt  creditor, 
Mrho  fraudulently  exacts  a  larger  composilioh,  or  jaipo^ 
harder  tetins.   Tliis  last  principle  has  beetl  a{>plied  VO  a  dif^* 
fer eht  ea^  from  that  bf  a;  compbsitic^^cbntract,  in  bne  ia*' 
stanfce,  ^  where  a  ftiend  of  tite  defbnd^t  having  agl^dsd,  m 
his  irccoimt;  to  give  tJie  plaintiff  £;70  for  certain  goods  ul 
a  house  whibU  he  ^ais  leavihg,  and  whibh  "due  defendant  was 
cbming  to  otctipy^,  btii  the  ^H^tfiflP  havitig  also  takeb  a  ^ro- 
Uiissory-note  frota  Ae  d^i^ant  Ib^  £15  TA6rejin  ^Ibe  Moat 
account,  the  Court  of  King's  Bench  held,  that  be  toold  not 
Maintain  action  on  this  note,  as  it  ^as  a  'fraud  on  the  de» 
ibndant's  friend,  who  would  not  probably  have  given  die 
£70,  if  he  had  not  been  led  to  bdieve  that  it  Was  the  fidl 
^iCe  of  tjie  goods,    lite  rule  now  mehdoned,  on  whichever 
of  these  principles  it  rests,  is  equally  applicable  in  the  case 
of  a  private  composition-contract,  or  of  one  entered  into  in 
Scotland  under  the  authority  of  the  bankrupt  statute.     In 

^gnaakeA  to  him  by  th«  defiendant^  (ifter  a  cwnttniarion  of  bankniplQy  bud  be«i 
iMibdl^gidiist  hhsif)  for  a  pr^^iSaUkkg  debt,  and  ^AliU«  tfae  piaSntiff  was  •  «">»- 
miMioiier^  the  Court  holduigy  (Uthongb  it  wIb  not  lunoyed  that  any  undue  means 
•had  him  vted  to  czlort  Oebolcv)  that  the  bankrtipt  could  not  bi  conaidered  as 
a  fl«e  agent  witfi  reference  to  a  cnimniiiwbnB^  and  Aat  tfae  grantiaif  of  the 
ttotetelah  frnpraiMr  tendency  to  ulip  flie  latter  in  the  diadtt^  of  hia  duty. 
*  Jtckaon  v.  Duehaiia,  8  T.  R.  £51. 
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•Qis  emti  ^  #here  a  ereditor^  after  signing  a  deed  of  cprnpo*- 
sition  with  the  other  creditors,  got  bills  for  his  compositioa 
from  the  bankrupt,  subscribed  both  by  him  and  by  a  friend, 
the  effect  of  ^which  was,  to  give  him  better  security  than 
(be  other  creditors ;  the  Court  of  King's  Bench  sustained 
the  hillsi  as  not  being  granted  infraudem  of  the  other  credit 
tos.  But  the  authority  of  this  case  has  be»  since  ques^' 
dooed,^  and  the  Courts  will  undoubtedly  be  always  in* 
cliood  toatispect,  that  such  arrangements  formed  part  of 
the  origuial  understanding  between  the  bankrupt  and  the 
{uefitrred.creditor,  although  they  may,  in  appearance,  have 
taken  place  after,  the  composition«contract  was  Qoncluded^ 
If  the  security  is  granted  by  the  bankrupt  out  of  his  own 
fuodS)  it  cannot  be  available,  because  it  tends  directly  to  di- 
minish the  security  of  the  other  creditors,  contrary  to  the 
understanding  cm  which  the  arrangement  was  concluded,  that 
all  of  them  should  run  the  same  risk.  In  the  case  of  Wel«- 
lis  v»  Girling,  the  Court  refused  to  give  effect  to  such  a 
fraudulent  security,  although  the  composition-contract  intx> 
wfcich  the  &voured  creditor,  in  consideration  of  his  ob- 
taining it,  endeavoured  to  entice  the  other  creditors,  never 
actually  took  effect;  the  Court  holding,  that  as  it  was  frau*- 
dulent  in  its  first  conception,  it  could  not  become  valid  by 
any  thing  whidh  subsequently  took  place.  It  follows,  from 
^ffbat  has  been  already  stated,  that  at  common  law  the  ob- 
jection now  discussed  could  not  be  made  against  a  bill  or 
jiot^  unless  when  in  the  hands  of  a  party  privy  to  the  fraud. 
In  England,  such  securities,  when  granted  to  a  creditor  as 
an  mducaBBbent  to  assent  to  the  baoknipfs  certificate  undar 
a  coomission  of  bankruptcy,  are  declared  by  5  Geo.  III. 


'  Ptimv.  BmiaU*  6  T.  R.  lai;  ^yley,  401 ;  Ghitty,  76. 

'  TiiffiHffi'  V.  Ro8^  p.  146,  note  3.  Referance  waa  made,  ctrntrth  to  a  previous 
dedflflo,  Wliedwrigbt«.  Jaduon,  5  l^imt.  109,  which,  however,  was  held  to  be 
aceouoced  for  on  another  ground.  Vide  argument  for  die  defendant,  and  opinion 
•f  die  Court,  in  WeQis  v.  Girling,  p.  145,  note  3. 
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c  SO,  $  10,  and  11»  to  be  null  and  void.  In  Scotland,  the 
bankrupt  act  declares,  with  reference  to  any  compromise 
between  the  bankrupt  and  particular  creditors,  made  to  in- 
duce them  to  concur  in  his  discharge,  that  every  '^  such 
^<  private  transaction  is  unlawful,  and  no  action  shall  lie 
**  upon  any  bill,  or  other  security,  granted  in  consequence 
(<  thereof/'  In  this  special  case,  therefore,  a  statutory  sanc- 
tion has  been  added  to  the  rule  of  common  law.  But,  as 
this  sanction  is  imposed  in  respect  merely  of  the  transac- 
tion being  unlawful,  it  seems  to  follow,  that  action  should 
be  denied  to  those  only  who  are  concerned  in  it ;  and  there- 
fore, though  the  words  of  the  act  are  rather  general,  they 
do  not  appear  sufficient  to  cut  off  the  right  of  action  upon 
such  bills  or  notes  from  indorsees,  unless  they  are  proved 
to  have  been  parties  to  the  fraud. 

It  has  been  decided,  ^  that  a  bill  granted  for  the  price  of 
a  vessel,  in  consideration  of  a  sale  which  was  null  under  the 
registry  acts,  for  want  of  a  regular  vendition,  could  not  be 
enforced  by  the  seller,  though  the  buyer  had  been  for  some- 
time in  possession  of  the  vessel,  and  had  paid  part  of  the 
price.  The  Court  also  found,  that  as  the  transaction  was 
null  db  inilioi  the  seller  was  liable  to  repeat  the  partial  pay- 
ments, and  the  buyer  to  account  for  the  profits  which  he 
had  drawn  from  the  vesseL  In  an  earlier  case,  ^  the  Court 
decided,  that  the  acceptance  of  an  offer  to  sell  a  ship, 
(though  the  offer  did  not  recite  the  certificate  of  registry  in 
terms  of  the  statutes,)  bound  the  purchaser  to  pay  the  price, 
a  regular  vendition  having  been  previously  tendered  to  him, 
and  refused ;  and,  in  another  case,  ^  a  similar  decision  was 
given  under  the  same  circumstances,  in  favour  of  the  validity 
of  bills  for  the  price  of  a  ship  sold  by  missives.  In  the  last 
of  these  cases,  the  Court  held,  that  the  purchaser  was  bar- 

I  Cumalt  V,  Haggwrty,  llth  Feb.  i823»  2 Shaw,  199. 

'  Wilson's  Trustee  v.  MiUer,  2d  Dec.  1808»  F.  C. 

•  M'LachlAos  v,  M'Innct,  22d  Nov.  J882,  2  SUw,  da 
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red,  penonaK  excepHonej  from  pleading  the  registry  acts,  as 
a  r^lar  vendition  had  been  tendered  to  him  and  refused. 
But  it  may  be  doubted,  whether  it  is  not  pars  jvdicut  to  en- 
force these  acts ;  and  it  does  not  seem  consistent  with  them 
to  gire  any  efiect  whatever  to  such  agreements  of  sale,  «ince 
the  acts,  under  which  these  decisions  were  given,  declare, 
not  only  that  all  transfers,  but  that  all  agreements  to  trans- 
fer, in  which  the  statutory  requisites  are  not  observed,  shall 
be  null  and  v<Md.  ^ 

There  are  various  other  transactions  which  are  declared 
iDegal  by  statute,  and,  consequently,  exclude  the  parties 
concerned  in  them  from  maintaining  action  upon  any  bill 
or  obligation  arising  out  of  them*  Among  these  are  the 
sale  of  any  quantity  of  spirits,  to  the  amount  of  less  than 
20s,  at  one  time,  upon  credit,  ^  a  horse-race  for  a  plate  un- 

*  Hie  recent  statute^  4  Geo,  IV.  c.  41,  §  29,  exwds,  that  transfers  shall  be 
nude  only  by  bill  of  sale,  or  other  written  instnunent,  reciting  the  certificate  of 
re^stry,  and  that  otherwise  <'  such  transfBr  shall  not  be  valid  or  effectual  for  any 
"  pQxpose  whatever,  either  in  law  or  equity.'*  It  excepts,  however,  the  case  of 
a  mistake  in  tiie  redtal,  if  the  identity  of  the  vessel  is  sufficiently  ascertained  by 
the  iastrument  of  sale. 

'  Has  is  declared  illegal  by  24  Geo.  II.  c.  40,  §  12,  which  enacts,  that  no 
person  shall  be  ei^titled  to  .maintain  action  for  such  a  debt.     In  Scott  v.  Gil* 
more,  3  Taunt.  226,  where  the  plaintiif  had  got  a  bill  from  the  drawer,  partly 
fer  money  lent,  and  partly  in  oonsidemtion  of  spirits  sold  to  an  amount  below 
S(k.  at  one  time,  the  Court  of  Common  Fleas,  in  an  action  against  the  acceptor, 
held,  that  the  bill  was  not  effectual  to  the  plaintiff,  even  for  the  lent  money.     It 
■Hiy  be  doubted  whether  this  doctrine  would  be  adlnltted  to  the  full  extent  in 
tSrfltland,  seeing  that  the  ill^ality  of  consideration  appears  pxoperly  to  be  a  per- 
Mmtl  exception  againat  the  party  concerned  in  it,  and  which  ought  not,  tiiei«>- 
ibie,  to  operate,  unless  in  so  ftr  aa  the  consideratiop  is  iUegal.     Indeed,  this 
priac^le  appears  to  be  adopted  in  the  English  courts  of  equity,  it  being  held  there, 
"  that  when  the  consideration  consists  of  two  parts,  one  bad  and  the  other  good, 
'^  die  blD  should  stand  as  to  what  is  good.**     Ex  parte  Madier,  3  Ves.  343.    In 
i  previoua  ease  at  Misi  Prius,  Spencer  o.  Smith,  3  Campb.  9,  wbUh  waa  an  action 
by  a  ptibKcan  on  a  bill  granted  to  him  by  a  recruiting  sergeant,  for  spirits  fur* 
iiwhed  Ibr  b^Kiof  of  the  recruits  and  others,  to  be  consumed  out  of  his  houses 
hard  EUenboroo^  decided,  **  that  the  act  did  not  extend  to  invalidate  a  security 
**  to  given.**     But  the  Court  of  Common  Pleas  decided  die  other  way  in  the 
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der  £.50,  which  is  declared  iOeg^  by  the  acta  (apparenUf 
applicable  to  Scotland,)  of  13  Geo.  IL  d.  IQii  and  }8  Geo.  IL 
€•  24 ;  the  sale  of  shares  in  the  ^tate  lottery  lefsi^  than  one- 
Bixteenth,  or  of  less  than  the  whole  chance  iq)on  eaq)i  share 
or  ticket ;  ^  an  engagement  by  a  persom  npt  possf  ss^  of 
stock,  to  pay  or  compound  di&rences  occasioned  by  the  rise 
or  fall  of  stocks ;  ^it  being  decided  that  promissory-notes> 
in  so  &r  as  they  are  granted  for  the  share  of  profits  arising 
from  such  an  illegal  transaction,  could  not  be  ranked  on  the 
granter's  estate, '  and  that  even  the  indorsee  of  a  bill  granted 
on  a  similar  account  could  not  claim  upon  it,  when  he  Was  itl 
circumstances  that  rendered  him  liable  to  the  same  except 
tions  with  the  original  holder ;  ^  private  copartnersh^s  for 


preceding  case  of  Scott  v.  Gilmore,  on  the  ground  that,  thou^  the 
tute  does  not  expressly  void  the  security,  it  declares  the  consideration  iHegaly 
which  must  exclude  the  taker  of  the  security  ffom  an  aotion  upon  it.  Hie  came 
rule  has  been  followed  in  Scotland,  by  refusing  action  on  a  bill  granted  for  the 
amount  of  spirits  so  furnished;  Russell  v.  Russell,  6th  July  1808;  1  BeU, 
933,  note  9.  It  has  been  held,  Jackson  v.  Atrill,  Peake's  C.  N.  P.  180,  thai 
t|ie  act  does  not  apply  to  furnishings  made  by  one  spirit-dealer  to  another,  as 
its  object  was  only  to  prevent  tippling  in  the  consumera  of  spirits. 
.  1  22  Geo.  III.  c.  4(7,  Deer  o.  Sbee,  2  T.  R.  617.  In  the  case  of  Sedd^ns 
T.  Stratford,  Peake,  215^  wh^re  the  plaintiff  pued  upon  a  promissory-note  grant- 
ed  on  account  of  a  transaction  of  this  kind,  which  note  he  had  indorsed  for 
behoof  of  the  defendant,  in  the  full  knowledge  of  this  fact,  and  had  oooa^ 
quently  been  obliged  to  pay  the  amount  to  a  subsequent  holder,  after  which  he 
brought  this  action  against  the  defendant  as  payee  and  first  indorser.  Lord  Ken- 
yon  held,  that  as  the  defendant  would  have  been  obliged  to  pay  the  note  at  any 
rate  to  the  previous  holder,  he  could  not  resist  this  claim  by  the  plaintiff,  who 
had  paid  it  for  him*  But,  Was  it  not  a  good  answer  to  the  plaintiff's  claim,  that 
it  had  arisen  from  his  own  accession  to  an  illegal  contract  ?  It  was  held,  that  the 
plaintiff  had  derived  a  new  title  by  an  indorsation  from  the  previous  holder,  who 
had  come  honestly  by  the  note.  But  could  he  validly  acquire  this  titl^  wken 
he  was  aware  of  the  previous  illegality  ? 

'  Fk-c^iiblted  by  7  Geo.  IL  c.  a  In  Faikney  p.  Raynons,  \  Burr.  2070, 
the  law  on  this  subject  is  taken  for  granted,  although  it  was  held  not  to  apply  in 
the  actual  case,  for  a  reason  to  be  afterwards  mentioned,  Vuk  also  Steers  »• 
Lashky,  «  T.  R.  61. 

*  ExparU  Buhner,  IS  Ves.  3ia 

*  Brown  v.  Turner,  7  T.  R.  630.     This  case  shall  be  afterwards  considered 
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sea-jn^urApce;  ^  insurance  on  ships  or  lives  by  parties  who 
bavQ  no  inter ^^  ii|  tibem ;  ^  trad^g  gainst  the  ch^ter  of  the 
East  {ndia  Company^  ^  or  of  the  Bi^s^i^  Con^pm^y ;  ^  th^ 
sale  of  ^  vote,  or  bribery  at  an  electioi)  \  ^  §.  simpniac^l  p^q*- 
tion ;  ^  fm  insurance  in  ^  lottery,  7  qr  a  contract  to  rw^pm 
«  British  9hipi  or  goods  on  bp^f  4  of  a  ship  wh^ph  #h^U  b^ 
cap^e4  ^  ^  epefny.  ^ 

It  hi|s  likeifise  been  decided,  both  in  Scotland  9i)d  in 
Eoglan^)  thf^t  p.  bill  or  note  granted  for  apprepticc^f^e,  ^hicji 
is  i^ot  meiitioned  in  the  Indenture  of  ^ppr^ntiqeship,  (^o  that 
the  indenture  may  be  written  oi^  a  s^amp  ponforiiiable  to 

with  refSerenoe  to  another  point,  vis.  the  effect  of  an  indorsation  after  the  term  of 
fffneat  in  remleriilg  the  indorsee  liable  to  the  same  objections  with  the  indor^ 
■r. 
'  6  Gea  I.  c«  18;  Aubert  v.  Maze,  9  ^os.  and  PulL  371. 

*  19  Geo.  II.  c  a?;  vide  Kent  v.  Bird,  S  Cowper,  583;  also  Roebuck  and 
soother  v.  Hammerton,  2  Cowper,  737,  where  this  act  was  applied  to  a  wager 
policy  regarding  the  sex  of  the  Chevalier  D'Eon. 

'  ligfatfoot  V.  Tennant,  1  Bos.  and  PulL  552. 

*  Gross  o.  Le  Page,  Holt's  Cases,  105,  ^ho  has  a  learned  note  subjoined  to 
1^")  report  with  regard  to  the  law  of  pactum  UUcUwtu  The  objection  in  questioif 
B  foui^led  on  an  JBnglish  statute,  10  and  1]  Wil.  III.  c.  6,  which  appears,  how- 
^TCTf  to  be  extended  to  Scotland  by  the  Act  of  Union,  Art.  6,  wherein  it  is  de- 
cUrad,  that  all  restrictions  and  regulations  of  trade  which  had  existed  in  £ng. 
land  bcfpse  the  Union,  shall  extent;!  to  Scotland. 

'  Sulstoo  V,  Norton,  3  Burr.  1235;  the  Kin^  o.  Pitt;,  1  Bl.  380;  in  both  of 
viiich  cases  the  bribery  was  held  to  be  unlawful,  though  it  was  said  not  tp  havp 
bd  the  effect  of  corrupting  the  voter. 

'  Fiifa  Morr.  9578-83. 

'  Fitfe  Wyatt «.  Buhner,  2  E^p.  537,  wbere  the  rule  laid  down  in  tbe  text  is 
taken  for  granted,  though  it  was  held  not  to  be  applicable  to  the  pliunti^,  in  te- 
^Kct  be  was  an  onerous  indorsee  to  a  promissory-note  which  hiui  beex}  grante^ 
on  aoooont  of  a  transaction  of  this  kind. 

*  Prohibited  by  22  Geo.  III.  c.  25,  §  1,  and  45  Geo.  III.  c.  72,  the  last  of 
^*lBeih  dadam  aU  bifls,  bonds,  &c.  granted  in  consideraUon  of  such  a  contract, 
^  be  sbsohitely  vend,  except,  however,  in  a  case  of  extreme  necessity,  to  be 
Jodged  of  by  the  High  Court  of  Admiralty.  In  the  case  of  Webb  v.  Brooke, 
3  Tsunt  4^  action  was  rolaaed  on  a  btU  granted  cm  account  of  such  a  contract, 
the  plttntiff  being  held  to  be  directly  concerned  in  the  transaction. 
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it,)  cannot  produce  action  or  diligence  at  the  payee's  in- 
stance, in  consequence  of  the  8  Ann.  c  9,  $  89,  which  en- 
acts, that  in  such  a  case  the  agreement  of  apprenticeship 
shall  be  void.  The  consideration  having  thus  fidled,  no  bill 
or  note  granted  on  account  of  it  can  be  enforced.  This  has 
^  been  decided  in  a  case,  ^  where  it  was  held,  that  the  master 
could  not  enforce  a  note  for  apprentice-fee,  to  the  efiect 
even  of  recovering  the  sum  expended  on  the  apprentice's 
maintenance ;  and,  on  the  smne  ground,  a  charge  on  a  bill 
granted  for  apprentice-fee,  was  suspended  in  Scotland.  ^ 
In  another  case, '  which  was  a  reduction  of  bills  granted  for 
apprentice-fee,  on  this  ground,  inter  alia^  that  the  fee  had 
not  been  mentioned  in  the  indenture,  the  Court  repelled 
this  reason  of  reduction,  in  respect  that  the  apprentice-fee 
had  been  ultimately  marked  on  an  extract  of  the  indenture, 
and  the  corresponding  duties  paid,  holding  that  this  was 
suflScient,  (in  terms  of  the  stamp-acts  of  that  period,}  even 
when  done  after  the  apprentice's  death. 

But  there  are  two  species  of  transactions  prohibited  by 
law,  which  require  a  more  detailed  examination,  viz.  gaining 
debts,  and  usurious  debts. 

1.  Gaming  was  very  early  discountenanced  in  Scotland^  by 
the  act  1621,  c.  14,  which,  proceeding  on  a  narrative  of  the 
evils  that  ensue  ^  upon  carding,  dyeing,  and  horse-races," 
1«^  Imposes  a  penalty  on  innkeepers,  &c  who  permit  per- 
sons to  play  at  cardis  or  dice  in  their  houses,  and  declares 
that  it  shaU  not  be  lawful  to  play  in  any  private  house,  ex- 
cept where  the  master  of  the  house  playeth ;  %ily^  provides. 
That  *'  if  it  shall  happen  to  any  man  to  win  any  sums  of 
<<  money  at  carding  or  dicing,  attour  the  sum  of  100  m^^ks, 
^  within  the  space  of  twenty-four  hours,  or  to  gain  at  wagera 

I'  Jaekwrn  tr.  Warwkk,  7  T.  R.  181. 

■  SoDaUicm  v.  Fulton,  14th  Feb.  1754^  Morr.  567. 

^  Shepherd  v..  Innes,  I9th  Nov,  1760^  Morr.  689. 
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apon  horse-races,  any  sum  attour  the  said  sum  of  100 
^  merks,  the  superplus  shall  be  consigned  within  twenty* 
''  four  hours  thereafter,  in  the  hands  of  the  thesaurer  of  the 
**  kiric,  if  it  be  in  Edinburgh,  or  in  the  hands  c^such  of  the 
^  kirk-session  of  the  country  parochines,  as  collects  and 
**  distributes  money  for  the  poor  of  the  same ;  to  be  em- 
^'  ployed  always  upon  the  poor  of  the  paroche  where  such 
**  winning  shall  happen  to  fall  out ;  3<%,  To  the  effect  that 
^  either  excesse  in  play  may  be  thus  restrained,  or,  at  the 
**  least,  excessive  winning  may  be  employed  as  said  is,''  war- 
rant is  given  to  sheriffs,  magistrates  of  burghs,  and  justices 
of  peace,  to  pursue  for  the  foresaid  excess  of  such  winnings  ; 
or,  if  they  should  not  do  so,  af^er  being  informed,  it  is  provid- 
ed, that  any  private  informer  shall  have  an  action  against  them 
for  double  the  sum,  one  half  to  go  to  him,  and  the  other  to 
the  poor.  This  act  does  not  declare  such  winnings  unlawful,  ^ 
but,  on  the  contrary,  the  last  clause  implies,  that  the  excess 
of  them  above  100  merks  is  to  be  a  source  of  revenue  to  the 
poor.  It  does  not,  therefore,  appear  that  securities  granted 
for  such  winnings  would  have  been  null,  under  this  act, 
even  in  the  hands  of  parties  privy  to  the  cause  of  granting 
them.  It  has  been  said  by  a  learned  author,  ^  that  the  act 
is  now  in  desuetude;  and  the  case  to  which  he  refers,  ^ 
proves  that  the  Court  considered  it  to  have  been  in  desue- 
tude in  time  past.  But  they  declared  in  that  case  that  they 
would  enforce  it  in  all  time  coming;  and,  accordingly,  it  has 
been  enforced  in  several  subsequent  cases.  ^    As  the  law  has 

^  Vide  Opinion  of  the  Court  in  Maxwell  v.  Bhtr*s  Trustees,  Morr.  10580. 

M  Bdl,  233. 

'  Stniton  o.  the  Laird  of  Craigmiller,  19th  July  1688,  Morr.  9506. 

*  In  RamH^o.  Grant,  9th  F^  1711,  Morr.  10551,  the  kirk-treasurer  ha* 
^  appeared  in  a  proceia  by  the  creditor  in  an  heritable  bond,  to  claim  the  ex- 
««  of  it  abore  100  merka,  aa  having  been  won  at  cards,  the  Court  sustained  hi» 
^'^  and  allowed  the  cmuae  of  granting  the  bond  to  be  proved  by  witnesses.  In- 
^  (Vfvious  case  of  SCraiton,  note  3^  they  had  found  proof  relevant  only  by  writ 
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keep,  npw  settled  with  F^gar4  to.wag^is,  it  19  ckfurt  tkM  if 
«Dy  wager  were  laid,  ^tli^r  as  to  horo$-rftciag  ojc  apy  of  the 
games  mentioQ^  by  tlm  net*  Qnr  Cpvirts  would  not  siutsin 
an  action  brougbt  directly  for  iibplement  of  it    Bat,  if  die 
iQoney  won  w^  either  actually  paid}  or  a  security  granted 
fpr  payment  oi  it,  then,  according  to  this  act,  every  part  of 
the  winning  which  exceeded  100  merks  Soots  became  the 
property  of  the  parish  where  the  winning  todc  place.    No 
security,  therefore,  granted  for  money  won  in  the  manner 
described  in  this  act,  was  annulled  by  it ;  it  only  authorised 
a  new  party  to  sue  upon  it*     But  the  law  as  to  such  secu- 
rities, (though  not  as  to  the  other  matters  provided  for  by 
the  act,)  was  changed  by  the  9  Ann.  c  14,  which  has  been 
long  held  to  extend  to  Scotland,     lliis  act,  (besides  cer- 
tain  provisions   authorising   any  person  who   shall  lose 
money  to  the  amount  of  £.10,   or,  failing  him,  any  in- 
former,   to  recover  it  from    the  winner,   who  is. to  be 
compelled  to  answer  on  oath  as   to.  the  money  won  by 
him,  as  also  several  provisions  for  repression  of  deceit^ 
fill  gaming  and  of  gaming  quarrels,)  enacts,  ^  That  ail 
notes,  bonds,  bills,  judgments,  mortgages,  or  other  secor 
rities  or  conveyances  whatsoever,  given,  granted^  drawn, 
'^  or  entered  into,  or  executed  by  any  person  or  persons 
^f  whatsoever,  where  the  whole,  or  any  part  of  the  considers- 
^^  tion  of  such  conveyances  or  securities  shall  be  for  any 
^^  money  or  other  valuable  thing  whatsoever,  won  by  gaming 

or  oath.  In  a  subsequent  case,  Maxwell  v.  Blair*s  Trustees,  14th  July  1774> 
and  15th  June  1775,  Morr.  9522  and  10580,  which  was  an  action  on  a  bill  fiv 
£.150,  granted  for  the  balance  of  £.210  won  upon  a  horse-race,  the  Court  held 
the  act  1621  to  be  in  observance ;  and  in  a  competition  between  the  parish  where 
the  race  began,  that  where  one  of  the  parti^es  had  given  up,  and  that  where  the 
other  had  terminated  the  race,  they  decided,  under  the  act,  that  the  first  pariah 
was  entitled  to  the  money.  It  was  objected  in  t!^s  ca^  by  the  representatives 
of  the  granter  of  the  bill,  that  it  was  null,  in  respecjt  of  the  9  Ann.  (to  be  imme- 
diately noticed,)  which,  it  was  contended,  in  so  far  repealed  the  act  1621.  But 
the  Court  held  then,  contnury  to  what  is  now  settled,  that  that  act  did  not  extend 
to  Scotland. 
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or  playing  at  cardsy  dice,  tatles,  tennis,  bowls,  or  Mker 
"  gftme  or  games  whatsoever,  or  by  betting  on  the  sides  or 
**  hands  of  such  as  do  game  at  any  of  the  games  aforesaid^ 
<<  or  for  the  reimbursing  or  repajnng  any  mone  j  knofwingl  j 
^  lent  or  advanced  for  such  gaming  or  betting,  aa  afoi^esaid, 
^  or  lent  or  advanced  at  the  time  and  place  of  su^  play  to 
"  any  person  or  persons  so  gaming  or  betting  as  aforesaid, 
*<  Of  that  shall,  during  such  play,  so  play  or  bett,  shall  be 
"  utterly  void,  frustrate  and  of  none  effect,  to  all  intents  and 
^'  purposes  iirfiatsoever ;  any  statute,  law  or  usage  to  the  con- 
"  trary  thereof  in  any  wise,  notwithstanding."  It  likewise 
provides  that,  in  case  of  conveyances  to  affect  lands  granted 
for  such  a  cause,  the  granter  shall  forfeit  the  lands  in  fa- 
vour of  the  person  who  would  have  succeeded  to  them  upon 
bis  death.  This  act  undoubtedly  cuts  off  all  action  upon 
bills  or  other  securities  therein  described,  whether  granted 
in  whole  or  in  part  for  a  gaming  consideration,  ^  so  long  as 
they  are  in  the  hands  of  parties  who  wert  privy  to  the  cause 
of  granting  them.  ^  Its  effect  against  the  bona  fide  indom 
sees  of  such  bills  or  notes  shall  be  considered  along  with 
the  case  of  bona  fidt  holders  of  bills  or  notes  granted  for 

'  llus  was  decided  in  M'CouU  v.  Braidwood,  5di  March  1767,  Morr.  9518, 
«h€Te  a  charge  on  a  bill  for  £.8,  by  the  creditor  against  the  granter,  was  sus- 
pended, on  the  ground  that  it  was  given  partly  for  money  won  at  play  ;  it  being 
iinj<i  held,  (as  the  cimimtfances  of  the  case  imply,)  tilat  the  act  of  Anne,  though 
it  allows  play  for  any  sum  below  £*10  paid  la  money,  annuls  all  securities  for 
« totcrer  sum,  and  that  equally,  whether  gaming  is  altogether,  or  only  in  part, 
tl«  ooQsideration  of  the  security.  At  the  same  time,  there  was  in  this  case  a  re- 
^^rrasioa  of  any  separate  claim  which  the  charger  might  have  for  furnishings 
<v  advances,  sv di  a  daim  beutg  considered  as  remaining  entife,  Aough  the  se- 
curity fiir  it  was  void  in  terms  of  the  act. 

'  In  an  English  case,  Lloyd  v.  Gordon,  1  Swanst.  180,  the  Court  of  Exche^ 
4uer,  as  a  court  of  equity,  granted  an  injunction  to  prevent  the  original  payee  of 
"^ch  a  note  from  negotiating  it.  If  a  similar  case  occurred  in  Scotland,  the  Court 
^^  Sewn  would  probably  grant  an  Interdict  against  the  negotiation,  or  would 
^uestrate  the  note,  so  as  to  take  it  into  their  own  custody.  •  As  to  the  ^ullity 
<'f  such  a  note  in  the  payee's  hands,  see  a  very  recent  case^  Sigel  v.  Webb,  3 
^aHc,  1.  p«p  Abbot,  C.  J. 
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usurious  considerations,  and  other  securities  which  are  de- 
clared null  bj  statute.  It  has  been  decided  in  one  English 
case,  ^  with  regard  to  money  lent  at  the  time  and  place  of 
play,  that  an  action  for  the  debt  is  competent,  though  not 
an  action  6n  a  bill  granted  for  it;  it  being  held,  that  though 
the  bill,  which  was  granted  partly  for  this  money  and  part- 
ly for  money  won,  was  null  by  the  At,  the  claim  of  debt,  if 
otherwise  instructed,  remained  entire.  But,  in  Scotland, 
such  a  claim,  if  exceeding  £.100  Scots,  could  not  be  in- 
structed except  by  writing ;  and  any  writing  granted  by  the 
debtor  to  the  creditor  would  be  void,  under  the  act,  as  a  se- 
curity. 

2.  Usury  consists  in  taking  a  higher  rate  of  interest  for  the 
use  of  money  lent,  than  is  permitted  by  law.  It  cannot  be 
held  to  be  committed  by  any  contract  made  in  a  foreign 
country,  which  stipulates  no  more  than  the  rate  of  interest 
allowed  by  the  laws  of  that  country,  although  it  should  ^- 
ceed  the  rate  of  interest  permitted  here.  ^  In  this  country, 
it  is  regulated  by  the  12  Anne,  stat.  2,  c.  16,  which  enacts 
that  no  person  shall  take,  **  directly  or  indirectly,  for  loan 
'<  of  any  monies,  wares,  merchandise,  or  other  commodities 
**  whatsoever,  above  the  value  of  £.5  for  the  forbearance  of 
£.100  for  a  year,  and  so  after  that  rate  for  a  greater  or 
lesser  sum,  or  for  a  longer  or  shorter  time ;  and  that  all 
<'  bonds,  contracts  and  assurances  whatsoever,  made  (after 
**  the  time  aforesaid)  for  payment  of  any  principal  or  money 
**  to  be  lent,  or  covenanted  to  be  performed  upon,  or  for 
**  any  usury,  whereupon  or  whereby  there  shall  be  received 
<<  or  taken  above  the  rate  of  £.5  in  Che  hundred,  as  afore* 
^  said,  shall  be  utterly  void."     It  farther  enacts,  that  any 

■  RblMiuon  V.  Bland,  8  Burr.  1077. 

'  In  Campbell  0.  Ramsay  Hannay,  15t2i  February  1809,  F.  C,  £.Sper  cmU 
waa  aOowed  on  a  bond  gnmted  in  the  East  Indies.  In  Wilkinson  o.  Monies, 
88tfa  June  1881,  £,7  per  cent,  was  allowed  on  a  debt  contracted  in  South  Cart>- 
Kna.     Fufe  also  1  Bell,  837,  note  1,  and  English  cases  therein  referred  to. 
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person  who  shall  '^  take,  accept  and  receive,  by  way  and 
**  means  of  any  corrupt  bargain,  loan,  exchange,  chevisance, 
^  shift  or  mterest  of  any  wares,  merchandise,  or  other  thing 
"  or  things  whatsoever,  or  by  any  deceitful  way  or  means,  or 
*<  by  any  covel*,  engine,  or  deceitful  conveyance,  for  the  for- 
«  bearing  or  giving  day  of  payment  for  one  whole  year,  of 
^  and  for  dieir  money  or  other  thing,  above  the  sum  of  £•& 
^for  the  forbearing  of  £.100  for  a^year,  and  so  after  that 
^  rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter 
"tenn,  shall  forfeit  and  lose  for  every  such  offence  the 
"  treble  value  of  the  monies,  wares,  merchandise  and  other 
"things  so  lent,  bargained,  exchanged  or  shifted."  The 
act  also  imposes  certain  penalties  on  the  brokers  transacting 
the  loan,  who  shall  take  above  5s«  per  cenL  for  their  trouble, 
or  12d.  per  cent,  for  making  or  renewing  the  bill  or  bond^ 
or  any  counter-bill  or  bond  concerning  it. 

By  the  words  of  this  act,  every  security  granted  for  a 
usurious  cause  is  absolutely  void,  either  if  more  than  the  le- 
gal interest  is  stipulated  in  it,  though  it  has  not  been  actual- 
ly paid,  or  if  such  interest  is  taken,  though  not  stipulated 
expressly  in  the  security.  ^  But,  in  order  to  have  this  effect, 
the  interest  must  be  reserved,  taken,  or  stipulated  at  the 
time  of  granting  the  security ;  if  it  is  taken  afterwards,  with- 
out being  stipidated  at  this  time,  it  merely  founds  an  action 
for  treble  penalties.  ^  Intention  is  not  declared  by  the  act 
to  be  necessary,  in  order  to  void  the  contract;  but,  if  the 
exaction  of  more  than  the  legal  interest  is  proved  to  have 
proceeded  from  mistake,  as  from  a  miscalculation  of  inte- 
rest, the  contract  will  stand.  ^  For  the  reasons  already  men- 
tioned^ ^  usury,  like  any  other  illegal  consideration,  may  be 

'lBeU,237. 

'  In  FemUv.  Shaciiy  1  Saund.  295,  it  was  held  not  to  be  a  good  defence  against 
a  bond,  ibai  nsorious  interest  had  been  taken  upon  it  after  it  toas  granted^  there 
bong  no  evidence  that  this  was  oontea^lated  at  the  time  of  granting  it.  At  the 
ttott  dme,  it  was  said  that  the  plaintiff  might  thereby  have  rendered  himself  lia. 
Me  U>  the  treble  penalties. 

'  1  Bell,  237.  *  AnU,  p.  131. 
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instruQted  ^Mvitt  dejiak,  thoiigh  it  should  not  vpfimt  on  lh« 
fitte  of  tfae  contsact*  llius,  >  letters  written  fay  the  payee 
to-tfce  gmnter  of  a  note  alleged  to  be  useunoas,  neac  .the 
tisie  nf  grandng  it,  wage  admitted  in  evideBce  of  the  lUucy.* 

A  bill  or  note  becomes  invalid,  in  terms  of  the  ad^  jtf  even 
';^  small  part  of  the  bodsideration  for  which  it  maf^  granted 
be  usurious.^  The  words  of  the  act  do  not  distingtush 
between  this  4mae ,  and  that  where  the  whole  coh^deradon 
k  usurious. 

Although  die  biU  or  other  sectiirity  shouM  be  antmUed^  the 
debt^  if  contractafl  previously  without  reference  to  the  U9U^ 
aious  ti'ainsaofiony  may  be  proved  oHmuk.  ^  If  the  uaurious 
^Atia.pBid^--4iM:!  instBimie^  if  it  has  been  contRKied  up<m 
btUfiuwiiidh  are  revived)  ifie  debtor  catmot  claim  repetitioOy 
thmi^lih^Miay:  reduce  the  billsji  and  sue  for  the  treble  pe» 
nalties.  ^  In  England,  nepetitioa  of  the  usurious  profits  h$» 
beeoL  allowed  in  a  »ourt  of  eqyitf^  on  die  gnumd  that  the 
«auret'vW«a  to  be  tionsidared  as  the  only  pacty  whp  was  tart 
afana  sa  mUMcUa*  ^  Bait  it  aaay  be  doubted  whether  both  par*- 
ttes  ave  hotxa  this  situate,  though  the  borrower  is  gelaenlly 
tbe aalBaree^  On  thfi:other  hand,  it  has  been  recently  deci<- 
dad,  ^  that  a  ooartof  )aw  wdll'set  aside  a  usurious  bood^  widi-^ 

'  Kent  V,  Lowen,  1  Campb.  177-^6. 

*  Harrison  v,  Hannel>  5  Taunt  7B0.  Hiis  Waa  an  actf  on  •n  a  UU,  ghmted 
afong  With  two  t»liier  fjifls,  hj  a  fiMhet  Ibr  btlxK^of  lua  sob,  ptrdsr  ^  ^oiftt « le- 
gal dabt  eoMtnyted  hj  Hm  m,  ike  tima^  a«d  psrdy  t»  oorer  a  praoa^tiqg  uwHms 
dabt.  Ill*  bUl  in  qiuKtion  waa  tfaerefore  held  void,  as  bein^  granted  for  a  luo- 
rious  consideration^  although  the  whole  bills  were  not  in  fad,  sufficient  to  do 
more  than  coyer  the  legal  part  of  the  transaction.  * 

'  *  In  £h]fips  V.  Codcayne,  S  Cam^.  119,  although  the  bffl  8uadvi|>oii  waa  hdd 
ts  ba.aull  «sgiaaaid  lor  xmxkf^  ^  pliaiaff  mmiotnd.  entitled ip  ¥yeyfr  dp 
original  debt  under  a  count  for  goods  sold  and  delivered.  In  Gray  t;.  Fowler, 
I  H.  BL  469;  the  Court  of  Conuqon  Fl^as  foupd,  tha^  the  origuial  debt  being 
contracted  for  furnishings  of  malt,  was  gobd,  although  iStut  deed  sued  on,  which 
was  granted  for  usurious  intereA  in  addiiion  to  that  debt,  was  held  to  be  void. 

*  Nid>et  and  Buchan  «.  Cullen,  1st  Feb.  1811,  F.  C. 

*  Roberta  o.  GofF,  4  Bamew.  and  Aid.  92. 

*  Bosanquett  v  Dashwoqd,  Cas.  Temp.  Talb.  38 ;  Ord  on  Usury,  141. 
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eat  requiriag  payment  of  the  real  debt^  with  legal  interest ;  k 
being  contrai^  to  the  policy  of  the^  usury  laws  to  allow  any 
effect  whatever  to  such  a  security.     It  has  been  also  held,  ^ 
that,  if  a  Security  claimed  upon^  under  a  commission  of 
bankruptcy,  turns  Out  to  be  usurious,  the  creditor  will  not 
be  allowed  to  rank  on  this  security,  even  for  what  he  has 
actually  advanced.    But  it  was  once  decided,  ^  that  a  debtor 
who  had  pawned  goods  on  a  usurious  consideration  could 
not  deihand  them  back,  even  in  a  court  of  law,  without  teur 
dering  the  sum  actually  advanced  to  him ;  and,  '  that  a  par- 
ty, who  had  granted  bills  innovating  a  usurious  debt,  could 
not  daim  to  be  reponed  against  4  judgment  upon  these  bills, 
(obtamed  under  hi^  own  warrant  of  attorney,)  without  pay^ 
ing  die  principal  and  legal  interest.     The  soundness  of  this 
last  de^ion,  hotreref)  was  <i)uestioned  iii  the  more  rec&it 
case  JGrst  quoted :  the  other  decision  appears  to  havie  pro- 
ceeded in  part  on  the  maxim.  In  pari  delicto,  mdwr  est  oondir- 
tie  ptMtkkfUis.     It  is  fiirther  said  to  be  the  rule  in  English 
coQrts  i£  equity,  *■  to  grant  no  relief  against  usurious  con- 
tracts^ iU)Jei»s  the  debtiur  pays  the  Qtigixisi  debt  and  legal  inte- 
rest 'T^e  same  prmciple,  indeed,  appears  to  have  been  once 
adopted  ih  Scotland,  in  a  case  ^  wheri  the  lender,  having  ta- 
ken an  heritaUli  security^  the  effect  of  Which  (as  held  by  the 
Court,)  was  to  give  him  10  per  cent^  it  was  decided,  that  the 
subjects  mortgaged  by  the  security  were  redeemable  on  pay- 
ment of  t^e  "principal  «nm  With  legal  interest     But  it  is  the 
opinion  of  a  learned  author,  ^  that  the  security  ought  to 
have  been  altogether  reduced ;  and  this  appears  to  be  the  on- 
iy  doctrine  cptisisteat  with  the  words  of  the  statute  of  Anne. 
Farther,  if  the  debt  is  actually  identified  with  the  usuiidlMicon'^ 


«w  BolaaaaoMf  9  Vea.  84). 
*ftaoy  y.  GwUIiim  1  T.  R.  153. 

*  Hbdk  p.  O'Brien,  1  Taunt  US. 

*  Fi^  Halt*»  R«p.  871,  Art.  7,  and  cMta  therein  cited.    Ord.  on  XJbutj, 
Ul,3il«dii. 

'Mnl  V.  Thon,  87th  Not.  1810,  F.  C.  .  •  1  BeU,  240^  note 6. 
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tract,  and  was  not  antecedent  to  it,  may  it  not  be  .doubted, 
whether  it  is  not  contrary  to  the  act  of  Anne,  thus  to  preserve 
the  debt  to  any  effect,  seeing  that  act  is  intended  to  nulli- 
fy entirely  every  debt. depending  on  the  usurious  security? 
But,  at  all  events,  it  is  settled,  ^  that,  if  the  parties  to  a  usu* 
nous  contract  should  cancel  it,  and  the  debtor  should  grant 
a  new  security  to  the  creditor  for  the  principal  sum  really 
due,  with  legal  interest,  this  new  security  will  be  good.  Even 
in  England,  where  a  consideration  is  required  to  validate 
such  a  contract,  when  it  is  not  under  seal,  the  natural  obli- 
gation to  pay  the  original  debt  is  held  to  be  a  sufficient  c<m> 
sideration.  But  the  true  principle  (applicable  in  Scotland) 
iqppears  to  be,  that  the  consideration  of  such  new  security 
is  not  usurious, — a  usurious  consideration  alone  being  d^ 
dared  by  the  act  to  be  a  ground  of  nullity.  *  A  new  secu- 
rity, however,  granted  for  the  illegal  interest  cannot  be  en- 
forced, being,  in  fact,  a  securi^,  in  terms  of  the  act,  <<  where- 
upon or  whereby*'  more  than  the  legal  interest  is  exacted.  ^ 
With  regard  to  the  indorsee  of  a  bill  or  note  granted 
either  for  usury,  or  any  other  ill^;al  consideration,  such  a 
consideration  may,  in  all  cases,  be  pleaded  against  him,  if 
he  knew  of  it  when  he  took  the  bill  or  note,  ^  or,  in  Eng- 
land, if  he  took  it  after  it  became  due.  ^    But,  unless  under 

'  Barnes  v.  Headly,  Justice  Ghambre'A  opinicni  in  1  Csmpb.  107,  as  i^etswl 
by  the  Court  of  ComBum  Flessy  in  2  Taunt  184. 

*  VUk  Slid,  argument  with  reference  to  Wright «.  Wheder,  1  Ganqp.  1S5^ 
note. 

*  In  Breaton  «.  Jackson,  2  Starkie,  237»  ft  note  granted  for  such  illegal  in- 
terest  was  found  null  eren  in  tiie  bands  of  an  onerous  indorsee. 

*  Steers  tp.  Laahley,  6  T.  R.  61 ;  Wyatt  «.  Buhner,  2  Esp.  537;  Newbj  v. 
Smith,  2  £sp*  539. 

*  Ibis  was  decided  in  Brown  «.  Turner,  7  T.  R.  63a  But  the  effbct  of  an 
indorsee  tsking  ft  bill  or  note  wUdi  is  orerdue,  in  rendtaring  him  liable  to  the 
directions  pleadable  against  tiie  mdoner,  shall  be  afterwards  oonridcnd  under 

he  head  of  indorsation.  In  a  subsequent  caae^  Aubert  v.  Mase,  2  Boa.  and 
PnlL  371,  the  Court  of  Common  Fleas  held,  that  thbdedsiim,  and  that  of  Steen 
V.  Lashley,  were  contrary  to  the   principle  of  two  previous  dedsloBS,  Batrie, 

Hannay,  3  T.  R.  4-18,  and  Faikncy  v.  Reynons,  i  Burr.  2070,  in  bodi  of  which 
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these  ckcmnstances,  a  bona  Jtde  holder  of  a  bill  or  note 
granted  for  an  illegal  cause,  will  not,  on  that  account,  be 
liable  to  any  objection  at  common  law.  The  principle  of 
this  doctrine  has  been  already  explained.  ^  The  doctrine 
bas  been  established  by  a  number  of  decisions.  ^  But  there 
is  a  class  of  cases,  in  which  securities,  granted  for  such  con- 
siderations, are  declared  by  statute  to  be  altogether  void. 
Among  these,  are  securities  granted  for  gaming  considera* 
tioDs,  as  provided  against  in  the  foregoing  act  of  9  Anne ; 
securities  granted  for  the  ransom  or  on  account  of  money 
lent  for  the  ransom  of  British  ships  or  merchandise  from  an 
enemy;'  and,  till  the  recent  act  58  Geo.  III.  c  93,  all  secu* 
rities  granted  for  usurious  considerations.  It  has  been  lon^ 
a  qaesticHi,  on  which  the  decisions  in  Scotland  are  at  vari- 

«Mi»|inties  who  had  paid  ddits  due  by  ftfaifd  persons  on  account  of  illegal  tnui»- 
KtioQs,  were  held  to  have  a  good  action  for  reimbursement  against  tho«e  per- 
xms,  on  the  ground  that  this  action  did  not  arise  directly  out  of  the  illegal  transac- 
tion, bat  WIS  merely  collateral  to  it.  But  the  Court,  in  the  case  of  Aubert  v.  Maze, 
«n»idsed  these  decisions  to  be  extitmely  doubtful,  and  decided  this  case  on  aik 
<)l>poate  pnDciple»  finding  that  the  plaintiff  had  no  claim  against  the  defendant 
^  the  moiety  of  certain  losses  paid  by  him  on  an  illegal  insurance  partnership  in 
vhich  bodi  parties  were  jointly  engaged.  Hie  principle  deducible  from  this  last 
case  sppeare  to  be,  that  no  party  can  have  any  good  claim  arising,  either  directly 
or  mdirsctly,  from  his  accession  to  an  illegal  transaction.  This  principle  seems 
•Im  to  be  tgpHethle  to  Ae  case  of  Seddons  v.  Stratford,  already  notioad,  omU, 
1 JO,  note  1. 

'  ^rfe,  p.  Idl-a 

'  la  Winstanley  p.  Bowden,  5  Selw.  N.  P.  385,  5th  edition,  Lord  Kenyon  held 
it  to  be  no  defence  by  the  maker  of  a  promissory-note  against  an  innocent  iiw 
^''nte,  that  the  note  had  been  given  for  hits  against  the  defendant  in  a  lottery- 
isamoe.  InD^naUo.  WyKe,2Ca]pp.  SS,  11  East  43,  the  indorseeof  sbiU 
"^  tiie  acceptor,  was  found  not  to  be  affected  by  an  exorbitant  charge  for  bro» 
^^'■g*  which  had  been  made  upon  it,  (by  a  party  whose  name  was  not  on  tfaa 
^li.)  oootiary  to  the  act  12  Anne.  In  Jones  v.  Davison,  Holt,  856^  this  doc 
<nae  wn  held,  regarding  the  effect  of  an  exorbitant  charge  for  commission,  (by 
■  pmtj  who  undertook  to  get  a  bill  discounted,  but  whose  name  was  not  on  th» 
<>^)^uistanindoraeau  Ft&  also  the  aame  doctrine  stated  in  Wyatt  v.  Bulmerp 
«Eip.537. 

'  ^a«p,  lol^  note  a 
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floee  with  tkote  in  Rnglahdy  vii«Aer  tke  mallity  dedaied 
with  regard  to  these  several  secuiitiesy  is  such  as  readen  a 
bSl  or  note  inefiectual  in  the  hands  of  a  bona  fidn  onerous 
indorsee.    In  Scotland,  it  has  been  dedded,  with  regard  to 
bills  granted  for  gaming  debts,  ^  that  their  nullity,  und^  the 
aet  9  Anne,  cannot  be  pleaded  against  an  onerous  indorsee. 
Such  a  nullity  was  indeed  sustained  about  the  same  timer 
and  after  nearly  the  same  course  of  argument,  as  a  ground 
fi>r  reducing  similar  bills,  in  a  question  with  a  creditor  ar- 
resting their  amount  m  the  hands  of  the  grantor;  the  Court 
holding,  that  in  this  case  the  cause  of  gnu^ing  them  migiit 
be  proved,  in  terms  ef  the  act,  either  by  the  oath  of  the  per- 
tj  winning  the  money,  or  by  the  nominal  payee  to  whom  the 
bills  had  been  taken  payable  for  his  behoo£  ^    In  this  case^ 
however,  it  might  be  held,  that  a  creditor  arresting  the 
debt  was  not  in  the  situation  of  an  onerous  indorsee  to  the 
bill,  but  was  liable  to  all  the  objections  pleadable  against 
his  principaL    It  seems  to  have  been  likewise  held,  with  re- 
gard to  usury,  in  one  case, '  though  it  is  not  very  intelligi^ 
bly  reported,  that  it  does  not  form  a  good  ground  of  nullitj 
against  an  onerous  indorsee.  In  England,  although  a  strong 
inclination  has  been  recently  expressed,  ^  to  find  such  bills 
or  notes  available  to  bomajlde  onerous  indorsees,  it  i^ppears  to 
be  completely  settled,  by  along  train  of  decisions^  that,  whoe 
they  are  declared  altogether  null  by  statute,  they  cannot 
be  made  available  to  any  purpose,  in  whatever  hands  they 
are  idaced.  ^    Indeed,  it  does  not  appear,  that  the  words  of 

'Ndlson  V.  Bruce,  SStii  Jsn,  1740,  Man.  0507-8;  and  Stewart  9.  Ifialopf 
IM  Feb.  1741,  Monr.  9510. 

*  FHngle  o.  Biggsr,  7th  Vow.  1740,  M<»it.  9509. 

•  Ompbdl  V.  —  IStli  Dec.  1778,  Urn.  1648a 

«  Pitr  Olbbi,  C.  J.,  in  Jones  v.  Davkhon,  Hdt,  857-& 

■  Hie  Snt  one  on  Aii  subject  is  Bower  tf.  Bempton,  2  8tr.  I15i5^  ^vlvre  Ite 
#6t  9  Abb.  wbb  Imuq  sufficient  to  noilify  certsin  ^mnBissory^noles  ffwva  vst  wo* 
nej  wliich  Ae  grsntee  had  adnmoed  to  the  graatAr  to  play  with  dies^  even  wlieo 
Ae  Botes  w«re  In  tiie  hands  of  a  (ofui>SdlBoncious  Indorsee.   The  same  rale  was 
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the  difeeot  acts,  declaring  the  absolute  nullity  of  t&e  secu- 
ri^  to  wUdi  they  refer,  c^ti  be  rec^mdted  with  the  ideii 
of  ghing  them  effect  eren  in  the  heiids  of  indorsees,  llie 
question  may,  therefore,  deserve  reconsideration  in  Scotkndi 
if  it  diould  again  ocdur.  ^  But,  with  regard  to  one  of  lite 
cases  now  mentioned,  viz.  that  of  securities  granted  for  nso-^ 
rioQs  considerations,  the  question  is  set  at  rest^  both  in  Scot- 
W  and  England,  by  the  58  Geo.  IIL  c  M,  which  declares^ 
tbt  no  bill  or  note,  though  given  for  a  usurious  considered 
tioD,  or  upon  a  usurious  contract,  shall  be  void  in  the  handa 
of  aa  indorsee  for  value,  wiless  he  knew  of  the  usurious 
consideration  or  contract,  at  the  time  of  giving  value  for 
SQch  bill  or  note. 

ffi&naA  tigmost  mcb  an  iadoraee,  in  Lowe  v.  Walltr,  2  DcmgL  7d5»  being  tha 
owof  hois  that  were  hdd  by  the  juiy  to  have  been  taken  for  a  luniriout  Gonai- 
^^nitioiL  It  was  agam  enfiorced  by  Lord  EUenborovgh  at  '^im  Prius,  with  re- 
N  to  bOIs  granted  for  usurious  causes,  in  the  cases  of  Toung  v.  Wright, 
1  CoDp.  139^  and  Adkland  v.  Fierce,  2  Camp.  5d9,  though  the  usurious  agree- 
'Deu^  in  this  last  cMe»  was  not  known  to  the  dnwer,  but  was  the  result  of  an 
"3(ienianding  betwei  the  acceptor  and  a  third  party.  Afterwards,  great 
<^<'Qbcs  were  eitpresaed  on  the  point  in  the  case  of  Jones  v.  DsTidson,  note  4y  by 
^^  C  X,  who  said,  that  he  would  reserve  it  when  it  occurred.  But,  in 
^  subsequent  case  of  Lowes  v.  Mazzaredo,  1  Stark.  385,  which  was  the  case  of 
ibill,  int  indoned  to  one  petty  lor  a  usurious  cause,  and  then  indoned  by  him 
<uer0aaly  to  the  plaintiff,  who  had  no  knowledge  of  the  usuiy,  tiie  Court  of 
Sing's  Bench  held,  that  the  first  indorsement,  (through  which  the  plaintiff  d^ 
rived  hb  title,)  was  entinfy  voided  by  the  act  of  Anne,  and  that  it  was  too  late  to 
^istuib  (he  rule  which  had  been  established  by  the  case  of  Lowe  v.  Waller. 

In  one  case,  Henderson  v.  Benson,  8  Bnce,  281,  a  bill  accepted  for  a  gaming 
^  WM  hdd  to  be  null  even  in  the  hands  of  an  indorsee,  although  the  drawer, 
It  the  time  of  dnwing,  knew  nothing  either  of  the  acceptor  or  the  payee ;  it  be- 
ing hrid,  with  reftmoe  to  the  consideMion,  as  affecting  its  TaHdity,  that  it  was 
IMA  s  eamplde  inscrum«it  till  aoeepcanee. 

'  In  MoRiaon,  IMO^  it  is  said,  that  the  Court  has,  in  recent  cases,  adopted 
^  Ei^tth  nda  agdoit  btma  fldt  iodonees  of  bills  or  notes  granted  for 
pumg  ddbl%  wfaiok,  is  saftt  as  regards  die  statutory  nullity,  are  in  th^  same 
^'^'utioa  in  wfaidi  aecurities  for  usurious  d^bls  are,  under  the  1 2di  of  Anne.  But 
U  don  not  specify  any  cases. 

l2 
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new  security  will  be  good  to  him ;  ^ .  such  a  security  not  be- 
ing  granted  on  account  of  any  illegal  consideration  struck  at 
by  the  statutes.  The  same  rule  will  apply  to  a  security  grant- 
ed by  the  borrower  on  the  lender's  account  to  a  party  to 
whom  the  lender  is  indebted,  but  who  is  not  privy  to  the 
usurious  part  of  the  transaction.  ^  But  when  the  indorsee, 
before  he  takes  this  new  security,  is  aware  of  the  illegal 
consideration  of  the  former  security,  it  has  been  held,  that, 
as  to  hixn,  the  new  security  is  in  the  same  condition  with  the 
old  one,  and  that  therefore  it  is  void,  'as  being  taken  by 
^im  in  furtherance  of  the  illegal  consideration.  ^  Such  a 
new  security  will  of  course  be  invalid,  if  granted  to  the  per- 
son who  is  party  to  the  original  transaction.  *  On  the  other 
Wd,  when  two  bills  are  granted,  one  for  a  sum  really  due, 
^d  another  for  usury,  (both  being  null,  however,  on  that 
^coont,  as  they  formed  part  of  the  same  transaction,)  it  has 
^en  held,  that  a  new  note  granted  as  a  substitute  for  the  first 

'  Thh  was  held  where  the  original  security  had  been  declared  void,  as  granted 
'~  account  of  a  gaming  debt,  in  the  case  of  George  v.  Stanley,  4  Taunt.  683^ 
^^  ume  doctiine  was  held  in  Cuthbert  r.  Halley,  8  T.  R.  390,  where  a  person 
'-^■•ng  received  bona  fide,  and  for  yalue,  several  promissory-notes  which  had  been 
r^en  to  his  indorser  for  usurious  causes,  and  having  afterwards  exchanged  them 

'  1  bond  from  the  gzmnter,  the  Court  of  K«  B.  sustained  action  on  the  bond, 

ing  that  it  vras  not  a  security  granted  few  any  usurious  consideration.  In 
-  •  cise  of  Barnes  v.  Headly,  already  cited,  160,  note  1,  a  decision  was  given  in 
•'^  even  of  a  new  security  between  the  parties  to  a  preceding  usurious  con- 

''>%  (he  usurious  contract  haring  been  annulled,  and  the  new  security  granted 
'  •?  for  the  principal  sum  and  legal  interest. 

'  Vide  Chitty,  82,  note  e. 

'  Hiapman  v.  Black,  2  Bamew  and  Aid.  588.  In  this  case,  the  plaintiff 
^*"''iZ  first  taken  bills  discounted  usuriously  by  his-  indorser,  without  being 
^nc  of  the  usury,  and  afterwards,  on  learning  it,  having  exchanged  them  for 
^  bills,  in  which  it  was  agreed  that  the  name  of  the  drawer  who  had  dis- 
^-i'A  the  foirmer  bills  should  be  omitted;  the  Court  of  K.  B.  held,  that  the 
P^  jti'fl*,  by  this  transaction,  lent  himself  to  conceal  the  usury,  and  that  there- 
he  miut  1)0  in  the  same  situation  with  the  party  guilty  of  it. 
^iarrison  v.  Hannel,  5  Taunt.  780,  OTOe,  158,  note  3. 
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of  these  is  good,  even  to  the  party  privy  to  the  usury,  in  re* 
spect  that  this  second  note  is  not  only  given,  like  the  dft^ 
for  the  sum  lawfully  due,   but  is  entirely  distinct  from 
the  usurious  transaction.  ^    On  the  same  principle,  it  hss 
been  held  in  England, '  that  when  a  note  granted  partly  for 
moqey  lent,  and  partly  for  a  gaming  consideration,  was  paid 
in  part,  and  two  separate  notes  of  £.43  granted  for  the  bs- 
lance,  (either  of  them  being  sufficient  to  cover  the  gaming 
consideration,)  and  one  of  them  was  indorsed  to  the  plain- 
tiff, who  knew  nothing  of  the  gaming,  a  promise  by  the 
granter  of  this  note  to  pay  the  plaintiff  was  sufficient  to  se- 
parate his  note  firoin  the  gaming  consideration,  and  to  shew 
that  the  defendant  imputed  this  consideration  entirely  to  the 
other  note.  Sd/y,  It  has  been  decided,  that  if  a  bill  originally 
good  is  discounted  and  indorsed  by  the  drawer  for  a  usurious 
consideration,' and  comes  afterwards  by  indorsation  for  valae, 
even  to  the  assignees  of  the  drawer,  they  not  knowing  any 
thing  of  the  usury,  it  will  be  good  to  them,  as  it  is  good  in 
its  original  concoction,  and  likewise  in  the  indor^sement  un- 
der which  they  lay  claim  to  it  ^    This  case  was  held  by  the 
Court  to  be  distinguishable  from  the  subsequent  case  of 
Lowes  r.  Mazzaredo;^  and  the  distinction  was  probably 
held  to  consist  in  this,  that  there  the  party  firom  whom  the 
plaintiff  derived  right  directiy,  (by  indorsation,)  had  the 
bill  indorsed  to  him  for  a  usurious  cause,  and  that  the 
plaintiff's  tide  could  not  be  better  than  that  of  kia  author; 
whereas,  in  the  other  case,  there  appears  to  have  been  an 
intervening  indorser,  who  was  no  party  to  the  usurious  part 
o(  the  transaction.    But  it  may  be  doubted,  whether  there 

1 1>inier  V.  Hidflw^  4  E^.  11. 

•  Habnor «.  Rkhaidflon,  181^  Bayley,  400»  net*  18. 

•  nbwM  tot  nil«d  by  Lord  Knyon,  «t  N.  ¥.  In  DinM  v.  Gti««qr>  1 
Zip.  974^  and  ^lirwprdi  dcdddl  by  the  ivMs  Comt  of  Kiog't  BoMb  im  Fm 
V,  Ebason  and  olbcr%  1  East  ML  *  P«  laf  >  utM^  ^ 
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u  aajr  solid  dUtinction  in  principle  between  the  two  cases ; 
fiinoc^  in  this  last  case,  likewise,  the  title  of  the  plaintiff's 
iuthor,  and  consequently  bis,  (the  one  being  derived  from 
the  other,)  was  founded  on  the  first  indorsement,  which  be- 
ing entirely  null  on  account  of  usury,  must  nullify  aU  the 
subsequent  indorsements  derived  from  it  In  a  later  case, 
accordingly,  >  the  decision  of  Lowes  v.  Mazzaredo  appears 
to  be  considered  by  the  Court  of  King's  Bench  as  inconsis- 
tent with  that  of  Parr  «?•  Eliason.^  The  point  now  stated  is 
excluded  from  discussion,  with  regard  to  usurious  contracts, 
by  the  foregoing  act  58  Geo,  III.,  which  protects  bonajide 
indorsees  in  all  cases ;  but  it  may  probably  be  considered 
as  stiU  admitting  of  doubt  in  England,  with  reference  to  the 
first  indorsement  of  bills  or  notes  for  any  of  the  other  con- 
iiderations  which  are  declared  by  statute  to  be  grounds  of 
nullity. 

As  questions  of  usury  occur  most  frequently  in  connec- 
tion with  bill  transactions,  it  may  be  proper  to  state  a  few  of 
the  leading  points  decided,  as  to  what  does  or  does  not  con- 
stttute  usury,  in  transactions  regarding  bills  or  notes. 

I.  It  is  usury  to  retain  the  interest  at  the  time  of  the  loan» 
firom  the  money  borrowed,  or  to  stipulate  that  it  shall  be 
paid  before  the  expiration  of  the  year.  3  In  both  these 
cases  the  lender  truly  exacts  5  per  cent*  for  less  than  a 

'  Chapman  v.  Black,  anU^  165^  note  3. 

'  An  endnent  writer  on  the  law  of  biUs,  Bayley,  414^-15,  in  a  passage  wliidi 
«ii  Of erlooked  till  die  foregoing  jemarks  were  written^  gives  the  same  view 
wtnch  has  been  now  taken  of  the  inconsstency  of  these  two  decisions,  while 
he  eridently  considen  the  essential  circumstances  of  both  cases  as  the  same. 

'  I  BeO,  237-S.  Ibis  practice  is  expressly  foibidden  as  usurious,  by  an  old 
Seotdi  statute,  1621,  c  28,  which  enacts,  «  That  no  person  who  lends  or 
'*  gives  oot  money,  and  receives  annual  therefor,  shall  retain  the  tune  of  the 
« Isadfaig,  exact,  crave,  or  receive  from  their  dd)CorB  the  annual  of  their  lent 
**  saas,  until  the  tenn  of  payment  appointed  by  their  bands  be  first  come.*' 
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year,  whereas  die  act  declares  that  there  is  usury,  uiil< 
where  interest  is  strictly  at  the  rate  of  5  per  cent  peroMU^tm. 
This  doctrine,  that  the  taking  of  annualrent  b^Mrefaand  is 
usury,  was  recognised  under  the  old  Scotch  law  of  usury  in 
un  early  case.  ^  But  there  is  an  exception  to  this  rule  in 
favour  of  bankers  discounting  bills  to  third  parties  in  the 
ordinary  course  of  trade ;  it  being  their  practice  to  indem- 
nify themselves  for  the  trouble  and  risk  arising  from  the 
advance  of  money  upon  the  bill,  by  retaining  the  iaterest 
out  of  the  advance.  ^  This  practice,  however,  will  not  be 
permitted,  when  it  is  applied  to  bills  payable  at  a  term  much 
beyond  that  usually  discountable,  since  the  transaction  will 
be  held,  in  such  a  case,  to  be  a  mere  cover  for  usury. 
Thus,  in  a  case  where  the  purchase  of  certain  annuities  was 
accomplished  by  means  of  a  bill  for  £.5000,  at  3  years'  date, 
which  was  discounted  for  £.750  discount,  and  which  bill,  be* 
fore  it  became  due,  was  exchanged  for  two  successive  bonds 
of  the  same  amount,  the  Court  of  Common  Pleas  held  that 
^is  was  in  reality  a  mere  forbearance  of  the  sum  previoody 
due  on  the  annuities,  for  more  than  the  legal  rate  of  interest^ 
and  was  therefore  usurious. ' 

It  has  been  held,  that  it  is  not  usury  for  an  acceptor  to 
take  6d.  per  pound  as  a  consideration  for  anticipating  the 
payment  of  his  own  acceptance,  that  not  being  a  consid^ra*- 
tion  for  forbearance  of  a  loan.  But  the  practice  was  cen* 
sured.  ^  Nor  is  the  bona  fide  sale  of  a  bill  or  note,  for  less 
^an  its  amount,  as  contradistinguished  from  the  discount 

■  Johnston  v.  The  Laird  of  Haining,  1st  Dec.  1680,  Morr.  16414 

*  Assumed  in  argument  in  Lloyd  v.  Williams,  3  Wils.  25^  Holt,  p.  262^ 
note  on  the  Lav  of  Usury.  Vide  also  Lord  AKanley*s  opinion  in  Mar^  p. 
Martindale,  3  Bos.  and  PuU.  158»  and  per  Lord  Hardwicke  in  Huxnsoo  er 
jMirte,  and  Maslar  ^  parte^  1  Atk.  150. 

'  Marsh  r.  Martindale,  note  2.  • 

^  Barclay  v,  N^almesley;,  5  Esp.  11,  4  East.  55. 
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of  it,  Qsnriousyi  although,  where  bills  with  a  certain  par- 
iy*s  jsame  on  them  were  ostensibly  sold  by  his  confiden- 
tial agent  at  a  deduction  far  below  the  legal  discount, 
this  was  held  to  be  in  reality  a  discounting  of  them  for  that 
party's  behoof,  and  consequently  to  be  usurious.  ^  It  has 
been  held  in  England,  ^  that  a  note  promising  to  pay  a  cer- 
taia  sum  by  instalments,  and  stipulating  that,  in  case  of  de- 
fiiult  of  any  of  the  instalments,  the  whole  of  the  balance  then 
due  shall  be  paid  up  immediately,  without  any  rebate  of  in- 
terest for  the  anticipation  of  payment,  is  not  usurious,  being 
lield  to  be  a  penalty.  But  the  stipulation  would  not  be  sus- 
tained on  this  groimd  in  Scodand,  where,  as  already  shewn, 
a  penalty  is  held  to  be  inconsistent  with  the  nature  of  a  bill 
or  note. 

Bankers,  besides  taking  the  discount  already  mentioned 
on  bills  or  notes,  are  entitled,  in  practice,  to  charge  a  rea- 
sonable sum  by  way  of  commission,  on  account  of  their  re- 
mitting the  bill  for  acceptance,  and  necessary  expenses,  ^ 
or  even  on  account  of  the  trouble  of  accepting  bills,  if  the 
party  accommodated  gives  funds  for  paying  them,  so  that 
there  is  no  advance  of  money  by  the  person  receiving  the 

'  In  ex  parte  Lee,  1  P.  Williams,  782,  a  party  was  found  entitled  to  taka 
out  a  commisaion  of  bankruptcy  on  bills  which  the  bankrupt  bad  granted  to 
third  parties,  and  which  they  had  indorsed  to  the  plaintiff  for  10s.  per  pound, 
la  die  King  v.  Ridge,  4  Price,  56,  it  was  assumed  that  the  sale  of  a  bill  is  legaL 

'  The  King  v.  Ridge,  preceding  note. 

'  Wells  V.  Girling,  1  Brod.  and  Bingh.  447. 

*  This  was  allowed  In  the  following  cases,  vis.  Winch  qui  tarn  v.  Fenn. 
cited  in  a  note  to  Auriol  v,  Tliomas,  where  a  charge  of  5s.  per  cent,  on  the  grass 
>uni  in  the  bill,  without  referring  to  the  time  it  had  to  run,  was  found  legal ; 
Atmol  V.  Tbomas,  2  T.  R.  52,  where  a  charge  of  commission  by  the  discounter 
npoQ  bills  made  payable  at  Madras,  was  authorised  as  conformable  in  its  amount 
vith  fim  custom  of  India ;  Ex  parte  Jones,  17  Ves.  jun.  332 ;  1  Rose's  Cases,  29, 
^'^KR  the  Lord  Chancellor  allowed  a  claim  on  bills  payable  in  London,  and  dis- 
counttd  by  a  banker  at  Faversham,  who,  besides  discount,  had  charged  2s.  6d. 
pereenL  for  the  trouble  and  expense  of  providing  Ms  party  Mith  drafts  on  Lon- 
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oommissioti,  ^  and  this  though  the  biUtf  ar  notes  should  be 
payable  in  the  same  place  where  they  are  discoiintedL  It 
has  been  farther  held,  ^  that  even  exorbitant  brokerage 
exacted  by  a  bill  broker  for  the  trouble  of  getting  a  bill  dis- 
counted (the  discounter  taking  no  more  than  the  legal -inte- 
rest) is  not  usurious,  though  it  may  be  questionable  on  other 
git>unds.  On  the  other  hand,  it  has  be^  decided,  ^  that 
there  can  be  no  commission  for  accepting  bills  (for  a  third 

don  Ibr  tlicir  amount ;  Benson  v.  Pany,  where,  according  to  the  atatemeat  of  it 
in  Auriol  v.  Thomaa,  the  Court  of  King's  Bench  unaninwiisly  hdd  tfiat  «  rea- 
sonable oommiaaion  was  a  good  charge ;  Baynes  v,  Frjf  15  Ves.  180,  where  a 
similar  charge  was  sustained,  on  account  of  the  trouble  of  sending  a  bill  for  pay- 
ment to  Hamburgh. 

'  In  Masterman  v.  Cowxie,  3  Campb.  486,  a  banker  in  London  being  m  the 
habit  of  accepting  bills  Ibr  the  accommodation  of  a  merdiantthere^  (drawn  by  a 
banker  in  Yorkshire,  who  duurged  Is.  per  cent  for  his  trouble  in  drawing  them,} 
but  which  bills  the  party  accommodated  gave  money  to  retire  when  thqr  became 
due,  and  the  acceptor  cfaaiging  5b.  per  cent  for  hi^  trouble  in  accepting  and  re- 
tiling  them,  it  was  held  by  Lord  EUenborough,  let^  That  tlus  charge  could  not 
be  a  cover  for  usuiy,  because  iStn  party  making  it  advaDoed  no  money ;  and!* 
8d^,  That  such  a  chaige  may  be  allowed  as  a  compensation  for  troubJa  on^ 
actiona  in  town  aa  well  as  in  the  country,  since  a  banker  must  keep  up  an 
bliihment  for  such  transactions  wherever  the  money  is  to  be  paid.  The 
rule  vraa  settled  in  several  cases  in  Scotland;— first,  in  PStcaim*8  Credi- 
tors  V.  Foggo,  1768,  Morr.  16433,  where  a  commisaon  not  exceeding  J  per 
cent  was  found  to  be  allowable  <'  on  all  money  transactions  for  account  of  an- 
"  odier ;"  afterwards,  in  the  case  of  Flayfair,  6th  June  1797,  Morr.  164»38^ 
and  Giierson  v,  Bertram  and  Co.,  6th  June  and  21st  November  17979  where 
commisaon  on  bills  discounted  was  again  allowed  to  the  amount  of  |  per  ceaL  ; 
and,  again,  in  Walker  o.  Allan,  15th  May  1800,  Morr.  No.  1,  App.  to  Usury, 
where  a  charge  of  commission  on  a  banker's  account-current,  varrying  on  difi^ 
rent  oocaoons  firom  1  per  cenL  to  much  less,  but  not  exceeding  \  per  cent,  on 
Ae  whole  sum,  was  sustained.  This  case  was  afUrwards  sent  back  from  the 
House  of  Lords,  and  was  ultimately  dedded  on  a  preliminary  plea  of  presdiption. 

*  Bagnall  v.  ITHgley,  11  East.  4a  In  er  parte  Hanson,  1  Mad.  118,  the 
same  thing  was  found  as  to  a  charge  of  10s,  made  by  a  bill-broker  on  a  bill  i&- 
dorsed  to  him  in  payment  of  an  antecedent  debt. 

'  Kent  V.  Lowen,  1  Campb.  177,  per  Lord  EUenborough. 
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is  no  precise  rule  fixing  the  rate  of  commission.  In  one 
:Case  already  cited, '  5s*  per  cent,  was  allowed ;  in  another, 
.1&  8d.  per  cent ;  ^  in  a  third,  where  there  was  a  complicated 
account,  ^  the  jury,  though  contrary  to  Lord  EUenborough's 
direction,  found  that  ^  per  cent  was  not  too  much ;  and^  in 
another  case,  ^  where  7s.  6d.  was  charged,  without  an  aver- 
ment that  there  was  any  considerable  expense  or  trouble  in 
the  transaction,  the  jury,  (though  contrary  both  to  Lord 
mienborough's  direction  and  to  the  subsequent  opinion  of 
the  Court,)  held  that  it  was  not  unreasonable.  It  has  also 
been  held,  that  a  commission  of  10s.  per  ceni.^  by  a  bill 
broker  in  the  country,  on  a  bill  payable  in  London,  is  not 
usurious.  ^  In  the  Scotch  cases  already  cited,  the  commis- 
«oD  was  generally  i/«Tc«i<. 

It  is  usury  to  take  the  full  discount  of  a  bill,  and  to  give 
in  payment  of  it  another  bill  which  has  some  time  to  run, 
.without  making  a 'corresponding  deduction  of  interest*  ^    It 

mittion  bdog  held  out  as  an  inducement  to  the  discounter.  In  the  case  nf  I^aU 
mer  v.  Baker,  1  M.  and  S.  56,  a  charge  of  £.200  for  trouble,  besides  paymtot  oi* 
the  debt  with  interest,  and  all  other  costs,  cfaax^ges,  damages  and  expenses,  was  su». 
taiaed,  there  being  no  ground  to  think  that  it  was  unreasonable  in  the  circum. 
atsnoBs  of  the  case.  Fide  also  the  Lord  ChanceUor's  opinion  in  the  Scotch  caae 
of  Walker  v.  Allan,  2d  March  1802,  where  he  lays  it  down,  that  a  psrtjr 
charging  more  than  5j>er  cent,  tmaiprope  that  the  excess  was  a  necessary  com- 
pensation for  trouble,  &c.  otherwise  it  will  be  imputed  to  fbibeannce  of  the 
money,  and  will  be  accounted  usury ;  1  Bell,  235,  note  3. 

■  Winch  v.  Fenn,  169,  note  4.     The  same  in  Caliot  r.  Walker,  2  Anstruth. 
i9&  '  Ex  parte  Jones,  169,  note  4.  '  Carstatrs  v.  Stein,  171,  note  4w 

*  Brooke  r.  Middleton,  I  Campb.  445. 

*  Et  parte  Hanson,  1  Maddocks,  112. 

'  In  qui  tarn  Matthews  v.  Griffiths,  Peake,  C.  N.  P.  200,  usury  M'as  held  to 
have  been  committed,  by  taking  5  per  cent,  discount  on  a  bill,  and  giving  in  ex- 
cftange  for  it  a  biU  on  London  at  nx  days*  date,  witiiout  any  allowance  of  inte- 
rest for  the  time  it  had  to  run.  In  Parr  v.  Kliason,  I  East.  294^  the  usury  con- 
'sisted  in  taking  full  discount  upon  a  bill,  and  paying  it  in  part  with  a  biU  at 
three  months*  date. 
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wight  fonn  a  different  question,  if  the  banker  made  an 
ibatement  of  discount  corresponding  with  the  number  of 
days  that  the  bills  given  by  him  had  to  run ;  for,  in  such  a 
ease,  the  interest  of  the  new  bills  during  these  days  may  be 
held  to  form  part  of  the  discount.  Farther,  if  the  new  bills 
are  drawn  in  another  place  which  has  the  exchange  in  its 
fiivoor,  so  that  such  bills  then  bear  a  premium  in  the  mar- 
ket, which  the  party  accommodated  may  get  by  disposing 
of  them,  it  may  be  held,  (though  the  point  does  not  seem  to 
have  been  decided,)  that  this  premium  must  be  computed  as 
part  of  their  value.  If  the  discounter,  after  deducting  the 
discount,  asks  the  other  party  how  he  wishes  to  be  paid,  ancl^ 
in  consequence  of  his  own  desire,  gives  him  bills  on  London, 
some  at  thirty  days,  and  others  at  a  shorter  date,  this  is  held 
to  be  the  same  thing,  as  if  the  bill-holder  had  first  got  the 
money,  and  then  bought  bills  on  London,  the  number  of 
days  at  which  the  bills  on  London  were  made  payable  being 
considered  necessary  to  cover  the  expense  of  the  remit- 
tance. I  It  appears,  indeed,  that  Lord  Kenyon,  in  the  case 
of  Matthews  v.  Griffiths,  ^  expressed  an  opinion,  that,  to 
give  such  bills  or  notes,  without  deducting  interest  for  the 
time  they  had  to  run,  was  usury,  whether  the  bill-holder  de- 
sired to  bejpaid  in  these  notes  or  in  money ;  and  he  is  re- 
ported to  have  adhered  to  that  opinion  in  a  subsequent  case.  ' 
But  his  Lordship's  opinion  seems  to  have  been  overruled  by 
the  decision  now  cited. 

It  was  further  decided,  ^  in  the  case  of  Maddock  v.  Ham* 
mett,  that,  although  bills  should  be  given,  instead  of  money, 
for  the  discounted  bills,  without  allowing  interest  for  the 

'  TUs  dedaioa  was  giyen  under  the  circumstances  stated  in  the  text,  m  iSm 
OK  of  Hanunet  r.  Yea,  1  Bos.  and  Pull.  152. 

*  172,  note  6.  '  Maddock  v.  Hammett,  7  T.  B.  18i, 

*  The  poiDt  here  stated  is  likewise  implied  in  Lord  Ellenborough's  opinion  i« 
Bonrodaile  ».  Middleton,  2  Camph.  54,  antfy  40,  note  1. 
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Wrm  that  the  forknei'  had  to  run,  yet  the  usury  is  not  diere- 
by  complete^  if  the  discounter^  instead  of  getting  money  for 
the  discounted  bills  when  they  become  due,  merely  gets 
other  bills,  which  have  not  been  paid  at  the  date  of  the  ac- 
tion. For,  in  this  case^at  is  said,  he  has  not  as  yet,  in  terms  of 
the  act,  taken  any  money  either  by  way  of  interest  or  prind- 
paL  But  a  contrary  decision  was  given  in  a  recent  case  by  the 
Court  of  Session,  who  held  that  the  statutory  limitation  of 
the  action  for  triple  penalties  commenced  at  the  discounting 
of  a  promissory-note ;  thus  holding  that  the  usury  was  com-' 
pleted  by  the  mere  discounting,  and  before  payment  of  the 
note  was  received.  ^  It  is  usury  to  convert  interest  into  a  new 
principal  sum  bearing  interest  before  the  term  of  payment. 
The  prohibition  of  this  practice  is  implied  in  the  Scotch  act 
1621,  c.  28,  which  enacts,  that  ^<  it  shall  be  lawfiil,  at  the  time 
^  of  lending  money  and  making  of  bonds,  to  add  the  annual 
^  into  the  principal  sum,  providing  always  neither  principal 
<*  nor  annual  be  exacted  or  craved  before  the  term  cfpcqimad 
<<  i^pointed  by  the  said  band."  This  statute  was  founded 
on  in  a  case,  ^  where  a  bond  having  been  taken  at  Martin- 
mas 1774  for  £.1000,  payable  at  the  succeeding  Martinmas, 
with  the  interest  of  the  first  year  and  till  payment,  the  credi- 
tor,  at  a  settlement  of  accounts,  charged  interest  and  accumu- 
lated interest  for  each  half  year  separately,  and  took  a  bill  for 
&e  amount,  upon  which,  as  well  as  the  bond,  he  brought 
his  action.  The  Court  sustained  the  bond  for  the  princi- 
pal sum  and  legal  interest,  but  refused  action  on  the  bill,  in 
respect  that  it  <<  was  in  part  made  up  of  undue  exactions.'* 
This  decision  appears  to  establish,  that  it  is  usury  to  state 
the  interest  as  due  and  bearing  interest  before  the  term 
when  it  is  payable. 

>  Morrifloh^s  TVustee  v.  Inglis  and  Ca.,  Sd  Dec.  and  SOlh  Jan.  1824^  2  Shaw, 
eSa.     Iti^  dacinon  was  pronounced  bj  a  narrow  majority. 
*  Dun  V.  Colboun,  ISth  Feb.  1790,  Morr.  164%. 
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the  rule  appears  to  be,  that,  if  the  borrower  proves  that  the 
lender  compelled  him  to  take  goods  instead  of  money,  the' 
presumption  will  be,  that  the  goods  were  given  at  a  rate  be- 
yond their  value,  for  the  purpose  of  obtaining  usury ;  and 
it  will  remain  with  the  lender  to  overturn  this  presumption, 
by  proving  that,  when  sold,  not  separately,  but  in  the  lump, 
they  would  bring  their  estimated  price.  ^  On  the  other 
hand,  if  it  appears  that  the  borrower  voluntarily  agreed 
to  take  the  goods  at  the  valuation,  expecting  to  make  a  pro- 
fit  by  them,  (though  the  lender  had  previously  refused  to 
discount  the  bill  unless  he  did  so,)  it  will  remain  with  the 
former  to  prove  that  the  goods  were  valued  too  high,  before 
he  can  establish  usury.  ^  The  mere  circumstance  of  goods- 
being  given  in  part  of  the  bill  or  note,  will  not  raise  a  pre- 

of  a  promiMory-note  to  give  in  part  of  its  amount  a  diamond  ring,  wUdi  be- 
rated much  beyond  its  value.  In  Rich  v.  Topping,  1  £sp.  176,  the  same  prin- 
ciple was  recc^^sed,  but  the  proof  of  the  goods  having  been  given  at  an  under- 
value failed.  Lord  Kenyon  said,  that  it  was  not  usury  though  **  the  goods  are 
«  ch^ed  at  rather  a  high  price,  provided  it  is  not  so  extravagant,  that  it  appears- 
*<  to  be  for  the  purpose  of  receiving  exorbitant  interest  under  cover  of  it." 

'  Davis  V.  Hardacre,  2  Camp.  375.  In  this  case,  where  the  discounter  of  a 
bill  had  obliged  the  holder  to  take  in  part  of  it  an  imitation  of  Foussin,  at  a  vm- 
luotion  of  £.150,  (it  being  offered  to  be  proved  that  the  discounter  had  himself 
bought  it  for  £.32,)  Lord  Ellcnborough  held,  that  where  goods  were  thus  forced 
on  a  party  who  wanted  money,  there  must  be  proof  "  that  they  were  ewtimatffd 
"  at  a  sum  for  which  he  could  render  them  available  upon  a  re-sale,  not  at  what 
'<  might  possibly  be  a  fair  price  to  diarge  to  a  purchaser  who  stood  in  need  of 
V  them.*'  In  the  case  of  Barker  v.  Vansommer,  1  Brown^s  C.  C.  149,  llie 
Xiord  Chancellor  laid  it  down,  that  where  goods  are  given  as  a  substitaie  for  m 
loan  to  a  person  who  wants  money,  the  value  put  upon  them  must  be,  not  the 
price  which  they  would  bring  separatdy,  but  when  sold  in  the  lump,  as  the  lend- 
er must  know  that  he  got  them  to  be  thus  sold, 

'  In  Coomb  v.  Miles,  2  Camp.  553,  this  was  held  with  regard  to  £.70  wocth 
of  ready-made  waistcoats,  which  the  discounter  had  insisted  on  the  bomnrer  ta> 
king  in  part  of  the  bill,  and  which  the  latter  had  agreed  to  take^  aa  ba  expected 
to  make  profit  by  them.  A  transaction  which  appears  to  have  been  of  a  anilar 
kind,  was  sustained  in  the  case  of  Aitken  and  oUiers  v.  Walker  and  othvsi  1st 
March  1823,  2  Shaw,  250. 
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somptioii  against  the  disconnter,  unless  it  is  proved  that  he 
forced  them  on  the  borrower.  * 

It  is  not  nsury  to  stipulate  more  than  the  legal  rate  of  in« 
terest,  when  the  lender  agrees,  in  certain  events,  to  lose  the 
debty  as  when  he  lends  money  on  a  bottomry  bond,  or  a 
bond  of  redeemable  annuity ;  the  safety  of  the  principal  sum 
dependm^  in  that  case,  on  the  ship,  or  on  the  life  of  the 
annaitant    There  is  a  case,  ^  where  the  Court  of  Session 
sustained  a  bottomry  bond  at  10  per  centj  containing,  be- 
sides, a  clause  which  authorised  either  party  to  give  up  the 
contract  on  two  months'  notice,  and  likewise  a  clause  which 
entitled  the  lender,  in  case  of  salvage,  to  claim  a  proportion 
of  the  articles  saved,  although  this  clause  was  admitted  not 
to  be  usual  in  such  bonds.     But  the  risk  must  be  real,  not 
a  mere  pretence  for  covering  usury ;  and  the  additional  inte- 
rest must  be  proportioned  to  the  degree  of  risk.     It  is  said 
by  a  learned  author,  ^  that  an  agreement  which  leaves  the 
principal  sum  secure,  and  puts  only  the  interest  in  hazard, 
in  consideration  of  a  higher  rate  of  interest,  will  be  held  a 
mere  device  to  cover  usury.     But  there  does  not  seem  to  be 
any  solid  principle  for  this  doctrine ;  since  it  would  appear 
equally  lawful  to  stipulate  that  part  only,  as  that  the  whole 
of  the  debt  should  be  in  hazard,  provided  the  additional  in- 
terest is  in  proportion  with  the  amount  of  the  risk.     I  am 
not,  however,  aware  that  the  point  has  actually  occurred.  ^ 

That  part  of  the  act  12  Anne,  which  inflicts  treble  penal- 
ties on  any  person  takipg  more  than  the  legal  interest,  de- 

*  In  the  two  last  catea  cited  under  note  2^  p.  176,  there  seems  to  hare  been 
BO  proof  that  the  gooda  were  forced  on  the  borrower;  and  he  therefore  under- 
*Mk  Id  prave  that  they  were  valiied  too  high. 

'  GUo  0.  M<  Alpine's  Creditors,  dOth  June  1790,  Morr.  16437. 
MBcU,240. 

*  With  regard  to  the  competency  of  reference  to  oath  to  prore  utuiy,  vid$ 
Bkdrie  V.  LyeD,  note  to  F.  C.  p.  477,  22d  Dec.  1809. 
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4dare%  tfa^t  oiiie-half  of  these  poialties  shall  go  to  the  king^ 
ftnd  the  other  half  to  any  private  informer  who  may  sue  fiir 
them.  This  right  of  recovering  the  penalties  is  Umiled  to  a 
year  from  the  commission  of  the  offidnoe»  with  reierenoe  to 
private  informers^  and  two  years  with  regard  to  the  crown^  by 
81  Eliz.  c*  5|  $  5)  which  enacts  these  two  limitations  vesper 
tively  with  regard  to  the  recovery  of  all  penalties*  Whether 
these  limitationsi  (in  the  event  of  giving  a  note  in  diseomit  for 
A  bill,)6houId  be  held  to  run  from  the  time  of  giving  the  note, 
jot  from  the  time  when  payment  of  it  is  received)  has  been 
already  considered.  ^  It  has  been  held,  that  an  action  irrele- 
vantly laid  within  the  year,  cannot  be  cured  by  a  sapplemeor 
tary  summons  raised  and  executed  beyond  the  year.  ^  The 
limitation  is  confined  entirely  by  the  statute  to  the  right  of 
suing  for  the  penalties,  and  has  no  applicaticNi  to  the  nullity 
declared  by  the  statute  of  Anne^  which  is  absolute,  and  liar 
ble  to  no  limitation. ' 

These  remarks  conclude  what  we  had  to  notice  regarding 
the  import  and  efiect  of  the  words  ^^  value  received,"  being 
.the  last  requisite  connected  with  the  form  of  bills  or  notes. 

13.  Rules  by  which  biUs  or  notes  are  to  be  construed  and 
.to  receive  effect 

What  has  been  already  said  will  explain  the  principles 
according  to  which  bills  or  notes  ought  to  be  construed, 
better  than  any  general  discussion.  In  the  particular  case, 
however,  where  a  bill  or  note  is  granted  in  one  country,  and 
action  or  diligence  is  raised  upon  it  in  another,  a  question 
may  arise  connected  with  international  law,  viz.  by  the  law 
of  which  country  it  ought  to  be  construed,  and  to  receive 
effect?  On  this  subject  it  may  be  laid  down,>irs^  That  a 
bill  or  note  must  be  construed,  and  must  receive  effect  •<> 

'  Morrisoii'flTVuBtee  V.  Inglii  and  Co.  adif  p.  174^ 

•  Ibid. 

*  Mcsl  v.  Tlioai,  STdiKoT.  1810^  F.  C. 
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cording  to  the  kw  of  that  country  where  it  w«s  madey  or 
was  intended  to  be  executed,  this  being  the  law  which  the 
ptttiea  are  understood  to  have  in  view,  ^  If  it  is  granted 
in  one  place,  and  made  payable  in  another^  the  law  of  the 
place  of  payment  will,  for  the  reason  now  mentioned,  be 
iield  to  be  the  rule,  although  the  parties  should,  at  the  time 
tf  raising  action  or  diligence  upon  it,  be  residing  in  a  diffe- 
rent country.  *    8d^   It  has  been  held  in  two  English 

*  AgnttiAf  to  this  principle^  it  was  decided  in  the  case  of  Brown  and  Son  v. 
C^iv&nl,  ISth  June  1761,  Monr.  1587,  that  a  promisaory-note  granted  in  Soot- 
had,  but  aade  payable  in  London,  must  be  negotiated  according  to  tlie  roles  of 
^  lev  of  England,  which  then  required  the  same  negotiation  of  promia- 
wy-wKw  m  of  bills,  akhougfa  the  law  of  Scotland  did  not.  On  this  ground 
Ae  ndoisse'a  leppescPtatiTes  were  cut  off  from  their  recourse  against  the  payee, 
fiv  Vint  of  due  negotiation.  The  same  principle  of  decision  was  adopted  in 
Stevoaoa  «.  Stewart  and  Lean,  14«fa  Not.  1764^  Morr.  16ia  It  seems  to 
Itt^  Kkewiae  had  weight,  as  one  among  several  pleas,  in  Bfacalpin's  Creditors  v. 
^^noos  and  Gouett,  81st  Jan.  1792,  Morr.  1617 ;  vide  also  Campbell  o.  Ram- 
^  Hsanay,  15tfa  Fdi.  1809,  F.  0.  ante,  p.  69,  and  the  cases  cited  on  the  same 
pKotfport.  on  Prescription,  adjm. 

'  In  Burrows  v.  Jemimo,  2  Str.  732,  where  the  plaintiff  had  accepted  a  bill 
tt  Leghorn,  but  had  afterwards  got  a  decree  there  annulling  his  acceptance  on 
tte  dnwer*s  fidlure,  in  'eonsequenc|  of  a  rule  at  Leghorn  that  acceptances  must 
be  tminlled  In  such  a  case,  when  there  were  not  fUnds  of  the  drawer  in  the  accep- 
tor'i  fattids  at  the  time  c^  acceptance.  Lord  Chancellor  King,  on  this  ground, 
j^are  la  injunction  to  stay  all  procedure  at  law  against  the  acceptor  in  England, 
^'^^^i  likewise,  that  the  objection  would  have  formed  a  good  defence  in  a 
<^OQn  of  law,  if  he  had  gone  into  it.  In  Robinson  v.  Bhuid,  Burr.  1077,  the 
Cottithdd,  that  a  bill  must  be  judged  of  by  the  law  of  England,  as  it  was  made 
Piyible  in  EnglaikL  In  Potter  v.  Brown,  5  East  123,  where  the  plaintiff,  ha- 
^H  •  house  at  Saltimorei,  had  taken  a.UU  there,  which  was  drawn  by  a  person 
reskfiog  there  on  a  merchant  in  London,  and,  (on  acceptance  being  refused,)  had 
^gbt  sn  action  against  the  drawer,  the  Coiut  of  King's  Bench,  holding  that 
^  drsircT  h^  contracted  to  pay  iki  America,  if  the  bill  was  not  paid  here,  (and 
CB  which  obligation  he  was  sued,)  decided  it  to  be  a  good  defenoei  that  the 
^''vcr  iad  suboe^endy  got  a  certificate  under  an  American  commisaion  of 
^"Q^niptey,  under  which  commlsdon  the  plaintiffit  had  claimed  «•  creditors. 
^  nme  principle  aecms  to  haye  been  fbllowed  in  an  early  case,  Da  CWm  v. 
^,  Sbn.  279;  where,  In  an  action  i^^ainit  the  drawer  of  a  bill  whidi  had  bean 
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cases,  1  that  the  extent  of  the  remedy  by  which  an  Englbk 
court  can  enforce  an  obligation  contracted  abroad  must  be 
regulated,  not  by  the  law  of  England,  but  by  the  law  of  the 
iocui  coniractus*  But  the  principle  of  these  decisions  was 
questioned  at  the  time,  ^  and  has  been  since  disputed  by  high 
authority.  ^  The  true  doctrine  on  this  subject  appears  to 
be,  that  though  the  construction  of  a  contract  must  be  de* 
termined  by  the  lex  loci  contra/Uus,  the  law  of  the  country  in 
which  action  is  brought  must  regulate  the  mode  of  enforcing 
It,  because  no  court  can  give  up  its  own  forms  of  procedure 
for  those  of  other  countries.  Nor  does  this  rule  impose  any 
hardship  on  the  obligor,  since  he  ought  to  be  aware  of  this 
rule  when  he  contracts  an  obligation  capable  of  being  en- 
forced In  any  country  where  he  may  happen  to  reside*  In 
Scotland,  this  rule  has  been  carried  so  far,  that,  although 
we  admit  the  9olemnUies  required  in  the  execution  of  foreign 

dnwn  in  Enghnd  on  a  penon  in  Poftiigal,  payable  in  milree^  aft  a  period  who 
theft  Odin  bore  a  higher  Talue  then  it  did  some  time  before  the  term  of  payment, 
but  the  diawee  having  vefuaed  to  accept  unless  at  the  reduced  value,  the  Court 
decided  that  the  drawer  was  liable  for  the  old  value,  holding,  that  no  change  in 
the  law  of  Portugal,  (which  had  taken  place  in  the  interval  ragaidtng  the  coin,) 
could  change  an  English  contract,  which  mis  was  considered  to  be  with  reC<s 
renoe  to  the  drawer.  In  Alves  o.  Hodgson,  7  T.  B«  241,  a  promiasorf-note 
granted  in  Jamaica  was  held  to  be  liable  to  the  stamp  laws  of  that  country,  and 
was  therefore  held  not  obligatory  here,  because  not  stamped  in  confunnity 
with  these  hkwn.  In  Gienar  v.  Meyer,  2  H.  BL  603,  the  Court  of  Common 
Pleas,  on  the  same  principles,  nonsuited  certain  Dutch  aeemen  in  an  action  a- 
gainst  their  master  for  wages,  proceeding  on  a  contract  by  which  they  had  bound 
themselves  not  to  sue  him  except  in  the  Dutch  courts.  The  same  principle  was 
enforced  in  a  similar  case  by  Lord  BUenboitough  in  Johnson  o.  Mackelyne, 
3  Camp.  44. 

>  Wlan  V.  the  Duke  de  FUsjames,  1  Bos.  and  PuU.  141f  and  TaUeynad  o. 
Boukttger,  3  Vescy,  447.  In  both  theae  cases  it  waa  held  illegal  to  aneaft  the 
defendant  and  hold  him  to  beil  on  an  obligation  granftad  by  him  to  the  plaintiff 
in  France,  in  rei^«cft  that  each  a  remedy  was  not  competent  in  Fkaace^  the  ton 
Mwilraotes. 

'  Per  Heath,  J.,  in  Milan  v.  the  Duke  de  Fitzjamea,  note  1. 

*  Per  Lord  Ellenborongh  in  ImUy  r.  Ellefeaen,  2  East.  453,^ 
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cmtnetSf  the  protf  hy  witnesses ,  that  an  English  bond  was 
truly  executed,  though  necessary  in  England,,  has  been 
hdd  unnecessary  when  the  'V^nd  was  sued  upon  here^  ^ 
in  req>ect  no  such  proof  is  xequired  in  the  case  of  a 
Scotch  bond;  and,  on  the  same  principle,  it  was  decid* 
edy  >  that  a  debt  contracted  in  England,  though  prove- 
able  there  by  parole  evidence,  could  not  be  so  proved  when 
it  was  sued  for  in  Scotland.  The  ground  of  these  judg- 
ments appears  to  be,  that  our  courts  must  follow  their  own 
fonn%  even  in  judging  of  foreign  obligations,  in  so  far  as  re- 
gards matter  of  proof^  though,  when  foreign  writings  are 
once  proved,  we  admit  their  solemnities  as  sufficient  It  may 
be  doubted,  however,  whether  there  is  any  solid  distinction 
between  the  proof  of  a  deed  and  its  solemnities,  seeing  the 
latter  appears  to  be  included  in  the  former ;  and,  therefore, 
perhaps  the  lex  hci  contractus  ought  to  regulate  the  proof  of 
the  contract  in  the  largest  sense  of  that  term,  in  whatever 
country  an  action  is  brought  upon  it.  There  has  not,  how- 
eTer,  been  any  recent  decision  on  the  subject.  Sc%,  The 
roles  according  to  which  the  term  of  paym^t  is  to  be  reck- 
oned, in  the  case  of  a  bill  or  note  drawn  in  a  country  using 
one  style  upon  a  country  using  another,  shall  be  considered 
in  discussing  the  payment  of  bills  or  notes. 

III.  Delivery  of  bills  or  notes. 
1.  Delivery,  when  necessary. 
A  bill  or  note,  when  completed  in  all  its  parts,  is,  in  ge- 
neral, delivered  to  the  payee. 

With  regard  to  the  question,  how  far  delivery  is  ne* 
cesiary  in  order  to.  give  a  right  of  action  on  it,  certain 

*  Cbittov.  Qrd,  lOtfa  Jan.  1702,  Morr.  4447.  In  a  subsequent  oaset  24th 
^<  1741,  Hendly  v.  Gttillin,  the  same  plea  was  repeUed,  in  lespect  that  it 
ns  too  late  in  being  urged  ;  but  it  does  not  appear  what  was  the  opinion  of  the 
^^nirt  upon  its  merits. 

'  Gray*!  Creditors  v.  'Gnnt,  Ist  Dec.  1789,  Morr.  4474. 
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diftiiictions  moist  be  obtenrtd.  The  peirwm  mentiontd  in 
a  bill  or  note  as  payee  does  not  in  general  get  right  to 
it  without  ddiTery.  For,  while  it  is  in  die  hands  of  the 
drawer  or  makers  this  circumstance  affords  a  presumption^ 
either  that  it  was  nerer  issued^  (the  maker  or  drawer  hal- 
ving fiiU  power,  till  then,  to  alter  its  destination  or  to 
destroy  it,)  or,  if  the  term  of  payment  is  past,  that  it 
has  been  retired.  In  England,  the  deliyery  is  held  to  be 
implied  as  part  of  the  act  of  making  a  bill  or  note,  inso* 
much  that  ^e  Court  of  King's  Bench  ^  decided,  m  Aai 
ground,  that  it  was  not  necessary  to  aver  delivery  specially. 
But  it  is  considered,  notwithstanding,  as  an  essential  part 
of  the  right  For,  in  a  case  '  where  a  note  was  dq>osited 
with  a  banker,  with  written  instructions  not  to  deliver  it  to 
the  payee  till  he  produced  a  certain  other  note  cancelled, 
the  payec^s  right  dT  action  on  the  deposited  note  was  held  not 
to  commence  tUl  its  delivery,  and  therefore  not  to  be  barred 
eicfaer  by  the  intervening  bankruptcy  and  discharge  of  the 
granter,  or  by  die  statute  of  liinitatiatas,  though  six  yean 
had  eli^sed  from  its  date.  In  the  case,  however,  idiere 
the  drawer  is  likewise  payee,  he,  of  course,  does  not  need 
to  make  delivery;  and  it  has  been  found, '  that  when  he 
delivered  such  a  bill  to  die  drawee  for  acceptance,  and 
the  latter  admitted  that  he  had  accepted,  the  drawer  was 
not  bound,  in  an  action  for  payment,  to  prove  re-delivery 
by  the  acceptor,  but  might  give  the  latter  nodoe  to  produce 
the  biUs.  As  the  bill,  in  this  case,  was  given  to  die  aco^ 
tor  for  a  special  purpose,  it  most  be  hdd,  as  soon  as  diat 
purpose  was  starved,  dial  he  retained  it  only  for  behoof  of 
the  drawer,  from  whom  he  got  it  Sd^,  The  case  is  aooie*- 
what  diflferent  with  regard  to  a  bill  that  has  been  issued, 

I  CfaurcUUv.  XhaOaer,  7  T.  IL  500. 

•  Ssmge  9.  AUran,  2  Btuk.  Mt,  per  Lord  EQdboraagh. 

'  Smith  9.  flladiiiv,  5  EMt  47G. 
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and  temaias  in  the  bands  <ji  the  payee  or  other  person  en* 
titled  to  it,  with  a  special  indorsation  bjhim  to  a  third  par* 
tj»  ,  If  a  bill  or  note  is  found  thus  indorsed  in  the  payee's 
repositories  after  his  death,  the  indorsee  will  probably  hara 
a  right  to  it  on  the  ground  of  the  payee's  presumed  inten^ 
tbni  though  it  may  be  doubted,  whether  such  an  indorse* 
ment,  beii^  plainly  revocable  till  death,  may  not  be  chal* 
lenged  after  it,  as  being  only  a  covert  mode  of  constitu- 
ting a  legacy*  In  one  case,  ^  the  grandson  of  a  person  de-^ 
ceased  was  found  entitled  to  a  bill  which  the  latter  had  in* 
dorsed  to  him  by  name,  and  had  delivered,  without  any 
special  instructions  to  his  own  son,  who  was  likewise  his 
general  disponee*  But  it  might  be  held,  in  this  case,  that 
there  was  a  delivery  for  the  indorsee's  bdioof.  If  the  in* 
doner  is  alive,  there  does  not  appear  to  be  any  good 
gnmnd  for  holding,  that  even  a  special  indorsement  by  him 
conveys  any  right  to  the  indorsee  without  delivery.  For, 
until  delivery,  the  indorser  has  an  entire  control  over  the 
bill  or  note,  and  it  caimot,  therefore,  be  held,  that  the  in- 
dorsee has  any  right,  when  it  depends  altogether  on  the 
pleasure  ci  another.  In  England,  ^  where  certain  bills  were 
leised  by  a  writ  of  extent,  at  the  instance  of  the  Crown,  af- 
ter they  had  been  qpeciaUy  indorsed  to  a  third  party,  and 
indosed  in  a  parcel  addressed  to  him,  which  was  given  by 
the  indorser  to  a  servant  to  be  delivered  to  the  postman ; 
the  Court  of  Exchequer,  notwithstanding,  preferred  the 
crown,  holding  that  without  delivery,  the  indorsee  had  ac- 
quired no  right,  as  the  indorser  had  still  the  entire  control 
of  the  luUs.  The  same  rule  would  seem  to  apply,  if 
andi  bills  were  attached  in  Scotland  by  diligence  at  the  in« 
staaoe  of  other  creditors  of  the  indorser,  or  by  a  sequestra^ 

•  * 

>  CMck  V.  Key,  Oih  F«b.  1787,  Morr.  17009. 
*  Hie  Kng  V.  LnxbtoD,  5  Fries,  42& 
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notes  of  a  bank  only  projected,  would,  of  course,'  not  be  ef- 
fectual, however  complete  they  might  be  in  point  of  form; 
But,  though  they  should  be  thus  stolen  before  the  bank 
commenced  business,  there  would  be  a  good  claim  for  pay- 
ment of  them  after  its  actual  commencement* 

When  a  bill  consists  of  several  parts,  each  part  ought  to 
be  delivered  to  the  payee,  (unless  one  part  has  been  for<- 
warded  to  the  drawee  for  acceptance,  in  which  case  the 
rest  must  be  so  delivered,)  otherwise  there  may  be  diffi« 
colty  in  negotiating  the  bill,  or  in  obtaining  payment  ^ 

2.  Effect  of  delivery,  and  the  obligations  thence  ari« 
sing  against  the  party  who  makes  it. 

The  making  of  a  note,  (including  its  delivery,  so  far  as  that 
bas  been  explained  to  be  necessary,)  implies  an  obligation  by 
the  maker  to  the  payee,  or  any  future  indorsee,  to  pay  the  sum 
mentioned  in  it,  according  to  its  tenor.  On  the  other  hand« 
the  drawing  of  a  bill,  (including  its  delivery,  as  already  men- 
tioned,) implies  an  obligation  by  the  drawer  to  the  payee, 
or  any  futm*e  indorsee,  that  the  drawee  is  capable  of  bind- 
ing himself  for  payment  of  the  bill, — ^that  he  is  to  be  found 
at  the  place  described  in  the  bill  as  his  residence,  (if  there 
is  a  description  of  it,) — that,  if  the  bill  is  duly  presented  to 
him,  he  will  accept  it  in  writing,  according  to  its  tenor,  and 
that  he  will  pay  it  when  due.  ^  This  engagement  is  abso* 
bte,  so  that  although  the  drawee  should  be  prohibited  from 
accepting  or  paying  by  the  laws  of  a  foreign  country,  in 
which  he  resides,  the  drawer  will  still  be  liable  in  re- 
course. 3      But  he  will  not  be  liable,  if  payment  or  accep- 

*  Bayky,  9/k  '  Ibid,  36-7. 

'  la  lldlidi  p.  Suneoo,  2  H.B]ac]c8t.378»^  point  was  decided  agwnsttlM 
dnwer  in  an  action  of  recourse  brought  against  him,  in  oonaequence  of  non- 
•ceepiance  by  the  drawee,  who  had  been  prohibited  fnmi  paying  by  a  decree  of 
<ht  Fnndi  CooYention. 
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timoe  has  been  prohibited  by  the  law  of  this  eounttyk^  H 
amy  part  of  his  engagement  is  not  performed,  tor  instance* 
if  the  drawee  refuses  to  accept  the  drawer  will  be  liable  in 
leooorse  immediately,  althou^  the  term  of  payment  hss 
not  come.  *  Under  this  claim  <^  recourse,  he  must  pay,  not 
anly  the  principal  sum  in  the  bill,  with  interest  and  expen- 
ses^ bmt  also  exchange  or  re-exchange,  in  so  fiur  as  these 
are  incurred  by  the  non-payment  of  the  bilL  '  But  the  fiill 
extent  of  this  claim  of  recourse,  as  well  as  the  mode  of  eiH 
forcing  it,  shall  be  explained  afterwards,  in  considering  the 
remedies  conq>etent  against  the  different  parties  to  bills  or 
notes. 

From  a  rule  already  explained,  viz.  that  the  obligations 
CKf  parties  to  a  bill  or  note  must  receive  eflfect  according  to 
the  law  of  the  place  where  they  were  contracted,  or  are  to 

>  Ar  AJtntHBf,  C  J.,  in  Fdlod  v.  Hcniei,  S  Bos.  and  PttU.  WK'fAioh^ 
it  downy  tiiat  ''whatsw  be  tiw  Mlure  of  tlw  eontraot  into  which  •  tobjcct  id 
M  this  country  enten,  he  is  eiLciued  from  the  performance  of  it,  if  tbe  laws  of  hii 
'*  country  interpose  and  forbid  the  performanoe.'* 

*  In  Bright  9.  Punier,  BuUer^s  N.  P.  1K69,  which  was  the  ease  of  abiD  pay- 
ilile  in  ISO  dayfe,  an  action  of  recoune  against  die  drawer,  on  aficouni  of  nan* 
aeeeptance!,  was  admitted  before  tiie  bill  beoame  due.  In  MBIbrd  «»  HQr«»  1 
DougL  6^9  tbe  same  rule  was  followed  against  the  drawer,  on  tiie  ground,  that 
what  he  **  had  undertaken  has  not  been  perfonned,  the  drawee  not  bsvii^ 
**  given  him  the  credit  wfaidi  was  the  ground  of  the  contract.**  RefSerenCe  naf 
also  be  made  to  M'Caity  v»  Barrow,  9  Sir.  94^,  and  3  Wibon,  16»  jMf  &  J* 
Wifanot,  wboe  it  was  held,  that  the  dfawer'a  HAili^  wm  s  debt  oonttacted  at 
the  time  of  dnngmg  A§  biB,  though  it  did  not  require  to  be  enfinced  tiU  non- 
acceptance  or  non-payment.  In  Workman  v.  Leake,  1  Camp.  22;  it  was  da- 
dded,  that  the  indoraer  of  a  promiasory-note  was  freed  from  Us  obligation  la 
indorser»  byn  discharge  under  the  insolvent  act,  seemgthe  note  was  dated  befive 
the  disdiaige»  bb  obligation  being  tfaua  held  to  subsist  from  tfie  dale  of  the 
note.  The  same  doctrine  aeema  to  haive  been  implied  in  Btafley  a.  Bsmaii  7 
East  i38^  though  tiie  case  was  decided  on  another  ground* 

'InMeOiBhv.  Simeon,  p.  185,  note  8;  wbetc  the  bill  was  dmwn  nt  Londen 
on  Paris,  the  drawer  was  found  liable  to  tbe  holder  in  tbe  re^excha^ge  betweai 
Puis  and  London. 
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£Mr  th0  original  debt*  In  a  much  later  case,  ^  it  vas  de- 
cided^  that  the  creditor  in  a  bond,  who  had  got  a  precept 
for  part  of  it  from  his  debtor,  drawn  on  an  alleged  debtor 
of  his,  did  not  forfeit  his  debt  by  failing  to  intimate  the  dis- 
honour of  the  precept.  This  decision,  however,  appears  to 
have  proceeded  on  the  ground,  that  the  strict  rules  of  ne- 
gotiation applicable  to  foreign  bills  did  not  then  apply  to 
inland  precepts.  In  another  case  ^  of  an  inland  bill  drawn 
in  payment  of  a  debt  constituted  by  bond,  it  was  held,  that 
diough  the  charger,  on  protesting  the  bill  for  non-accep- 
tance and  non-payment,  took  a  new  bill  from  tlie  drawee 
without  notice  to  the  drawer,  and  even  after  protesting  it 
likewise,  gave  no  notice  whatever  of  any  of  these  transac- 
tions to  the  drawer,  yet  he  might  still  charge  the  drawer  on 
the  bill.  The  remark  on  this  case  in  the  Folio  Dictionary  is, 
that  the  rules  for  negotiating  inland  bills  were  not  then  well 
ascertained,  and  that  the  bill  was  for  a  trifling  sum.  In 
another  case,  ^  it  was  held  that  the  taking  of  a  precept  from 
a  debtor  on  a  third  party  did  not  innovate  a  previous  debt, 
or  hinder  the  creditor  from  pursuing  separate  measures  for 
payment,  although  it  is  not  said  that  tiie  precept  has  been 
negotiated.  In  another  case,  ^  where  the  obligee  in  a  bond 
signed  by  one  party  as  principal,  and  by  another  as  cau- 
tioner, had  taken  from  the  former  a  precept  for  a  larger 
$um  than  the  amount  of  the  bond^  upon  which  precept, 
without  any  protest  for  non-payment^  he  first  took  a  partial 
payment  thirteen  montiis  after  it  fell  due,  and  then  got  from 

'  Earl  of  Newburgh  0.  Stewait,  27tb  July  1666,  Morr,  1543.  .  In  ftrther 
{numeration  of  the  want  of  all  rules  of  negotiation  at  this  time,  with  regard  to 
Ittlaiid  billfl,  vide  Hendcuon  9.  MuiireMm,  85tli  Jdy  1701^  Brown'a*  SuppL 
^  K  207,  and  Swinton  v.  Lady  CndgnUlar,  88U1  June  170^  and.  A8& 

>  Brown  v.  Home,  14«h  Nov.  1705»  Morr.  1546. 

'  Hay  V.  Hall,  6tfa  July  1697,  Morr.  1152a 

*  Bland  v.  Yontoun,  10th  July  1706,  Moir.  15^19. 
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die  debtor  in  the  precept  a  bond  of  corroboration  for  the 
balance,  superseding  payment  for  a  certain  term  after  its 
date,  the  Court  held,  (in  a  suspension  of  the  charge  on  the 
iM'iginal  bond,)  that  it  was  not  innovated  by  taking  the  pro- 
ceptand  the  last  bond,  but  that  the  principal  debtor j.anci 
consequently  his  cautioner,  was  released  by  the  creditor's 
neglecting  to  protest  the  precept,  or  do  diligence  against  the 
debtor  till  he  had  failed.  It  appears  thus  to  have  been  held^ 
1^  That  there  should  be  some  negotiation  of  an  inland 
bill,  though  it  was  not  then  clearly  ascertained  to  what  ex- 
tent ;  and,  2d/y,  That  the  creditor's  failure  to  do  diligence 
extinguished  his  claim  even  for  the  original  debt,  though  it 
is  implied  that  this  claim  would  have  remained,  if  he  had 
used  proper  means  to  recover  payment  on  the  precept  and 
second  bond,  and  had  failed.  These  principles  are  not  vexy 
different  from  those  which  appear  to  be  now  settled.  In  a 
subsequent  case,  ^  where  a  debtor  by  a  ticket  or  note  had 
given  his  creditor  a  bill  on  a  third  party,  payable  out  of  the 
drawer's  first  share  of  the  equivalent,  which  was  accepted, 
he  was  found  entitled,  notwithstanding,  to  pursue  payment 
of  the  original  note.  But  the  second  bill  was  made  payable 
only  when  a  certain  fund  became  exigible ;  and,  therefore, 
as  this  had  not  yet  occurred,  there  could  be  no  question  as 
to  n^tiating  it.  Again,  ^  in  a  case  where  the  debtor  in  a 
bond  had  given  his  creditor  a  precept  on  the  general  army 
receivers,  for  money  due  to  him,  of  which  the  latter  got 
partial  payment,  but  without  protesting  or  negotiating  the 
precept,  or  intimating  non-payment,  the  Court,  in  an  action 
agunst  the  representative  of  tlie  original  debtor,  decided 
that  he  could  not  be  liable  for  the  balance  due,  (either  on 
the  bond  or  precept,)  but  that  he  must  assign  the  money 
due  to  the  debtor  on  his  army  account  in  payment  of  that 

~    '  Oiwild  V.  Gordon,  26tb  July  1711,  Morr.  11531.  , 

'  EariofLeveii  v.  Earl  of  Glencairn,  $Oth  Dec.  1711,  Morr.  1553^ 
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Uboioe.  IfowwdnitUAfataiidtQ  wiiirm  die  a^^ 
tion  which  his  hdter  had  alreadj  granted  bj  BMana  of  the 
precept.  But  the  neglect  to  do  diligence  on  the  precept 
wns  found  to  extingubh  the  claim  on  the  bond  as  well  as  on 
the  precept  In  a  later  case,  a  different  rule  was  adopted 
with  regard  to  the  indorsation  of  a  bUl,  although  there  ap* 
p^ars  to  be  no  difference  in  principle^  whether  a  creditor 
takes  a  bill  on  account  of  his  debt  as  payee  or  as  indorsee. 
In  that  case»  ^  a  bill  having  been  indorsed  in  part  of  an  so- 
Gount»  to  which  a  doquet  was  also  subjoined^  bearing  that 
it^  with  some  other  bills,  when  paid»  should  be  in  lull  of  tbe 
account ;  the  Court  decided,  that  though  the  holder  of  the 
bill  had  not  strictly  negotiated  it,  as  the  acceptor  was  then 
In  a  state  of  bankruptcy,  he  had  a  claim  for  ita  amoont 
against  the  original  debtor,  founded,  as  the  successful  aiga-* 
ment  implies,  not  on  the  bill,  but  on  the  original  debt, 
Irhich  was  thus  held  not  to  be  extinguished.  The  law, 
however,  was  soon  afterwards  changed.  In  one  case, '  where 
a  creditor  holding  a  bill  as  a  deposit,  in  security  for  ad- 
vances, neglected  to  protest  it,  or  to  give  notice  of  non-pay- 
ment, and  the  acceptor  became  insolvent,  the  Court  of  Ses« 
sion  held  that  he  was  not  accountable  for  its  amount  to  the 
party  who  gave  it  to  him.  But  the  House  of  Lords,  pro- 
ceeding apparently  on  the  ground  of  neglect,  held  that  he 
was  accountable  for  the  amount  of  the  bill,  as  being  lost 
by  the  acceptor's  insolvency.  In  another  case,'  where 
the  indorsee  of  an  inland  bill,  who  got  it  in  paymmit  of  pre- 
vious advances,  had  fiuled  in  due  negotiation,  and  where  the 
drawee  had  become  insolvent  before  any  protest  was  taken 
against  him,  the  Court  found  that  recourse  against  the  in- 
doraer  was  cut  o£^  disregarding  the  argument  which  ap» 


•  Alaumder  v.  Canuxkg,  IM  Jan.  17^  Morr.  1582. 

•  Mwnyv.  Oimm^  lOA  Febw  170%. Mmt.  150&| 

•  Mk».  f^oftwaekl^  I4th  Nor.  1704^  Mm.  ISM 
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pears  to  hme  be^i  uaed  in  Alexander  v.  Cuming  that  an 
indorsee  in  security  was  not  liable  in  strict  n^odation. 
Hie  qoestion  here  seems  to  have  occurred  in  a  charge  oa 
thehiUfandnot^aainthe  case  of  Alexander,  in  an  action  for 
tbe  sum  due.  It  was  also  decided  in  a  subsequent  case,  ^ 
by  the  House  of  Lords,  that  a  bill  indorsed  in  security  r^ 
quired  strict  negotiation ;  and  the  holders  were  found  to 
have  forfeited,  by  their  neglect  to  negotiate  it  properly,  all 
dsim  even  on  a  former  bill  in  security  of  which  it  waa 
granted,  although  they  had  granted  a  receipt  for  the  last 
bill,  stating  that  the  person  who  gave  it  should  not  be  di&* 
charged  till  it  was  paid. 

Although  it  is  not  easy  to  extract  a  definite  rule  from 
these  decisions,  the  later  ones  seem  to  lead  to  this  result^ 
that,  when  a  bill  or  note  is  taken  in  payment  or  satisfaction 
of  a  debt,  any  failure  in  negotiation,  (and  it  will  afterwards 
appear  that  strict  negotiation,  though  according  to  different 
roles,  i9  now  required  in  inland  bills  and  promissory-notes 
as  well  as  in  foreign  bills,)  cuts  off,  not  only  the  holder's 
recourse  on  the  bUl  or  note,  but  his  claim  for  the  original 
debt  The  converse  of  this  doctrine  is,  that  if  the  bill  or 
note  be  duly  negotiated,  though  it  should  not  be  paid,  the 
creditor's  original  claim,  as  well  as  his  recourse  on  the  bUl 
or  note^  remains  entire.  This  last  point  was  expressly  de- 
cided in  one  case  ^  where  a  party  who  was  creditor  to  an- 
other in  a  bill  having  given  it  up,  on  receiving  a  draft  from 
the  debtor  for  its  amount  on  a  third  party,  was  found  enti- 
tled, notwithstanding,  to  recourse  on  the  drawer  of  this  last 
bill,  (having  duly  negotiated  it,)  on  the  drawee  failing  to  pay 
it 

These  rules  are  substantially  the  same  with  those  that 

I  Bad  and  Co.  V.  Coats,  21st  Feb.  1794^  Morr.  1620;   6  Bniwii*8  P^l, 
'  JdmstoB  V.  Mium^,  1st  F«b.  1715,  Morr.  1555. 
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are  established  ^by  a  great  number  of  decisions  which  hxir^  ' 
•been  pronounced  in  England*  In  the  first  place^  it  has 
been  there  held,  that  the  mere'  taidng  of  a  bill  or  note  by 
a  creditor  from  his  debtor  doesr  not  imply  an  innovation 
of  the  previous  debt,  unless  that  is  specially  expressed,  ^ 
but  will  be  considered  only  as  an  additional  security.  Thus 
it  has  been  decided,  ^  that  the  taking  of  a  note  for  the  ba-> 
lance  of  a  debt  does  not  cut  o£P  a*  claim  for  interest  on  an- 
other security  previously  granted  for  the  same  debt,  the  note 
being  held,  in  these  circumstances^  to  be  merely  an  acknow- 
ledgment* It  has  been  decided,  too,  that  the  lien  which  the 
seller  of  lands  has  over  them,  by  the  law  of  England,  for 
the  price,  is  not  relinquished  by  bis  taking  bills  or  notes  for 
it,  unless  it  appear  that  he  meant  to  rest  entirely  upon  thi^ 
security.  ^  Farther,  when  a  party  agrees  to  take  a  n6w  biU 
as  a  substitute  for  a  previous  one,  upon  whi^h  action  had 
been  raised,  on  condition  of  the  defendant  paying  the  costs^ 
but  this  last  condition  is  not  fulfilled,  it  has  been  held,  ^  tliat 

^  In  Taylor  V.  Wasteneys,  2  Str.  1818»  it  woa  held  that  the  right  to  foUov  out 
an  actioni  .which  had  been  raised  for  a  debt,  idll  remained,  notwithstanding  a 
note  for  £.20  which  had  been  given  subsequently  by  the  debtor  to  the  creditor. 
In  Scott  V,  Surman,  WiUes,  406,  the  Court  of  King's  Bench  decided,  mier  aHa, 
that  tihe  taking  of  a  note  by  a  factor  for  the  price  of  goods  consigned  to,  and  sold 
bft  him  did  not  innovate  the  debt,  so  as  to  exclude  the  consigner  ftooa  ^Jn»"*^*?g 
for  the  price.  In  Drske  v.  Mitchell,  3  East  451,  this  was  also  decided  with  re- 
gard to  bills,  which  were  not  proved  to  have  been  taken  in  satisfaction  of  the  pre- 
vious debt. 
'    *  Curtis  V.  Rush,  S  Ve9.  and  Beames,  4I6i 

*  In  £rjNirte  Lotting,  2  Rose's  B.C1  79,  this  wsa  held,  altfaoil^  tfaeadkr 
bad  taken  and  discounted  a  note  for  the  price  at  four  nionths,  *  which»  howwer,  hv 
had  himself  been  obliged  to  pay.  The  same  in  Grants  v.  Millsy  2  Ves.  and 
Beames,  906.  In  Hughes  v,  Kearney,.  Schoales  and  Lefro^r,  136^  Lord  R^> 
deadale,  then  Lord  Chancellor  of  Ireland,  held  that  the  seller  must  l>e  presumed 
to  retain  his  lien  over  the  lands,  unless  it  appeared  that  he  had  agreed  to  rely  on 
the  collateral  security. 

*  Norris  t^.  Aylett,  2  Csmpb.  328»  per  Lord  EUenborough.  Inthitcns^  tfab 
phUntiflr,  who  had  discounted  and  been  obliged  to  retire  the  substituted  bill  on  its 
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the  original  bill-  is  still  available.  Lastly,  if  a  person  takes 
new  bills  in  satisfaction  of  previous  bills,  retailing  the 
former,  however,  in  his  possession,  it  will  not  be  held  that 
the  last  are  absolutely  substituted  for  the  first,  but  the  cre- 
ditor will  be  entitled  to  sue  upon  the  first  bills,  in  the  event 
of  the  last  not  being  paid.  ^  On  the  other  hand,  when  the  cre- 
ditor takes  a  bill  or  note  in  satisfaction  or  pa3m[ient  of  his  debt, 
this  is  held,  in  the  mean  time,  equivalent  to  payment*  In  one 
case,  *  where  a  shipowner,  who  had  a  lien  on  the  freighter's 
^oods  for  payment  of  the  freight,  had  stipulated  that  part  of 
it  should  be  paid  in  "  good  and  approved  bills"  at  three 
months,  and  afterwards  actually  took  a  bill  for  this  money, 
find  negotiated  it,  though  he  refused  in  words  to  receive  it, 
as  being  a  bad  bill,  the  Court  of  King's  Bench  held,  that, 
by  negotiating  the  bill,  he  must  be  held  to  have  accepted  of 
it  in  payment,  and  to  have  renoimced  his  lien  on  the  goods. 
From  what  has  been  now  stated,  it  follows  that,  when  a  cre- 
ditor has  taken  a  bill  or  note  in  payment,  he  cannot  sue  on 
the  original  debt  till  the  bill  or  note  has  become  due,  and 
has  not  been  paid,  ^  unless  it  is  known  at  once  to  be  bad,  in 

being  diifaoiioijred  when  due,  gave  it  up  to  the  debtor,  and  had  a  verdict  for  the 
amount  of  the  <»igmal  bill.  But  the  last  biU  was  dishonoured  after  the  action 
^  been  nised«  so  that  the  action  truly  rested  on  the  non-performance  of  the 
^gicemeit  aa  to  costs. 

'  Exparie  Barclay,  7  Vesey,  5d7.  This  was  decided  by  the  XfOrd  Cihancel- 
^  with  regurd  to  a  claim  made  upon  the  first  bills  against  the  debtor's  bankrupt 
fstait.  The  same  doctrine  was  likewise  held  in  the  case  of  Bishop  v.  Rowe,  3 
^  >ad  S.  368,  although  the  dishonour  ^  the  last  bill  had  not  been  notified 
to  the  dmwer  of  it.  But  the  point  of  notice  shall  be  considered  afterwards.  In 
a  later  caae^  JLdunboume  v.  Cork,  1  Dowl.  and  Ryl.  211,  where  a  creditor 
agreed  to  discharge  an  execution  on  getting  £.40,  whereupon  he  got  a  note  for 
that  smn,  on  which  he  granted  a  release  of  all  suits,  proceeding  on  the  narrative 
(^£.40  being  paid,  <'  as  after  mentioned,**  he  was,  notwithstanding,  found  en- 
tiUed  to  sue  (he  defendant,  who  granted  the  note,  for  payment,  the  discharge  be- 
ing hdd  to  depend  on  the  condition  of  its  being  paid. 

'  HooKastle  v.  Fanen,  3  Bamew  and  Aid.  497. 

*  ThiB  mle  was  laid  down  by  Lord  Kenyon  in  Stedman  v.  Goocb,  1  £sp.  S, 
aldum^  die  ciramistances  of  the  case  were  held  to  take  it  out  of  the  rule.  The 
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whidi  case  the  debtor  Biay  be  sued  immediatel  jr  oo  his  ori* 
ginal  debt  ^  Excepting  in  this  ciuBe,  the  creditor,  before 
beisg  allowed  to  sue  on  the  original  debt^mnst  prove  tiiattbe 
bill  oar  note  has  been  duly  negotiated  j  and  has  been  disbo* 


Mine  rule  wu  followed  in  Bex  v.  Dawson,  Wightwick,  3!»;  it  beiqg  held  that  an 
extent  in  aid  could  not  be  issued,  on  a  debt  for  which  the  areditor  took  a  bill, 
which  had  not  &llen  due  at  the  date  of  the  inquisition.  Vide  also  Keanlake 
V*  Morgan,  5  T.  R.  618;  where,  in  an  assumpsit  fat  Ae  priee  of  gMda  aold,  ii 
vai  held  a  suflkient  answer  bj  the  defendant  that  be  bad  iodonedanece  far«  and 
on  account  of,  the  goods.  Reference  was  nade  in  the  same  case  to  BicfaardsoD 
V.  Bickman,  decided  in  16  Geo.  III.,  where  similar  effect  was  given  to  the  tak- 
ing a  bin  of  exchange  by  the  creditor  in  satisfaction  of  his  debt,  the  bill  being 
dimwn  by  him,  and  accej^ted  by  tiie  debtor,  and  not  yet  due. 

*  la  Stidman  v,  Goooh,  1  Bsp.  8,  an  action  brought  Ibr  a  debt,  after  taking 
three  notes  in  satis^Mtion  of  it,  was  sustained^  although  the  nelea  had  not  ftUaa 
•^ue^  they  having  turned  out  to  be  of  no  yalue.  Similar  doctrine  was  laid  down 
by  Lord  £llenborough«  in  the  case  of  Muasen  v.  Pricey  4  East.  147,  irfiere  €be 
buyer  of  some  goods  having  agreed  to  give  the  seller,  at  the  end  Of  thvee  months, 
bills  for  tiie  price  at  two  months  longer,  Us  Lordship  heM,  thai  the  credit  given 
depended  on  the  granting' of  these  bills,  and  that,  therefore,  when  they  ware  not 
grantedv  te  buyer  might  be  sued  mmediaidif  for  the  price.  Bat  t|^  other  Jadgas 
held,  in  the  ctrcumstancee  of  the  casc^  that  there  waS|^  at  all  events,  a  credit  of  five 
months,  (independently  of  granting  the  bills,)  and  that  the  seller  conld  only 
idaim  the  damage  arising  tfuough  thefar  not  being  grantedw  A  AtAar  doetiine 
to  that  now  stated  was  also  lud  down  by  Lord  Eliemberough,  In  MIdkaoo  r. 
Icphson,  S  Stark.  SS7.  Bi  an  earlier  ease,  reported  in  19  Idbd.  51%  it  waahid 
down,  that,  if  the  seller  of  goods  takes  a  goldsmith's  note  in  payment*  Hom  wffl 
be  good  payment,  though  tiie  goldsmith  were  worth  nothing,  provided  the  buyer 
did  not  know  it;  but  diat  it  will  not  be  good  if  he  did  know  it.  Sucha  note,  how. 
«ver,  would  not  be  a  good  payment  at  aH  events,  whether  the  person  givhig  it  knew 
of  the  goldsmithit  fifiure  or  not.  This-appears  tobe  settled  by  the  ease  of  Owen- 
eon  «.  Horse,  7  T.  R.  04^  where  a  person,  who  had  soM  goods,  and  taken  in 
payment  certain  notes  upon  a  baidker  who  ftiled  that  day,  wasibund  entitifed  to 
•lop  fbe  goods  in  (noimte;  and  in  Bishop  o.  Sfailleto,  8  Bamew  and  Aid.  389, 
where  the  same  decision  was  given  regarding  the  eai^  oP  iron,  in  payinent  of 
wliich  bffls  were  given  which  had  not  been  retired.  In  Pncfcfbadv.  MacxweH, 
w  T.  R.  oB,  where  drafts  had  been  taken,  m  payinent  of  a  debt,  wlnni  vrere  <hsoo-> 
noured,  on  the  ground  that  tile  drawer  had  no  efl^ets  in  the  drawee's  hands,  the 
creditor  was  found  entitled  to  foUow  ont  dfl^^ee  on  the  origintf'  debt 
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noured. '  Wlutt  degree  of  diligence  is  necessary  jod  such  bill 
or  iiote»  and  in  what  drcunstances  notice  of  its  dishonour 
must  be  given  to  the  debtor  from  whom  it  has  been  recei- 
ved, are  questicms  which  shall  be  afterwards  discussed  in 
considering  the  negotiation  of  bills  or  notes.  If  the  credi- 
tor has  been  guilty  of  any  failure  in  due  negotiation  of 
the  bill  or  note^  the  debtor  is  thereby  released  from  all 
claim,  even  for  the  original  debt.  ^  But  when  the  cr0»* 
ditor  has  used  proper  diligence  On  the  bill  or  note,  and  it  is 
yet  not  paid,  he  is  entitled  to  sue  his  debtor,  not  only  by 
«'ay  of  recourse  on  the  bill  or  note,  if  his  name  should  be 
upon  it,  but  likewise  for  the  original  debt,  which  is  revived 
by  mm-^ayment  of  the  bill  or  note.  ^     He  will  not  be 

'  ftnhfcv.  Wikoa,  Aadravrt,  187.  On  th»gnniiid,aereditorwhohidtakea 
taaiBbf  a  tftud  pMty,  on  anount  of  a  debt,  was  excluded  from  eolng  after* 
vwboBthedabl^byldsbiwiogdtUyedtoaakiMiyneiitof  the  floCe  fron  CM 
3faBehtel5ii  Mqr  3  tho  gnntar  of  Uie  note,  who  failed  on  tMe  Utat  dat^,  having 
P^laigeraaBaiBlheibeuitiine.  It  was  held  to  make  no  difftrenee^  thal«» 
onittor  had  givea  a  nealpc,  hearing  only  that  the  debt  should  be  hrid  paid  wktn 
^hHwrn  paidf  Ais  being  considered  es  no  ezmise  to  the  holder  for  not  pre- 
wing  die  note  in  pvoper  time.  In  Chamberlain  v,  DelariTe,  8  Wib.  SSI89  tMt 
C«at  held  die  same  cbevfne,  hi  a  case  wfaefe  the  credilor  had  delayed,  fbr  fetfr 
"vu^  ta  jimaiit  a  note  whidi  he  got  in  payment  of  his  debt,  and  after  tte 
^«*)tor laii btesans  awoHaiic,  brought  his  action  for  the  debt.  The  j^ had 
£»uid  ftr  iha  ct«ditor,  on- the  ghmwl  tfiat  the  note  was  not  nego6ahlei  not  eon^ 
taimag  dm  wmda  «  or  older.'*  But  the  Court,  holding  that  ^lis  madie  n6  dif^ 
^ocaeeaa  to  the  ereditbr,  who  had  a  sufficient  right  in  his  own  peietfn  to  hanr 
««Bd  for  p^ment,  gnttMied  a  new  trial.  In  Hibden  v.  Hardnak,  4i£sp.  146^ 
Lord  Kanyoo  held  d»t  a  party,  who  had  got  biHs  for  a  debt,  mnkt  be  presumed 
^  have  dfawB  money  for  diem,  unless  the  eontrhry  was  proved.  In  Kearsiake  i^ 
^(orgiBD,  5  T.  R.  &l3t  where  Ae  defendant,  ii<  an  action  for  money  lent,  plead* 
«d  tiMt  he  had  glveo  a-promissdry-aote  on  aceooht  of  die  debt^  the  Court  de- 
(dad  that  sudb  a  plea  could  not  be  met,  except  by  art  allegtstitiui  that  the  note 
lad  bsea  dishonoured. 

*  Vait  Soldi  V.  WilMMt,  and  Chamberlain  9.  Delarive,  tupfa,  note  1. 

'In  Ward  9,  Rva^  9  LoMl  RayA.  9B8,.diiB  doctrine  was  held,  Where "pey* 
iBttttef  aMtc,  given  id-aatfadntion  of  die  debf,  had  been  demanded  the  moTti- 
i^  ^lar  k  war  givcti,  by  WMth  time,  however,  die  did>lor  had  failed.     In  to^ 
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oMisidered  as  taking  the  entire  risk  of  this  bill  or  note  on 
himself  even  though  he  has  granted  a  receipt  in  full  for  the 

ley  V.  AsUey,  6  Mod.  147|  the  same  thing  was  decided^  although  die  creditor 
had  giTen  *  receipt  for  the  dd>t,  and  bad  taken  in  sadafaction  of  it  a  note  payable 
in  two  months,  which,  howerer,  he  could  not  present  until  that  time,  as  tbe 
drawee  could  not  be  found  during  the  whole  two  months,  and  failed  at  the  end 
of  them*    On  the  other  hand,  he  could  not  give  notice  to  the  debtor,  firom  whom 
he  got  the  note,  as  he  was  at  sea  all  the  time.     Holt,  C  J.,  held,  that  he  bad  a 
good  action  for  the  original  debt.     Vide  also  Pucfcford  «.  Maxwell,  sipm,  194v 
note  1.  In  Tempest  o.  Ord,  1  Mad.  89^  an  engine-maker,  who  furnished  an  engine 
to  a  colliery,  having  taken  fixmi  the  manager  in  payment  a  bill  drawn  by  hxm 
on  a  bank  at  Dnriiam,  and  both  the  bank  and  the  drawer  having  fkOed  before  the 
teim  of  payment,  the  Viee-ChanceUor  found  the  holder  cntiiled,  on  giving  up  Ae 
bill,  to  get  payment  of  the  original  debt  from  funds  wfaidi  were  in  Court.    In 
Tapley  v.  Mehrtens,  8  T.  R.  451,  when  a  shipmaster,  after  carrying  goods 
to  Ancona,  took,  in  payment  of  the  firei^t,  a  biU  drawn  upon  the  fireighter  by 
his  correspondent^  to  whom  he  had  desired  that  the  goods  should  be  dsiinaed, 
but  iHiich  bill  was  neither  accepted  nor  paid,  the  Court  of  King's  Bench  sus- 
tained an  action  for  the  freight  against  the  freighter,  holding  that  his  accep- 
tance of  such  a  IttU  on  the  freighter's  credit  fWim  his  correspondent  could 
not  be  oonadered  as  equivalent  to  payment.     A  similar  dedaion  was  given 
in  Marsh  v.  Fedder,  4  Camp.  257;  Holt,  C.  N.  P.  72.      There  the  plaintiff 
hamng  agreed  to  carry  goods  to  Antwerp,  the  fiei^t  to  be  paid  on  ddivcrf, 
and  the  freighter's  conespondent  or  consignee  there  having  given  him  cash  fior 
part    :  the  freigfat,  and  far  the  balance,  a  biU  on  a  bouse  in  London,  who  ac- 
cepted it,  but  failed  before  it  became  due,  as  did  likewise  the  drawen,  die  plain* 
tiff  was  found  entitled  to  daim  the  balance  of  thl  freigfat  fhmi  die  frei|^iters ;  it 
being  held  that  there  was  no  evidenceof  the  plaintiff  having  piefeiied  thisbill  to 
caah,  (in  which  ease  it  would  have  been  at  his  own  risk,}  and  that,  the  bill  being 
l^vcn.by  the  agent,  the  principal  was  as  much  liable  for  the  debt  on  its  turning 
oat  ttsdess,  aa  if  he  had  himself  given  it.     In  Wyatt  o.  Hertfbrd,  3  East  147, 
die  plaintiff  having  got  a  draft  frpm  the  defendant's  steward  on  abanker,  in  pay- 
ment of  woric  done  for  the  defendant,  and,  on  this  draft  being  dishonoured,  ha- 
vings without  informing  the  defendant,  taken  a  new  draft  from  the  steward  at 
twenty-one  days'  date,  on  the  non-payment  of 'which  he  brought  his  actiao 
for  the  debt,  the  Jury  first  found  for  the  defendant,  under  the  direction  of 
Lord  EUenborough,  C.  J. ;  but  afterwards,  his  Lordship  said,  that  there  must 
be  a  new  trial,  as  it  did  not  appear  that  the  defendant  had  acted  towards 
die  steward  on  the  supposition  of  the  debt  being  paid.     In  other  words. 
'   be  bad  not  suffered  any  injury  through  want  of  notice.     In  Kwett  v.  CoQins 
2  Caajp,  515^  a  sub-agent  of  the  defendant,  who  owed  the  plaintiff  money»  bs- 
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manifest  fraud,  as  where  the  bankers  give  him  a  bQl  signed 
by  a  party  whom  they  know  to  be  insolvent,  or  a  draft  on  s 
house  which  has  none  of  their  effects.  ^  But,  if  a  bill  is  given 
Jhm  witbput  th^  choice  of  payment  in  cash,  as  where  the 
j^r^ift  which  hip  debtor  giyes  him  on  his  bankers  beari  that 
(b^y  ^^  to  pay  him  by  a  bill,  his  original  claim  will  remain, 
if  thif  bill,  though  diily  negotiated,  is  not  paid.  ^  These 
j^i^s  ar^  applicable  to  the  case  of  bills  or  notes  granted 
ibf  the  price  of  goods  soldt  or  for  any  other  consideration 
giv^  at  the  time,  as  well  as  in  satisfaction  of  previous  debts; 
apd>  indeed,  they  have  been  already  illustrated  by  decisioni 

'  The  rule  here  stated  b  illustrated  by  the  cases,  (already  dted,)  of  Vemon  r. 
^onverie,  9  Sbovrer,  902^6.     lothacaie,  aliOyof  Manhv.  Paddar»  IMh  w^  1* 
OiblM,  &  Ju  aspTMMid  an  cpjaioo^  tfaa^  if  the  filaititiff  had  baea  oArcd  carii, 
l»l4hadpic|itredafaiU,iliehUlmu0tbavebcenathisoimriilu  Hie  same  nil* 
wUiddtttrnhf  B«|rky»J.  in  Emly  v,  Lye»  15£ast.  13^andjMrLord  K«nyom 
C«  J.,  in  Owcnson  o.  Meife,  7  T.  R.  6S.      On  the  other  hand,  (with  rsAreDc* 
,H  tbs  ^esoqplifm  of  liBud  now  stated,)  in  Evrett  v.  CoUins^  %  Osinp.  515^  Acbsd 
iNa  fontiil  to  ha  no  payment,  when  gi?cn  on  a  hank  on  whom  the  gnntsr  M 
already  orerdrawn,  althou^  the  creditor's  son  who  got  It  had  tueiaiBad  it  wbtn 
he  might  have  had  bank-notes.     Farther,  with  regard  to  the  case  of  a  hsnkff 
giTingtilll,  Lord  Keoyon,  C.  J.,  obaenred,  in  BdtflD  v.  Richards,  197,  note  2, 
tlift,  <«  if  OiddvcU  and  Company,"  (the  bankers  drawn  tj|»n  by  the  debion  ia 
Ibat  ciai^)  **  bad  giTcn  the  plaintiff  a  luU  on  an  vuobmi  permm  for  the  amoimt 
4*  of  the  plaintiff's  check  on  them,  it  would  have  bean  too  much  pcriiapa  to  haw 
*«  said,  that  that  would  have  cancelled  the  plaintiff's  demand." 

*  ExparU  flibkson,  dted  in  Bolton  «.  Richaida^  6  T.  B.  142.  Iheie  tbs 
hnjm  of  soma  augarsi  (who  had  promised  to  pay  the  price  by  a  good  bill  at  two 
iDflBtfaiv)  haifag  given  the  seUer  a  check  on  hia  banker^  dewring  them  to  p*! 
him  by  a  ball  at  thraa  mnnlhs,  wheranpon  they  gvra  him  drafts  on  thdr  bankcn 
in  London,  who  fafled  before  the  draft  became  due^  and  tim  drawers  aa  well  sa 
^  original  debtor  having  llkawjae  failed^  the  Lord  Chancpnor  (Thurlow)  dl- 
aaat^,  thai  the  creditor  should  rank  first  on  the  estatea  of  the  two  bankinf 
honam,  and  than  for  the  residue  of  the  debt  on  tho  estate  of  the  prianaiy  dsbtor, 

holdng  that  his  drsft  was  not  a  complele  pSTmant,  but  that  he  waa  aliU  liabk* 
In  avpdPte  Blaekbume,  10  Vcsey,  20^  the  buyer  of  some  goods,  (in  virtue  of 
an  Bgisamiml  by  him  to  pay  the  price  by  bills  st  three  months^)  having  given 
the  sallef  a  check  on  his  bankers,  who  did  give  him  a  bffl  at  tfarao  mootbf, 
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note  creates  betwixt  the  drawer  and  payee^  the  drawing  and 
delivery  of  a  bill,  when  properly  intimated  to  the  drawee, 
operates  an  assignment  to  the  payee,  to  the  amount  of  the  bill) 
of  any  sum  which  is  due  by  the  drawee  to  the  drawer.  This 
assignment,  in  order  to  be  effectual,  must  be  intimated  to 
the  drawee,  by  presentment  of  the  bill.  This  doctrine  has 
been  completely  settled  by  a  number  of  cases  already  ci* 
ted,  1  in  which  the  date  of  intimation  has  been  always  a- 
dopted  as  the  criterion  of  preference.  Reference  has  beea 
made  to  the  opinion  of  two  of  our  most  emment  writers,  ^ 
which  is  said  to  be  inconsistent  with  this  doctrine.  But  that 
opinion,  which  imports  that  bills  may  be  transmitted  without 
intimation,  evidently  refers  to  their  indorsement ;  and,  if  it 
is  held  to  refer  to  the  indorsement  of  ooo^Tfed  bills,  (as  it  may 
fairly  be,  smce  bills  are  generally  accepted  before  being  in- 
dorsed ;)  it  is,  as  will  afterwards  appear,  perfectly  correct, 
-with  reference  to  the  assignment  by  indorsation  of  the  funds 
in  the  acceptor's  hands.  At  all  events,  it  has  no  connexion 
with  the  assignment  of  these  funds  to  the  payee,  by  drawing 
the  bill.  In  another  passage,  ^  Lord  Stair  seems  to  consider 
intimation  unnecessary  with  regard  to  any  assignments  grant- 
ed by  merchants  abroad,  to  convey  goods  which  are  in  Scot- 
land ;  and  he  refers  to  an  old  case  in  support  of  this  doctrine. 
But  it  may  be  reasonably  doubted  whether  such  a  rule 
would  be  now  followed,  even  with  regard  to  a  bill  drawn 
abroad  on  a  person  in  Scotland,  considered  as  an  assignment 
of  the  drawer's  money  in  the  drawee's  hands.  The  rule  in 
such  a  case  would  be,  that  the  law  of  the  country  where  the 
assignment  is  to  be  completed  must  prescribe  the  forms  ne- 
oesqary  for  its  completion ;  and  that,  therefore,  the  bill  must 

^   >  iime^  79^80. 

•Stair,  1,11,  7;  Enk.  S,  5^  6;     FMfealBoForiws,  16S,  whose  doctrine  aban 
be  iftBrwvdf  noliotd. 

»  Slair,  3,  I,  12. 
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)e  intimated  by  preseDtment  to  t}ie  drawee.  Sucb  present- 
nent,  as  already  shewn, '  must,  in  genera),  be  proved  eitber 
jy  his  acceptance,  or  hy  a  protest  for  non-acceptance.  In  the 
:ase  of  a  bill  drawn  payable  at  a  particular  place  different 
Tom  the  drawee's  residence ;  for  instance,  at  a  certain  bank- 
ing house,  a  protest  taken  at  this  place  does  not  appear  to  be 
sufficient  to  carry  the  drawer's  funds  in  the  drawee's  bands, 
unless  there  is  also  proof  that  the  draft  was  intimated  per- 
sonally to  the  drawee ;  for  the  same  rule  exists  here  as  in 
dl  other  assignations,  that  the  transference,  in  order  to  be 
:;ompIete,  must  be  made  known  to  the  debtor.  But  al- 
though a  protest,  in  case  of  non-acceptance,  is  the  most  com- 
mon, it- is  not  perhaps  the  only  mode  of  proving  present 
tnent.  In  one  case,  *  verbal  intimation  of  a  draft  was  held 
sufficient  in  a  question  between  the  payee  and  the  drawee 
Whether  such  evidence  would  be  sufficient  in  competitioi 
(rith  a  third  party,  as  with  an  arrester  of  the  drawer's  monej 
in  the  drawee's  hands,  is  more  doubtful.  In  none  of  the  case: 
nrhere  such  a  competition  has  occurred,  has  any  evidenci 
short  of  a  protest  for  non-acceptance  been  admitted.  ^  Per 
haps  a  marking  on  the  bill,  or  even  other  unexceptionabl< 
evidence  might  be  sufficient ;  but  it  would  be  unsafe  to  re 
ly  upon  any  evidence  except  that  which  has  been  alread' 
sanctioned.  It  is  stdd  by  a  learned  author,  *  that  verbs 
acceptance,  even  by  anticipation,  is  sufficient  to  transfer  th' 
fund  in  the  drawee's  bands.  Whatever  proof,  however,  c 
intimation  may  be  required,  it  is  certain  that,  from  the  tim 
when  the  drawing  of  the  bill  has  been  sufficiently  inUmated 
the  assignmoit  is  complete.     But, 

Is^  A  bill  so  drawn  can  only  carry  money  in  the  hand 

'AaU,m. 

•  Fwjbcdm  v.  Gordon,  U  F«b.  17H,  Moir.  1168. 

>  Fide  tlM  cuet,  u  dted,  60,  not*  1.  •  1  Bdli  309. 
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o[  the  <yr«wee^  npt  money  in  the  bands  of  bukers  at  whoie 
house  the  bill  is  made  payable^  ^ 

fidi^,  Such  a  bill  carries  only  moneyi  and  not  effects  cf 
any  other  kind  belonging  to  the  drawer  in  the  drawee'i 
bands.  It  has  been  held,  ^  that  an  inland  precept^  vbcrt- 
by  the  drawer  desired  his  correspondent  to  account  to  s 
third  partjr  for  a  certain  quantity  of  meal  and  iron  bdong" 
ing  to  hinif  most  be  viewed  only  as  an  ordinary  assignatioiii 
in  competition  with  an  arrestment  of  the  same  effects.  The 
arrester,  in  this  case,  seems  to  hate  admitted  a  doctrine^ 
which  is  now  otrerturned,  vis*  that  a  bill  would  haye  carried 
moneff  in  the  drawee's  hands  without  intimation;  and  the 
precept,  in  this  ease^  was  postponed  to  the  arrestment  for 
want  of  intimation,  solely  because  it  was  not  properly  a  billt 
as  it  did  not  relate  to  money«  In  a  later  and  much  stronger 
case,  s  of  a  draft  for  money  which  had  been  protested  by 
the  payee  for  non-acceptance,  and  was  quite  Tulid  as  a  bill^ 
it  was,  notwithstanding!  found  not  to  carry  the  drawer's  ^ 
fects  in  the  drawee's  hands  in  competition  with  a  posterior 
arrestment,  in  respect  that  these  effinrts^  consisting  of »  ca^ 
offish,  had  not  been  turned  into  money  at  the  date  of  the  pro* 
test.  The  ground  of  this  dedsion,  which  is  fidly  oxplahMd 
in  the  report,  seems  to  have  been,  that  a  bill  is  only  an  as« 
signation  to  a  sum  of  laoney  due  by  the  drawee  to  the  draw- 
er, and  that  therefiof  e  it  cannot  take  effect  when  theM  it 
no  money  due,  though  there  should  be  effects  for  which  he 
is  accountable.  The  drawee  was  not  bonnd  to  acc^  the 
bill,  (as  the  arrester  pleaded,)  nor  was  liable  ia  diamagssfer 
non-acceptance,  so  long  as  the  effects  were  not  tamed  into 

■  This  wM  decided  in  Madeod  v.  Crichton,  14th  Jan.  1779,  Mmr.  164S9, 
with  regard  to  the  eflfect  of  a  biU  made  payable  at  the  hoiue  of  Sir  l^Fillkn  For- 
bes  and  Gxnpany,  in  aaagning  lunda  In  IM*  biada  Mam^lmg  to  tie  drawer. 

*  Andcvaon  v.  TnmbuU,  19ch  July  1706^  Mati.  liSOt 

*  Stewart  and  Ewing  competing,  15th  June  1744^  Morr.  1493. 
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another  draft  by  the  granter  of  the  draft  first  mentioned  on 
a  third  party,  which  draft  had  been  deposited  in  the  bank- 
er's hands  to  get  payment,  but  was  not  yet  due. 

4ithlyy  A  bill  protested  for  non-acceptance  will  be  prefer- 
red to  a  posterior  arrestment,  with  regard  to  money  in  the 
drawee's  hands,  which  is  certainly  due  to  the  drawer  at  the 
date  of  the  protest,  though  it  should  not  be  immediately 
exigible.  ^  But  if  the  drawee  should,  at  the  time  of  the 
protest,  owe  the  drawer  less  than  the  amount  of  the  draft, 
the  protest  will  not  carry  even  the  sum  due,  if  the  payee 
does  not  intimate  his  willingness  to  take  sudi  a  sum  as  the 
drawee  admits,  or  is  inclined  to  pay.  ^  His  protest  is,  in 
that  case,  a  refusal  to  take  any  thing  unless  he  gets  the  fiill 
amount  of  the  bill,  and  therefore  the  drawee  is  at  liberty 
to  dispose  of  the  funds. 

As  to  the  date  from  which  the  assignment  implied  in  the 
delivery  of  a  bill  or  note  becomes  effectual,  not  in  competi- 
tion with  diligence  or  with  other  assignments,  but  with  re- 
ference to  bankruptcy,  it  shall  be  discussed  afterwards* ' 

The  effect  of  the  indorsement  of  a  bill,  in  transferring  the 
drawer's  money  in  the  drawee's  hands  to  the  indorsee,  which 
is  to  be  afterwardis .  noticed,  depends  on  the  same  principles 
as  the  impUed  assigmnent  now  mentioned  to  the  payee. 

In  connection  with  the  delivery  of  bills  and  notes,  which 
has  now  been  discussed,  we  shall  next  consider, 

IV.  How  far  alterations  can  be  made  in  them  before  or 
after  delivery,  whether  with  reference  to  the  contract  be- 
tween the  parties  at  common  law,  or  the  stamp-laws,  and 
what  is  the  effect  of  such  alterations. 

>  Tliis  wM  decided  in  Campbell,  Thamson  and  Co.  v.  Glass  and  Son,  SStb 
May  180%  Morr.  App.  to  ImpL  Assign,  p.  3. 
*  Hogg  V,  Fraser,  29th  Nov.  1786,  Morr.  1521. 
'  Vkk  Chapter  on  Bankruptcy. 
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1.  Alterations  at  common  law.     It  may  be  observed,  in- 
dependently of  the  stamp-laws,  that  any  alteration  in  a  ma^ 
terial  part  of  a  bill  or  note,  made  ailer  it  is  issued,  unless 
with  consent  of  both  parties,  or  for  the  correction  of  a 
mistake^  renders  it  void.     The  principle  of  this  doctrine  ap- 
pears to  be,  that  the  bill  or  note  so  altered  is  not  the  same 
iBstrament  which  the  parties  subscribed,  and  that,  while  the 
deed  itself  no  longer  affords  evidence  of  what  this  original 
instrument  was,  it  is  impossible,  con^stently  with  the  law  of 
written  obligations,  to  admit  parole  evidence  on  the  subject. 
This  principle  is  equally  applicable,  whether  the  alteration 
was  made  by  any  of  the  parties,  or  by  a  stranger.     Thus,  it 
was  decided,  ^  first  by  the  Court  of  King's  Bench,  and  af- 
terwards by  the  Exchequer  Chamber,  upon  error,  that  an 
alteration  in  the  date  of  a  bill,  from  26th  to  20th  March, 
made  by  some  person  unknown,  while  it  was  in  the  hands 
of  the  payee,  rendered  it  void,  even  in  the  hands  of  an  one- 
rous  indorsee.    A  similar  decision,  ^  proceeding  partly  on  the 
authori^  of  the  case  now  cited,  was  pronounced  in  "Scotland 
against  a  charge  by  an  onerous  indorsee,  on  a  bill  of  which 
the  date  had  been  altered  from  7  to  17,  though  it  did  not 
appear  by  whom,  or  for  what  purpose.     It  seems,  however, 
to  follow  from  the  principles  already  laid  down  with  regard 
to  alterations  in  the  sum,  ^  that  no  alteration  in  a  bill  or 
note  will  render  it  invalid  in  the  hands  of  an  onerous  indor- 
see, unless  when  the  alteration  is  visible  ex  facie.     This  was 
the  ground  of  decision  in  the  case  of  Graham  v.  Gillespie 
and  Co.,  already  cited ;  ^  and  in  the  two  cases  now  referred 
to,  the  alteration  in  the  date  was  visible  ex  Jbcie.     When 
this  is  the  case,  an  indorsee  is  himself  to  blame  if  he  takes 
the  bill  •  but  otherwise  he  has  a  just  claim  against  the  pre- 

*  Master  v.  MiUer,  4  T.  R.  320,  2  H.  Bl.  141. 

*  Murchie  v.  Macfarlane,  Ist  July  1796,  Morr.  145a 

*  Aaie^  84w  *  n)id.  note  1. 
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ribua  parties  for  giving  it  curreiicy,  while  it  was  so  caxeltss- 
ly  written  that  an  alteraticm  eoold  be  made  on  it  widioni 
attraeting  notice.  But,  on  the  other  hand,  il  may  be  men* 
tioned,  as  on  iUnstration  of  the  strictness  with  which  the 
Court  of  Session  notices  such  vitiations  when  ^parent  est 
faiM  of  the  bill,  that  hi  a  recent  case,  ^  of  a  bill  bearing  to 
be  dated  on  25th  December  1794,  their  Lordships,  |nroceed- 
ing  on  the  ground  that  the  figure  6  in  25,  (whether  erased 
or  not,)  had  been  eridently  superinduced,  or  written  over 
some  other  figure,  held,  Aat  this  was  such  a  vitiation  as  an* 
nulled  the  bill,  even  in  the  hands  of  the  representative  of  an 
indorsee.  The  bill  had  been  saved  firom  prescription  by  di- 
ligence raised  on  it  in  the  year  1795. 

An  alteration  ia  aecounted  material  when  made  in  the 
date^ '  or  tiie  sum,  ^  or  the  time  of  payment,^  or  ia  tiie 

>  HamiltOD  «.  Moatealfa,  1  Dec.  1824s  3  Shaw,  3i& 

*  Ftcb  Cues,  20^  notee  1  ■xid'2 ;  and  also  Outfawaite  v.  Luiitlcy»  4  Gunpb. 
170,  being  the  oise  of  a  bniwUcfa  was  held,  (in  an  action  by  the  indoraee  ageinst 
tfiefaidnraa',)  to  be  vitiatied, b^  an  dteiatioa  ofitsdatelhim  Mi  t*  IM  Bfaich, 
dmghr  ths  altwrafinn  waaoHide  by  the  drawee  withom  the  diBwer'rkaowledii> 
after  indonation,  but  before  aoceptanoe.  VidA  on  the  satne  point  Allan  v. 
Toiing,  5th  March  1800,  Moir.  App.  v.  BIU^  14^  where  the  date  was  alteied 
from  1788  to  1780,  so  as  to  bar  prescription.  In  this  case^  it wasdoubfed  whe- 
ther the  hcJder  of  the  bBl,  aocordii^  to  fab  own  Maieniait,  cotdd  few  regarded 
aa  an  omaooa  indonee.  In  tfie  htter  esse  of  RosaeU  «l  Haoiah^  lidi  Dm. 
1888^  9  Shaw,  88»  an  action  on  a  bUl  was  cEstinssed»  m  respeet  dMt  tlM  dale  had 

been  altered  from  1811  to  I8H,  reserring  action  for  tiie  original  dcb^  See  al- 
so Walum  V.  Hastings,  4  Csmpb.  223;  where  a  biU^was  held  to  be  nuH  by  an 
altenuion  of  the  dste  firom  5kh  to  lOlh  July. 

*  Fidb^Gnhsm  v.  eOlespie  and  Ok,  dRft,84|  valr  abo  6piaiD»  of  <km, 
J.J  in  BfastOT  o.  Ifiilar,  205^  noto  h 

*  The  IbllowingSootch  case  waadaddadontfaiagvound,  via.  Lee,  Eod|gen  and 
Co.  V.  Murdoch  and  Co.  In  that  case,  a  benker  who  held  a  MU^oneerted  the 
words  "  payable  on  demand'*  into  *'  one  day  after  date^"  in  order  to  make  it  bear 
interest.  There  had  been  a  former  bill  giren  to  the  bafiken  for  aprenouadsbt, 
and  the  bill  in  question  was  a  renewal  of  this  bin.  The  Court  of  Sesnon,  taking 
all  these  circumstances  into  liew,  decerned  for  the  original  debt,  with  mtcrert 
But  the  House  of  Lords,  confining  themselyes  strictly  to  the  action,  wUcA  related 
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dmrer^s  namey  ^  or  that  [of  an  indorsee,'  or  by  the  in-' 
sertkm  of  a  specific  consideration  in  a  bill  or  note  nrfcich 
ytus  granted  at  first  generally  for  value  received,  ^  or  by 
cluuiging  the  place  of  payment  mentioned  in  th^  acceptance, 
so  as  to  snbstitate  a  solvent  for  an  insolvent  house,  ^  or  to 
authorise  the  holder  to  protest  the  bill  or  note  for  non-pay- 

oojj  to  the  lut  bill,  found  that  it  was  null,  reserving  to  the  pursuer  his  action 
f«  tl»  fiift  hBL  1  Bell,  304^  aote  4  la  a  similar  case  in  Engknd, 
loBg  9.  Hoor»  dMd  3  Esp.  165,  note^  vliere  «the  word  **  date**  had  been 
subsiiiHtad  in  •  bill  for  «  m^"  ao  aa  to  make  it  payable  after  dbte  instead  ot 
sftcr  ijgbty  Ibe  aocepCor,  in  an  actlcn  against  Urn  by  an  iadonee,  was  held  to  be 
^n^katffiA ;  aad  Lcrd  Ko^on  vefused  even  to  sustain  action  against  him  on  flie 
oflncy  oonntsk  ia  vespect  that  be  was  not  liable  to  the  plaintiff  at  all,  unless  by 
tbc  foreeof  tba  isacnnBeii^ 

'  InCMtador  V*  KirkjMUkk  and  others^  10th  Dak  IBIS,  F.  C,  the  Court  oi 
Smm  dmiiBad  aa  action  an  an  a^oeemmodalion^faill,  in  which  tha  name  of  one 
of  two  dnwcfa  (wbo  was  likewise  an  indorser)  had  been  deleted  l^tbe  mistake' 
c^*  wfasfl^Btni  indoner,  it  being  axgnad  that  this  changed  the  obligation,  inas- 
oMflh  m  Ike  ireminbig  dia^rar  loat  his  leconfse  agaibst  the  olbcr,  whOe^  if  he 
%fj|0  waa  Mbentadon  ibat  ground,  it  waa  an  iajuty  to  the  other  indorMrs. 
U  waa  bald  to  niake  ao  dlfeanee  tist  Ais  waa  as  accommodation-bilL  In 
Ilaitiag  cad  Upar  v.  Scott,  lat  July  1828»  9  Shaw,  446,  the  drawer  of 
u  ictqisd  billy  a|kr  it  aama  bade  to  bim  by^  rMndonatioa,  bavbg  deleted  his 
q*a  aaaia  aad  anbalftntril  that  cf  another  peraoa,  wiio  also  signed  as  drawee  the 
CsiBi  biU  Ika  dtiromaBt  to  be  nuE  botk  at  emamon  law  and  by  die  atamp^act, 
n  it  ana  a  new  agreci|W|it»  and  iequiied  a  new  stamp. 

*  In  MaoHM  V.  VFatson,  Sd  Jmie  1838^  8  Shaw,  360,  the  Court  refbaed  to 
■mnn  craa  aa  a  lAel,  a  ehg^ga  on  a  biU  wbere  Ike  first  indorsee's  name  had  been 
ikered  fram  WHiaat  to  TheoBas^  las^cwg,  howeTijr,  all  chdms  in  a  new  action. 

*lnKai]l#.  WilUam,  10 East.  431, the plaintiC waa noft-suited man  action 
<»4]mDiaaai9»4MMi^  wkidh  at  fttst  baaa  geneially  to  be  «  for  vahie  reeeived,** 
Int  10  wkiob  waanl^d  aflerwardi^  <<  for  the  good-will  of  the  lease  and  trade  of 
**  lir  F.  Xnill»  deoeaaad^"  thi*  being  held  to  be  a  new  agreement,  whi<A  re«. 


^  hkHdmnahv*  Grawar*  I  M.  and  a  736,abi]l  being  accepted  payable  at 
Blwaniaad  Co.%  wbo&fled,  and  the  dmiwtokaniig  thereopon  subsdtoted Eia- 
<UaaDikeii.*%  tte  bilk  was  heki  to  be  null  on  HMn  ground,  in  an  acdon  by  an 
bdoiM9  agiiaat  Ike  aoceptor.  la  Hie  case  of  the-King  o.  Treble^  2Taune.  3S9, 
U  was  ditkkid  bgr  liia  tanlfB.JMgto»  that  an  akcralton  auuie,  (under  ca«unK 
'tttoto  diailw  totlKiaa  flf  tka  praaading  case,)  in  thft  place  of  payment  of  a  note» 
>aiountsd  to  forgery. 
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inent)  after  presenting  it  at  the  substituted  place,  of  which 
the  acceptor  knew  nothing,  ^  or  by  adding  a  new  obUgant 
to  a  note  after  it  has  been  signed  by  the  other  obligant,  and 
put  into  the  payee's  hands.  ^  The  mere  insertion  of  a  me- 
morandum mentioning  where  the  money  may  be  found 
when  due,  provided  it  is  not  made  part  of  the  acceptance, 
wiH  not  vitiate  a  bill,  ^  nor  will  it  be  vitiated  by  the  addition 

'  Cowie  V.  Habally  4  B.  and  A.  197.  Such  was  ^  groimd  of  dedidcm  in 
this  caae^  where  a  bUl  was  held  to  be  Yoidy  in  an  action  by  the  indonee  agatast 
the  acceptor,  in  respect  that,  after  being  accepted  generally,  some  person  had  add- 
ed these  words  to  the  aCceptsnce^  <'  Payable  at  Mr  BuUock's,  S8»  ChisweU  Street.'* 
It  was  held  that  the  acceptor  was  thus  exposed  to  the  risk  of  having  measures  s- 
dopted  against  him  for  non-payment,  immediately  after  the  presentment  of  the 
bill  at  this  place,  though  he  had  no  means  of  knowing  that  it  'would  be  present- 
ed there.  The  same  circumstance  was  likewise  stated  as  one  ground  of  judg- 
ment in  the  case  of  Tidma^  v.  Grover,  207,note  4b  Such  an  argument  is  pe- 
culiarly applicable  in  Scotland,  in  as  mudi  as  the  measures  agunst  the  acceptor 
would  be  much  more  sunnnary,  in  the  event  of  noup-paymcnt,  than  in  England. 

'  CUurk  V.  Blackstock,  Holt,  474.  In  this  case,  Bayley,  J.  hdd,  that  such  sn 
addition  (made  without  a  new  stamp)  vitiated  the  not^  unless  the  oi^^iB^  a- 
greement  had  been  thatthere  should  be  t#o  oUigants,  in  which  case  lie  thought 
that  the  additional  signature  was  good.  This  last  point,  however,  seems  to  hsve 
been  differently  viewed  in  Scotland,  in  Macara  v.  Watson,  3d  June  1823; 

2  Shaw,  360,  where  the  Court  bdd,  that  it  was  no  objection,  even  against  sum- 
maiy  diligence  on  a  bill,  that  a  new  acceptor  had  been  added  to  llie  addrsas  of 
the  bill,  and  had  accepted  it  without  (he  drawer's  knowledge^  after  delivery  of  it  to 
the  other  acceptor,  for  whose  accommodation  it  was  drawn.  It  seems  to  be  doubt- 
ful whether  such  a  material  change  in  the  oblation,  even  though  the  drawer's 
consent  had  not  been  necessary,  could  be  legally  made  without  anew  atamp.  The 
same  remark  is  applicable  to  the^dficision  in  M'Dougall  o.  Foyer,  69,  note  4b 

*  In  Marson  v.  Petit,  1  Campb.  81,  note,  where,  after  acceptance  ci  a  bill, 
the  dxawer  had  added  the  words  "  Prescott  and  Co.,"  Lard  EHenboroogfa  hdd, 
that  this  addition  did  not  vitiate  the  lull,  as  it  did  not  alter  the  acceptor's  re- 
sponsibility, although  he  said  that  it  would  have  vitiated  the  bill,  if  that  had  been 
its  effect.    The  same  principle  probably  ruled  the  decision  in  Tnpp,  v.  Speaman^ 

3  Esp.  57.  where  Xiord  Kenyon  decided,  that  a  lull  was  not  vitiated  bj  adding 
these  words,  after  acceptance,  '<  when  due,  at  the  Cross-Keys,  Blacirfnais' 
«  Road ;"  at  least  Lord  Ellenborough  afterwards  held,  in  Tidmanh  v.  Grover, 
that  this  decision  could  not  be  defended  on  any  other  ground,  than  that  these 
wordf  were  meant  mercly  ur  aerre  as  a  memonmdum  where  to  find  the  imMMy* 
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of  the  words  ^'  caqimotly  and  severally/'  ^  seeing  it  is  set- 
tied  dut  each  acceptor  is  bound  for  tbe  full  amount,  whe- 
tber  these  words  be  inserted  in  the  bill  or  ndt  3^  the 
vord  ^  eantidner/'  added  to  die  name  of  one  ^  the  obti- 
gants^  is  so  far  eteential,  thatidthoagii  this  pens^oti  is  'dirtect- 
ly  li&Ue  ito  the  liolder  for  the  full  sum,  yet  as  the  *k6td 
^  csQtioner"  has  been  adinitted  into  bills  and  notes,  to  the 
effect  of  regulating  the  relief  of  the  obligants  inter  se,  so,  if 
there  is  any  erasure  or  alteration  of  that  word,  no  person 
would  probably  be  safe  to  take,  without  inquiry,  a  document 
in  which  die  rights  of  die  parties  are  thus  suspici<>usly  in- 
verted.* 

The  correction  of  a  mistake  in  a  bill  or  note,  so  as  to 
render  it  what  both  parties  originally  intended  it  to  haTc 
been,  will  not  vitiate  it.  ' 

>  Gordon  v.  Sutherland^  20th  Jan.  1761,  Morr.  14677. 

'  An  opinion  to  this  effect  was  expressed  by  the  Second  Division  of  the  Court 
tius  scsdon,  in  a  case,  Annan  v.  Robertson,  where  the  question  was  with  the 
'Ddonee  of  a  bill,  who  had  taken  it  after  the  word  "  cautioner,"  added  to  the 
name  <^  the  defender,  one  of  two  acceptors,  who  ^gned  for  the  accommodation 
of  the  odier,  was  said  to  have  been  erased,  and  **  conjunctly  and  severally**  sub- 
^ttuted  for  it>  The  case  has  not  yet  been  determined.  It  involved  several 
"tfaer  pobta. 

'  llus  has  been  decided  in  various  English  cases.  In  Kershaw  u.  Cox,  3  £^. 
'246,  it  was  held,  6rst  by  Le  Blanc,  J.,  and  then  by  the  Court  of  King's  Bench, 
thtt  the  addidon  of  the  words  "  or  order,"  made  to  a  bill  after  acceptance,  did 
Qot  vitiate  it,  as  it  was  conformable  with  the  original  intention  of  the  parties.  In 
^cociaody  thia  alteration  would,  besides,  have  been  accounted  immaterial,  as  all 
^lls  and  notea  are  indonable  here,  whether  they  bear  the  words,  **  to  order,"  or 
fioc  In  Jacobs  v.  Hart,  2  Stark.  45,  an  alteration  of  the  date  of  a  bill,  from 
U  Mardi  to  3d  April,  made  after  acceptance,  but  by  the  accq>tor's  desire,  and 
agreeably  to  the  original  intention  of  parties,  was  held  not  to  vitiate  it.  Ker- 
%i«w  V.  Cos,  was  recognised  as  law  by  the  whole  Court  of  King's  Bench  in 
Bathe  v,  Taylor,  15  East.  412L  In  another  case,  Webber  v.  Maddocks,  3 
CaiQp«  1,  Lord  Ellenborough  sustuned  action  by  the  indorsee  against  the  ac^ 
ceptor  of  a  bill,  which  had  been  altered  from  a  note  to  a  bill,  after  being  sub- 
«eribcd  aa  a  note,  the  alteration  having  been  made  conformably  with  the  ori- 
ginal agreement  of  parties.  More  recently,  in  Brett  v.  Heard,  Ryam.  and  Moo- 
(ir,  C.  N.  P.  37,  an  alteration  in  the  date  of  a  bill,  from  1822  to  1823,  made 
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2.  Effect  of  the  stamp  laws  as  to  alterations. 

Alterations  of  the  kind  last  mentioned  do  not  require  a  new 
stamp;  but  if  a  bill  or  note  has  been  completed  and  issaed, 
.  it  cannot  be  altered,  even  with  the  consent  of  all  parties,  in 
consequence  of  a  change  in  the  agreement,  because  the  bill 
or  note  thus  altered  forms  a  new  agreement,  which  therefore 
requires  a  different  stamp  from  the  former  one.  ^     The  set 

after  it  had  been  drawn  and  accepted,  and  giren  to  the  drawer's  agent  to  deliter 
to  the  indorsee,  was  allowed  on  the  ground  of  its  being  made  to  correct  s  mis- 
tike.  In  Scotland,  the  same  doctrine  was  held,  and  the  bills  accofdinglj  hb- 
tained,  in  Hendenon  v.  Hay,  SOth  Feb.  1802,  Monr.  App.  «.  Bill,  p.  1^ 
where,  in  a  bill  dated  7th  Oct.  1799,  but  in  which  the  term  of  payment  was 
made  Martinmas  1780,  it  was  afterwards,  in  order  to  correct  this  obrious  mis- 
take, altered  to  Martinmas  1800;  in  Mill  v.  RuaseU,  16th  Jan.  1810»  F. 
C,  ^rbare  an  indotaee  who  was  abont  to  do  diligence  on  an  accepted  IsBf 
wrote  his  name,  through  ignorance,  on  the  fiioe  of  it,  immediately  above  tke 
drawer's  name,  but  afterwards  deleted  it  on  being  infonned  of  his  mistske ;  sod, 
in  Seattle  v.  Haliburton,  18th  Feb.  ^823,  2  Shaw,  202,  where  the  Couit,  pro- 
ceeding probably  on  the  ground  of  mistake,  refused  to  suspend  the  chaige  cm  • 
bill  made  payable  at  the  Leith  Banking  Company's  office,  Dalkeith,  though  the 
#oid  "  Leith"  was  written  on  an  erasure,  there  being  only  another  bank,  ▼!<• 
the  Commercial,  at  Dalkeith,  but  it  not  being  alleged  that  the  bill  was  mesat 
to  be  paid  there.  The  soundness  of  this  decision  may  perhaps  be  doubted,  oo 
the  ground  that  the  holder  of  the  bill  did  not  prove,  as  he  was  bdynd  to  do, 
that  the  alteration  had  been  made  confonnably  with  the  original  intention  of 
parties.  A  contrary  doctrine  to  that  of  the  preceding  cases  was  followed  in 
Bryce  v.  Ranaldson  Dickson,  16th  Nov.  1810,  F.  C,  where  action  against  sn 
acceptor  of  a  bill  was  reAised,  on  the  ground  that  the  term  of  payment  had  been 
altered  firom  Tiimmas  to  Candlemas,  although  the  alteration  was  in  the  accep- 
tor's favour  by  postponing  the  term  of  payment  six  months,  and  though  poot 
was  offered  that  it  had  been  made  by  the  other  acceptor  to  correct  a  mistake. 
But  the  soundness  of  this  decision  has  been  questioned,  1  Bell,  305. 

'  This  has  been  settled  by  a  number  of  decisions.  In  Wilson  v.  Justice, 
1796»  Bayley,  89^  note  1,  where  a  bill  drawn  originally  at  nine  months'  dste, 
had,  a  fortnight  after  its  delivery  to  the  payee,  been  altered  to  ten  months'  dste 
widi  the  consent  of  all  parties.  Lord  Kenyon  non-suited  tiie  plaintifr,  en  tbe 
ground  that  a  new  stamp  was  necgasary.  In  Bowman  o.  Kicholl,  5  T.  R-  ^> 
where  the  objection  turned  ultimately  on  this  fiu;t»  that  a  bill  payable  to  the  drawer 
twenty-one  days  after  date^  had,  after  it  became  due,  but  while  it  waa  still  in  the 
drawer's  hands,  been  altered  in  the  date  from  2d  to  14th    eptembcr^  tfaoush 
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2.  Ann.  less.  8.  c.  9.  spectsllj 
oatter  requiring  a  stamp  must 
hough  the  words  of  the  enactm 
ar  duties  mentioned  in  that  sts 
o  be  universally  applicable.  I 
-ecognised  in  a  very  recent  c 
leld  not  to  &11  under  it.  Ace 
awful,  after  using  a  bill  stamp 
t  applicable,  by  a  material  alter 
a  an  entirely  new  obligation, 
srms  a  contrast  to  this  case,  b 
ive  efFect  to  the  original  agree 
With  regard  to  the  time  at 
3  be  issued,  it  spears,  \tt,  1 
5  issued  so  soon  as  it  is  in  I 
ed  to  enforce  payment,  and 
:sued  in   exchange  for  s  cro 

ilh  the  ■cccptor'*  full  coiuent,  itiA  hti 
in-nuted  tbe  plaiotiS;  (an  indoncc,)  oi 
K,  and  the  nm-iuit  mi  wmfirmwl  bj 
ll,iMKe2,anilBMlwe.  T>;lor,  8)2,  d 
Id  W  ba*a  been  iMued  btfbre  the  iltai 


u  giTCD,  under  Um 
bcrc  an  alUntion  in  the  data  of  a  U 
eted  and  JMued.  Id  KniU  r.  WUlianu, 
,yee  agauut  iba  maklr  of  a  not*,  the  phi 
nfiimed  bj  tlw  Court  of  K.  B.,  na  tbo 
liTcred  to  th«  plaintjfl*,  a  ipedfic  «on 
•U  for  tbe  genenl  w«rdi  "  tsIuc  ROin 
»haJeop«Btn1  tctbaaltpatjon,}  that  t 


'  Johnrton  and  Co.  in  AtoeU,  7tfa  Ma 

•  In  CardweU  v.  Bfatttn,  1  Camp.  79, 1 
a  bOl  fmn  3d  to  23d  Jtuw,  to  tbt  «ff« 

reniy  d>f*i  made  irtdla  it  waa  itill  in  A 
i»  payee.)  bj  eotuent  of  him  and  the  • 

*  bill  in  AxdiaBgc  for  a  nam  acceptai 

Ol 
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Other  value,  whether  the  payee  ai)d  holder  is  the  drawer,  ^ 
or  any  third  party.  *  Bnt,  2dfyj  It  cannot  be  held  as  issned 
miless  it  is  in  the  hands  of  the  payee,  (or  his  indorsee,)  when 
drawn  in  favour  of  s  third  party,  or,  if  it  is  made  payable 
to  the  drawer,  unless  it  has  been  accepted  ^  or  indorsed  by 

Lord  EUenbonmgh,  and  afterwards  by  the  Court  of  K.  B.,  to  Yitiate  the  bill, 
eren  in  aa  action  by  an  onerous  indorsee,  in  respect  that  the  bill  was  cooiplcie- 
ly  issued,  the  drawer  having  purchased  it  before  the  alteration  by  his  cro«-«c- 
ceptance,  and  having  been  thus  w  Htulo  to  indorse  it  to  any  third  party. 

1  Vide  Cerdwell  v.  Martin,  211,  note  2.  In  Bathe  v.  Taylor,  15  Ebt  4IS, 
the  Court  of  King's  Bench  decided,  that  a  blUmade  payable  to  tlic  dxmwcr  vast 
be  considered  as  issued  so  soon  as  it  was  returned  to  him  aooepted,  and  thiti 
therefore,  an  alteration  of  the  date^  from  1st  to  21st  August,  (which  postfiooed 
the  term  of  payment  twenty  days,)  though  made  by  the  drawer  irith  the  acc^ 
tor's  consent,  vitiated  the  bill  for  want  of  a  new  stamp.  The  same  doctrine  was 
hdd  by  Lord  Ellenboiougfa  in  Calvert  v.  Boberta,  3  Camp.  843,  when  (be 
plaintiff  was  non-suited  in  an  action  by  the  indoiaee  of  a  bill  which  had  been  ac- 
cepted for  the  drawer's  accommodation,  and  was  thereafWr  altered  by  him  frnn 
10th  to  IGth  March,  before  he  indorsed  it  away  to  the  plaintiff.  No  weight  was 
given  to  the  plea,  that  an  accommodadon-bill,  payable  to  the  dravrer's  older,  is 
not  an  effiectual  agreement  till  it  is  indorsed. 

•  In  Walton  v.  Hastings,  4  Camp.  22^,  1  Sbuk.  216,  wldeh  was  mi  adionb; 
the  payee  of  a  biU  drawn  by  a  third  party,  against  tlie  acceptor,  Jjovd  EUenbo- 
Toogh  held  at  N.  P.,  that  an  alteration  of  the  date  ^rom  5fh  to  20th  July,  vat/k 
by  the  plaintiff  on  presenting  it  for  acceptance,  though  by  desire  of  tfie  defendsirt* 
who  thereafter  accepted  it,  rendered  it  null,  in  respect  that  it  fliua  became  a  new 
agreement,  which  ought  to  have  had  a  new  stamp. 

'  This  principle  supports  the  decision  in  Laidlaw  «.  ^ark,  8d  August  1774. 
Moir.  16M1,  where  action  was  sustained  against  the  acceptor's  fCfsieaentatifgi 
on  a  bill  payable  to  the  drawer,  although  the  acceptor  had  altered  the  sum  be- 
fore accqptance  from  £.60  to  £.50,  chusing  to  pay  thediffiBPeoce  of  £.10^  whidi 
cooaiBted  d  interest  The  interlocutor  bears  to  have  been  pranoonoed  chieflj 
on  the  ground  that  the  acceptor  hhnidf  made  die  alteration.  But  Aia  wouU 
not  have  been  sufficient,  consistently  with  the  stamp  law%  if  he  had  made  the 
altemtioo  after  acceptance.  In  Fairweather  v.  Alison,  12th  Feb.  1817,  F.  Ci 
action  vras  sustained  against  the  acceptor's  representative  on  a  biH  payable  u 
the  drawer,  altfaou^  the  acceptor  had,  at  Ifte  time  of  aeeepitmeie,  altered 
date  fr^NOd  19th  to  29th  Mfqr*  ao  as  to  postpone  the  term  of  pajmcnt 
days.  Again,  in  Sutherland  o.  Mbnison,  July  1829^  2  Omw,  448,  vrhid 
vras  thfe  suspenaioo  of  a  charge  on  a  bQl  pay^k  to  the  drawer,  it  vraa  found 


a 
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the  diawer,  <  tiiere  bdng  no  concluded  agreement  in  this 
last  case  which  can  confer  a  right  of  action,  unless  through 
the  accq>tance,  which  gives  an  action  against  the  drawee,  or 
through  an  indorsation  by  the  drawer,  which  gives  the  in- 
dorsee an  action  against  him,  though  the  bill  should  not  be 
accepted.  Sdfyf  It  has  been  decided  in  England,  ^  that  an  ac^ 

tbit«i  iltcntiaii  of  the  datefirom  14Ui  to  24Ui  Januarj^  madfi  before  acceptance 

tt  thediiwee's  xequest,  was  not  even  a  ground  of  dijection  to  siunmary  diligence. 

The  smac  doctrine  has  been  held  in  England,  in  Kennenley  v.  Nasfa,  1  Stark.  452, 
vhere,  in  an  action  by  an  indonee  of  a  lull  payable  to  the  drawer  against  the 
uoeptar,  Loid  EHenborough  ponndered  it  to  be  no  objection  that  the  term  of 
Wfrnatt  had  been  alterad  before  acceptance,  at  the  drawee's  request,  fiom  three 
t»  (oar  mnnthft^  bong  of  qpinSon  that  no  new  stamp  was  necessary.  In  Pea- 
cock a.  Mmrel,  2  Stark.  55S,  which  was  an  action  by  the  indorsee  agamst  the 
aeoeptcar  of  a  biU,  that  appears  to  have  been  likewise  payable  to  Uie  drawer,  an 
thention  in  the  date  firom  4th  to  14th  Jantiary,  made  before  acceptance  for  the 
<biwer'8  accommodation,  was  held  to  be  no  ground  of  objection ;  and,  in  a 
(^xsdoo,  whether  the  biU  was  liable  to  stamp-dutjr  as  a  bill  drawn  at  two  months* 
^atBt  or  at  a  longer  date,  it  was  decided,  that  the  term  of  payment  must  be  cal- 
culated fiom  the  datd  appearing  on  the  face  of  the  bilL  A  similar  decision  was 
giTcn  more  recently  by  the  Court  of  King's  Bench  in  Upstone  v.  Marshall,  2 
Baraew.and  Cressw.  10,3Dowl.  and  RyL  196,  where  a  bill  made  payable  to  the 
dismr's  order  in  two  months  fifom  its  date,  and  dated  at  first  on  2l8t  December, 
m  frtkidi  state  the  drawee  accepted  and  delivered  it  to  the  drawer,  having  been 
tltcRdin its  date  at  the  acceptor's  request,  after  it  was  a  few  minutes  in  the 
dianr's  poaaeaston,  to  31st  December,  it  was  found  to  be  still  liable  only  to  2s., 
«  the  duty  applicable  to  a  lull  payable  within  two  months,  not  to  2s.  6d.,  as  a 
bOl'p^abke  in  move  than  two  months'  from  its  date,  the  altered  date,  appearing 
a/«te  of  the  bUl,  being  still  held  to  be  the  true  date,  llie  bill  could  not  be 
b«ld»  in  dua  case,  as  issued,  till  it  was  accepted  ;  and  the  alteration  of  date  was 
F^lj  hdd  to  be  valid,  as  being  made  shrnd  et  »emd  with  the  acceptance. 

^  In  Outhwaite  v.  LunUey,  4  Camp.  179,  where  the  drawee  of  a  bill  made 
ptjable  to  the  drawer  had  altered  the  date  from  5th  to  Idth  March,  before 
acccptaaoe,  but  after  the  drawer  had  indorsed  it.  Lord  Ellenborough  hdd  the 
bill  to  be  vitiated,  not  only  because  the  drawer  had  not  consented  to  the  al- 
'^mioa,  but  because  the  bill  could  not  be  altered  after  negotiation  conastent- 

Ij  vi4i  daa  staaoqp  laws. 

*  Downea  o.  Richardson,  1  DowL  and  Ryl.  322,  5  Bamew.  and  Alders. 
«7k    It  is  not  easy  to  distinguish  between  this  case  and  that  of  Calvert  t%  Ro- 
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commodadon  bill,  which,  though  both  accepted  and  iador* 
sed,  was  not  issued,  but  deposited  in  the  hands  of  an  agent 
for  behoof  of  all  the  parties,  was  not  complete  till  it  had  been 
given  to  a  third  party,  and  that  therefore  an  alteration  in 
the  date,  from  6th  to  16th  March,  made  before  that  time 
with  the  acceptor's  consent,  did  not  vitiate  it  as  to  him.  It 
was  held,  in  this  case,  that,  though  the  bill  as  altered  was 
not  binding  on  the  parties  when  made  without  their  con- 
sent, the  acceptor  was  bound  by  it,  as  he  assented  to  the  al- 
teration after  it  was  made.  But  it  does  not  appear  that  such 
assent  would  validate  the  bill,  even  against  the  party  as- 
senting, if  the  alteration  should  be  made  after  the  bill  has 
been  issued,  because  the  bill  would  then  be  null  for  want  of 
a  new  stamp.  ^  Aih,  It  remains  with  the  party  claiming  on 
a  bill  or  note  to  prove  that  the  alteration  was  made  before 
it  was  issued.  For  instance,  in  the  foregoing  case  the 
holder  was  obliged  to  prove  that  the  alteration  had  been 
made  before  the  bill  was  indorsed  to  a  third  par^ ;  <  and  in 

berts,  212,  note  I,  and  if  they  should  be  considered  as  the  same,  the  latter,  bang 
only  a  Nisi  Ihrius  dedsion,  musk  be  held  as  overruled.  Tliere  is,  indeed,  one  dis- 
tinction, yis.  that,  in  the  latter  case,  before  the  alteration,  the  drawer,  who  was  cre- 
ditor at  least  ex/acie  of  the  bill,  had  the  fuU  disposal  of  it ;  whereas,  in  the  other 
caae,  the  bill,  instead  of  being  issued  eren  to  the  drawer  as  creditor  prvaayocM^  was 
deposited  with  an  agent  for  behoof  of  all  concerned.  But  the  Court  of  King*t 
Bench,  in  giving  their  opinions  in  Downea  v.  Rtdiaidaon,  lay  it  down  that  sn 
accommodation-biU  cannot  be  considered  as  issued  tiU  it  is  in  the  faanda  of  an 
onerous  holder. 

>  In  Faton  v.  "Venter,  1  Taunt.  420,  where,  after  a  bill  made  payable  to  the 
drawer  had  been  indorsed  by  him  to  a  third  party,  and  presented  for  acceptsnoe, 
die  drawee  altered  the  term  of  payment  from  one  month  to  two  montts,  and  tba 
accepted  it,  the  CJourt  of  C.  P.  sfipear  to  hare  held,  that,  though  the  drawer 
might  be  discharged,  the  acceptor  was  bound  by  his  acceptance.  But  it  wasob- 
senred  by  Lord  EUenborough  in  Walton  o.  Hastings,  212,  note  2,  that  the  oljec- 
tion  to  this  doctrine  founded  on  the  stamp  laws  was  not  stated ;  an4.hia  Lordship 
farther  says,  that  the  case  is  not  worth  reporting.  If  the  objection  had  been 
stated,  the  bill  would  probably  have  been  held  altogether  null. 

■  F.  Baylcy,  96,  nol«  16. 
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another  case,  ^  although  the  alteration  was  in  the  handwrit- 
ing of  the  acceptor,  against  whom  the  action  was  brought, 
and  immediately  above  his  signature,  the  plaintiff,  an  indor- 
see, was  held  bound  to  prove  that  it  had  been  made  before 
die  bill  was  indorsed*  In  the  same  case,  however,  it  was 
held  to  affi>rd  prima /ode  evidence  of  this  fiict,  that  the  bill 
was  in  the  drawer's  possession  after  acceptance. 

Having  now  considered  the  general  requisites  of  bills  or 
notes,  we  shall  notice  briefly, 

V.  Some  of  the  peculiarities  of  certain  instruments  which 
We  most  qualities  in  common  with  them,  viz.  checks  on 
bankers,  bankers'  notes  and  bank-notes. 

1.  A  banker^s  check  or  draft  is  a  written  order  addressed 
to  a  banker  by  a  person  who  has  money  in  his  hands,  requests 
ing  him  to  pay  a  sum  out  of  it  to  a  party  therein  named,  or 
more  generally  to  the  bearer.  It  is  exempted  from  stamp- 
duties  ;  but  the  stamp  acts  enforce  certain  requisites,  ^  as 
conditions  of  the  exemption,  which  must  be  strictly  observ- 
ed. An  unstamped  check  in  which  they  are  not  observed  is 
null;  3  but,  if  it  is  stamped  as  a  bill,  it  will  be  valid.  At 
common  law  it  is  regarded  in  the  same  light  as  a  bill  of 
exchange,  excepting,  Istj  That  it  is  drawn  payable  only  on 
demand ;  2dlyj  That  the  banker  on  whom  it  is  drawn  does 
iK>t  accept  by  subscribing  his  name,  but  pays  the  draft  when 
it  is  presented ;  and,  3d/y,  That  there  appears  to  be  some 
doubt  whether,  on  non-payment  of  a  draft,  summary  dili- 
gence is  competent  upon  it  against  the  drawer,  as  on  a  bill 
of  exchange,^  or  whether  it  could  be  even  protested  against 

'  Jchawn  e.  The  Dnke  of  Marlborough,  2  Starfcie,  3ia 
•Ale,3a. 

*  BonadaOev.  MiddleUm,  2  Campb.  53. 
^hs  oompcCeiicy  of  summary  diligence  in  luch  a  case  was  disputed  in 
V*Gildirist «.  M'Artfaur,  16th  Jan.  17M^  Merr.  877.     But  the  Court  aToided 
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the  draw^.  But  recourse  would  be  undoubtedly  <^i&pe- 
teiffL  oo^  it  iu  SA  ordiujir;  aqtion«^  It  is  ljkew||be.  Uamsr 
nus^le  h^  iiiijprsatiop,  qvy  if  qiade  jioyable  to.^  l^ner, 
bjr,  delivery.  *  The,  qffect  of  tfiiiimg,  djQcJkSi  in  p^ym^t  or 
tp.a^qount  of  i^debt  depends  oa  the  sipix&piw^^itos'itrbich' 
I|9.ye  been  already  expluned^  iv;itl^  r^gsfd  t^  bilLi.<ar.note8 ;  ^ 
and  the  rules  for  negotiating  checks,  whifsh  ar^  neai^  the 
Sf^e  ^i:ith  those  applicable  to  bills  qr,  not^  ^ludl  be.  after- 
wards discussed  with  reference  to  all  the^  dOOulnenls. 

2dy  Bankers'  notes,  payable  to  the  bearer  on  demand,  are 
similar,  as  at  common  law,  to  other  proB^sspry«-notes  of  l}i8t 
cl^^s,  in  their  form,  in  the  mode  of  transmission,  and  in  the 
remedies  competent  upon  them^  There  are  fi|)eciid  sta- 
tutes, to  be  afterwards  noticed,  ^  which  regi^fit^the^^luiunaiy 
execution  to  be  followed  out  upon  such  notes*  9ut  the  Iw^ 
as  already  explained  with  rc^gard  to  pro^ni5SQryr^a1^^p,.«flplies 
in  general  to  them.    In  Ei^land,  it  appea^^  fecBpi-.theotto 

Uiedecioonof  the  qaeedoD,  by  converting .  the  charge  intp  alibeL  Thaact 
16^6,  c.  36,  which  extends  the  act  1681  regarding  fordgn  bills  to  *<  inland  bills 
M-tnd  pncepiif^  might,  perhaps,  be  held  to  include  bankers*  checks  under  the 
ftDitl  **  pno^it.**  Bot-tiia  two  aeta^  whea  taken  together,^  notvppear  to  have 
c»itfepiJlrtedtha  case  of  checks,  Bnce,thonc(  ldai»«aeztatididbxtfaifeactl6iMb 
authorises  a  piplest  against  the  drawer,  aa  dm  foundation  of  diUgenoai,  onl^  in 
the  event  of  non-aonjiCiiiice,  while,  in  the  case  of  a  draft,  no  acceptance  is  ie> 
qtdred,'  so  that  ihdre  could  be  no  warrant,  under  these  acts,  for  protesting  a  draft 
agiAlst  the  drawer,  an^,  opnaaqfuently,  there  could  be  no  ftundation  for  summary 
d|B^0pee< 

>-In  M<Gildirist  v.  M<Artfaur,  %l&,  note  ^  where  the  holdar  ot  a  Ufk 
check,  instead  of  presenting  it,  paid  it  away  to  a  third  party,  who  did  not  present 
irtffl  ten  days  aftd*  its  date,  the'Cbiut,  notwithstanding,  held  both  the  drawer 
and  the. trustee  for  his  creditors  liable  to  recourse,  in  respect  of  his  having  with- 
drawn his  fUndsftom  the  bank  before  the  draft  was  presented.  It  was  bdd  that 
the  act  1696,  c.  85.  afi^Uapjktwritadid  not  appfy  to  t^ashfidltnidMr lb*  ex- 
emption in  &vour  of  the  '*  notes  of  trading  companies.*' 

«  M'Gilchrist  v.  M< Arthur,  note  h 

*  ^afe,  191,  et  aej. 

*  Chapter  VII.  oaActiofi.«nd  Q^igance. 
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they  may  be  issued,  have  been  already  explained.  >  Tliese 
notes,  when  issued  by  the  Bank  of  England  and  the  Bank 
of  Scotland,  ^  are  styled  bank-notes,  and  possess  peculiar 
privileges  conferred  by  statute. 

By  the  act  S7  Geo.  III.  c  45,  (which  was  continued  from 
time  to  time  by  other  successive  acts,  but  was  at  last  repeal- 
ed by  69  Geo.  III.  c.  49,  the  Governor  and  Company  of  the 
Bank  of  England  are  restrained  from  paying  any  of  their 
notes  in  specie^  and  authority  is  granted  to  stay  any  l^al  pro- 
ceedings brought  against  them  to  enforce  such  payment ;  and 
it  is  also  provided,  that  payments  in  such  notes  shall  be  deem- 
ed payments  in  bash,  ifHieiy  are  received  as  such.    The  same 
act  authorises  collectors  of  taxes  to  receive  Bank  of  iElngland 
notes  in  payment ;  and  it  farther  provides  against  arresting 
a  debtor  to  hold  him  to  bail,  unless  on  affidavit  that  he  has 
not  tendered  payment  of  his  debt  in  Bank  of  England  notes. 
But  this  act  did  not  make  such  notes  a  legal  tender.    The 
CSourt  of  Conunon  Pleas  so  decided,  ^  by  finding  that  it  was 
not  a  legal  payment  by  a  country  bank  for  a  £.5  note  which 
they  had  issued,  to  give  a  Bank  of  England  note  for  it,  in- 
stead of  money.     The  same  point  was  maintained  in  t^o 
trials,^  under  certain  English  statutes,  for  exchanging  guineas 
for  Bank  of  England  notes,  at  a  higher  rate  than  their  legal 
value;  it  being  pleaded,  inter  aUa^  in  an  argument  on  a  spe- 
cial verdict,  that  the  act  charged  did  not  fall  under  the  statutes, 
inasmuch  as  these  statutes  related  only  to  the  taking  oinuh 
ney  for  coin,  &c.  and  not  to  the  taking  of  bank-notes.  Judg- 

*  AmU^  p.  51-2  and  47. 

"  VidB  cue  of  Gimy,  1  Hume  Comm.  145,  note  1,  where  the  Court  of  Jit»- 
tidary  bdd  inter  eXa,  that  the  word  «  bank-notes,"  in  a  penal  statute,  inchidid 
potes  iaaued  by  the  Bank  of  Scotland,  as  weU  as  notes  issned  by  tiie  Bank  of 

*  Giigby  V,  Oakes  and  another,  2  Boss,  and  PulL  526w 

*  Hie  King  v.  Wright,  and  Hie  Kingo.  De  Tgnge.     Vide  Trial,  1810. 
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ment  on  the  verdict  was  finally  arrested,  in  conformity  with 
the  opinion  of  the  twelve  Judges.     But  it  does  not  appear 
with  certainty  on  which  of  the  several  grounds  pleaded  their 
opinion  was  founded.     But  the  plea  now  stated  probably 
formed  one  ground  of  the  judgment ;  since,  by  an  act  which 
passed  immediately  afterwards,  ^  the  taking  or  giving  of 
bank-notes  for  coin,  at  a  higher  rate  than  the  legal  value 
of  the  coin,  was  declared  to  be  a  crime,  as  much  as  the  re- 
ceiving or  pa}ring  of  money  had  been  before.  The  same  sta- 
tute likewise  enacted,  that  no  person  should  be  entitled  to 
levy  a  debt  by  distress  or  poinding,  if  the  debtor  had  ten- 
dered payment  in  Bank  of  England  notes.    But  these  notes 
were  never  declared  by  law  to  be  a  legal  tender,  which  the 
creditor  musi  receive  as  momey^  (though  he  was  prevented  from 
enforcing  payment  otherwise  if  they  were  tendered;)  and 
since  the  37  Geo.  III.,  and  all  the  other  acts  following  upon 
it  have  been  repealed,  such  notes  are  now  to  be  considered 
as  money,  only  when  a  person  chuses  so  to  receive  them.  O- 
ther  notes  of  the  same  kind,  issued  by  private  banks,  (though 
these  banks  are  not  possessed  of  the  same  privileges,  will 
also  be  considered  as  money,  when  given  in  payment,  unless 
the  creditor  declines  to  receive  them  as  such;  ^  The  descrip- 
tion which  Lord  Mansfield  has  given  of  bank-notes  ^  ap- 

>  51  G«o.  III.  c.  127. 

*  Biduund  v.  Bankes,  13  EasL  20.  This  principle  was  recognised,  first  by 
Chsmbre,  X*  and  afterwards  by  the  whole  Court  of  King's  Bench,  in  an  action 
brought  by  a  person  who  had  gained  a  wager  of  ten  guineas,  against  the  stake- 
'ulder,  for  the  money,  which  the  stakeholder  had  paid  away  to  the  other  party. 
The  deftnce  waa,  that  the  stakeholder  had  received  only  notes  of  the  Hull  bank, 
vindi  were  not  money.  But  it  was  held,  that  since  he  had  received  them  as 
nuney,  they  were  to  be  so  considered  as  to  him ;  and  the  verdict  against  him 
WM  ooniimed  by  the  Court. 

*  In  IfUler  o.  Race,  1  Burr..  457.  As  to  the  rule  that  bank-notes  are  to  be 
eoBadcied  in  fotnmmi  language  as  cash,  viok  Wright  r.  Read,  3  T.  R.  554^  and 
Cousins  V.  Tbomaooy  6  T.  R.  335^  in  both  which  cases  bank-notes  were  held 
cqttttilcDt  to  cash  under  the  annuity  act,  17  Geo.  III.  c.  26 ;  as  also  Knight  v. 


9S0  BANKBRS'  NOTEd  AND 

V 

plie%  on  this  point,  to  the  notes  of  all  private  banks.  But  a 
persiHi  who  has  found  such  notes  will  not  be  liable  for  their 
valu^  unless  he  has  actually  got  money  for  them ;  ^  although 
this  fiyct  will  probably  be  presumed,  unless  he  produces  them, 
aa  was  found  in  an  action  for  the  value  of  certain  masqae- 
nde  tickets,  where  .the  defendant  failed  to  produce  the  tic- 
kets, or  to  account  for  them.  > 

By  the  5  Geo.  UI.  c  49,  $  1,  2,  3^  which  is  peculiar  to 
Scotland,  such  notes  cannot  be  issued  for  the  purpose  of 
being  ci^:culated  as  spede,  unless  when  they  are  made  pay- 
able to  the  bearer  on  demand,  excepting^  however,  post 
bills  payable  seven  days  after  sight,  which  are  allowed 
to  be  issued  as  they  were  then  issued  by  the  Bank  of  Ei^ 
land.  The  same  act,  $  7,  prohibits  the  issuing  of  bank- 
ers' notes  for  any  sum  less  than  twenty  shillings.  This  re- 
gulation has  been  since  repeatedly  repealed  and  renewed. 
K&  present  it  is  in  force. ' 

If  a  creditor  receiving  bank-notes,  or  bankers'  notes  in 
payment,  wishes  his  debtor  to  be  still  responsible  for  their 
amount,  in  case  he  should  not  obtain  cash  for  them,  the 
best  mode,  at  once  oi  making  him  liable  and  of  ascertain- 
ing the  notes  to  which  his  liability  refers,  is  to  require  that 
he  should  indorse  than.  By  indorsation,  he  will  become 
liable,  not  only  to  his  indorsee,  but  to  any  other  person  to 
whom  the  note  may  be  transferred,  if  it  should  be  presented 
for  payment  without  undue  delay,  and  should,  notwithstand- 
ing, be  unpaid.  The  degree  of  diligence  in  negotiating  such 
notes,  necessary  to  preserve  this  daim  of  recourse,  shall  be 
afterwards  considered.  With  a  view  to  ascertain  whether 
the  note  has  been  presented  for  payment  in  due  time  after 


BidiUe,'9£ait.  46^  where  it  was  decided  tiuiit  btok-niMef,  Mbeing  e^Tsicnt  to 
ceihy  could  not  be  taken  in  execution. 

I  Noyes  v.  Price,  Chittj^  33%  note  a. 

t  Ttongrhamp  v.  Kenny,  1  DougL  13S. 

*  iinle,  p.  41-8. 
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it  was  paid  away,  it  will  be  necessary  that  the  indorsement 
should  be  dated.  But  even  without  indorsement,  the  per- 
son paying  away  the  notes  will  be  liable  for  their  amount, 
when  duly  negotiated,  if  the  fact  of  their  not  being  taken 
as  cash  be  ascertained  by  other  written  evidence ;  for  in- 
stance, by  their  being  specified  in  the  receipt  granted  for 
the  debt,  or  in  a  writing  under  die  debtor's  own  hand. 

The  kind  of  title  Which  Is  sufficient  to  defend  the  holder 
of  such  notes  as  these  against  the  claim  of  a  person  from 
whom  they  have  been  lost  or  stolen,  shall  be  afterwards 
discussed  in  considering  the  transfer  of  bills  and  notes. 
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WHO  MAY  BE  PARTIES  TO  BILLS  OB  NOTESf  AKB  IV  WHAT 
MAKNER  THET  MAY  BECOME  BOUND  ? 

i>OME  of  the  circumstances  to  be  now  noticed,  as  fixing  the 
denomination  of  persons  who  may  be  parties  to  bills  or 
notes,  and  the  mode  in  which  they  may  become  bomid,  are 
applicable  also  to  other  obligations.  But  they  shall  be  con- 
sidered at  present  with  special  reference  to  these  docu- 
ments, though  it  will  be  necessary,  at  the  same  time,  to  ex- 
plain the  general  principles  by  which  they  are  regulated. 
The  questions  with  reference  to  which  they  must  now  be 
discussed,  are, 

I.  Who  may  be  parties  to  bills  or  notes  ?  and, 

II.  In  what  manner,  or  under  what  characters  they  may 
become  bound  ? 

I. — 1.  Consent  being  essential  to  bills  and  notes  as  well 
as  to  every  other  kind  of  obligation,  it  follows,  that  no  per- 
son can  be  a  party  to  either,  if  his  signature  is  extorted, 
since  consent  must  be  voluntary.  It  has,  therefore,  been 
decided,  {as  already  mentioned,)  ^  that  such  a  party  is  not 
bound  even  in  a  question  with  an  onerous  indorsee.  On 
the  same  principle,  persons  destitute  of  reason,  and  likewise 
pupils,  cannot  be  bound,  even  to  an  onerous  indorsee ;  be- 
cause the  law  holds  that  they  are  incapable  of  giving  their 
consent 

>  Ante,  123. 
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S.  The  law  has  farther  established  certain  rules  for  the 
beaefit  of  persons,  who^  though  not  altogether  incapable  of 
consent}  are  yet  deemed  unable  to  protect  their  own  inte- 
rests. 

Minors. — Minors,  (viz.  nudes  from  fourteen,  and  females 
from  twelve  to  twenty-one  years,)  being  presumed  capable  of 
consent,  their  obligations  are  not  in  general  null  ipsojure.  This 
nullity  applies  only  to  deeds  granted  by  a  minor  having  cura- 
tors, or  while  living  in  family  with  his  father,  who  is  his  ad* 
nuuistrator  in  law,  without  their  consent ;  ^  and  such  deeds 
may  be  voided  at  any  time,  even  after  majority,  without  a 
process  of  reduction.  At  the  same  time,  as  the  nullity  here 
mentioned  does  not  result  necessarily  from  the  deed,  but  is 
merely  a  rule  of  law  established  for  the  minor's  protection, 
it  follows,  that  if  neither  he,  nor  any  person  for  him,  chal- 
lenges the  deed  on  this  ground,  no  third  person  can  do  so. 
On  the  other  hand,  deeds  granted  by  a  minor  who  has  no 

>  Enldne,  1»  7,  34^    In  Bell  v.  Sutherland,  Jan.  1728,  Man.  8985,  where  a 
minor  living  inJaauHa  with  his  father,  had,  without  his  consent,  attested  a  cau- 
tiooer  in  a  suspension,  the  obligation  was  found  null.     In  Campbell  o.  Lord 
I^mtt,  15th  Jan.  1731,  Morr.  9035,  a  bond  granted  by  a  minor,  without  his 
£ttber*s  rrmm^n/t  tg  fais  administrator,  was  found  null,  though  he  was  then  majo^ 
^tmUad  proxumu,  and  had  a  commission  in  the  army.     In  the  case  of  Waddel  * 
t.  Gibton,  dted  below,  224^  note  I,  two  of  the  Judges  appear  to  have  held,  that 
a  minor's  obligation  was  null  without  his  father's  consent,  though  the  minor 
<iid  not  live  in  family  with  his  father.     But  he  was  at  that  time  only  an  ap. 
pKQtice.   The  case  was  decided  on  a  different  ground.    But  in  the  case  of  Dun- 
^  e.  Allan,  cited  below,  225,  note  2,  where  a  bill  was  granted  for  behoof  of 
a  third  person  by  a  minor  without  his  father's  consent,  he  living  apart  from  his 
fittfacT,  and  being  engaged  in  business  for  himself  as  a  writer,  it  does  not  appear 
to  have  been  pleaded  that  the  obligation  was  ^tso  jure  null,  although  it  was 
"B^oeed  on  the  ground  of  minority  and  lesion.     The  true  principle  seems  to  be, 
that  in  order  to  make  a  deed  null  without  the  father's  consent,  the  son  must 
cither  be  livixig  in  family  with  his  father,  or  be  in  such  a  situation  as  indicates 
tbat  he  is  still  under  bia  controL     In  Thomson  v.  Pagan,  3d  July  1781,  Morr. 
^^  a  deed  was  found  null  which  had  been  granted  by  a  minor  without  con- 
sent of  hb  curators 
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i^aftors,  or  wiiih  eofns^  of  bis  culratof  s,  are  vtkiA  til  Aey 
«^6  f<H*inaIIy  deduced ;  and  a  rediM^tioti  c^not  be  bixyoglit 
mer  the  lapse  of  fbur  years  firom  ilie  grantees  majority, 
and  without  lesion.  Minority  and  lesion,  therefore,  ffine 
not,  per  ^  grounds  for  suspentling  a  charge  on  a  bill,  but 
sueh  a  document  can  be  only  the  sobjedt  of  reduction^  ^  In 
ti[^  process,  lesion  wiH  be  presumed  with  regard  to  any 
obligation  grafted  by  the  nfunt^,  since  it  Cannot  be  hdd  that 
he  has  got  Tdlne  for  it,  unless  i^at  fact  is  proved ;  aiid,«Ten 
though  he  has  granted  the  obligation  fbr  borlx)W€^  khottcy, 
feniioli  will  stiH.  be  preisuined,  unless  the  lendclt'  proves 
that  the  money  was  turned  to  his  account  *  This  T%ht  of 
reduction  will,  in  general,  be  barred  by  any  act  cf  fcoiAolo- 
gation  from  the  party  after  his  majority,  aithbik^  in  otoe 
case,  3  where  a  young  man  had  signed  certain  bills  with  his 
father  when  he  was  nineteen  years  old,  lind  afterwards,  four- 
teen days  After  majority,  subscribed,  dso  along  with  Us  fa- 
ther, a  doquetied  account,  of  which  the  bills  formed  articles, 
certifying  its  justness  and  accuraxr^,  the  Court  held,  that 
such  a  slight  act  of  homologation,  following  so  soon  after 
majcHrity,  and  arisii^  from  a  feeliAg  of  duty  to  a  &ther, 
could  not  bar  reduction,  and  therefore  they  sustained  the 
reduction. 

The  effect  of  a  minor^s  right  of  restitution  against  obliga- 

1  Waddel  v.  GibsoDy  IStfa  Jan.  1812,  F.  C.  Such  was  Ibe  dectjoii!ii  tfab 
case,  where  a  minor  suspended  a  charge  on  a  bill,  which  he  had  subscribed  coo- 
junctljr  and  severally  with  his  fiither,  when  he  was  a  boy  of  seventeen^  aftd  s{>- 
prentice  to  a  writer.  It  was  pleaded,  and  two  of  the  Judges  hdld,  that  tbebSl 
was  nuUy  since  the  father,  being  his  administrator,  ought  to  have  consentiedi  bnt 
could  not  do  so  in  this  case,  indtbout  being  aucfor  m  rem  $uam,  as  tfafi  \fXL  was  al- 
leged, (thou^  this  was  denied,)  to  have  been  granted  fbr  te  fkllier^a  benefit. 
But  the  majority  of  the  Court  appear  to  have  held  that  diis  ptea  was  not  i^ade  t»iA ; 
and  hence  they  decided,  that  minority  and  lesion  alone  could  afford  ground  mere- 
ly for  reduction,  not  for  suspension. 

'  Macdonald  v.  ,  16th  July  1789,  Monr.  9038. 

•  Melril  V.  Amot,  5th  July  1782,  Morr.  899a 


ions  with  ref^d  to  the  parties  co 
lot  be  discussed  here  at  length,  i 
iver,  that  it  has  been  too  broadly 
;ard  to  the  case  of  obligations  hj  i 
without  their  consent,  that  third 
their  obligation  is  benefidal  to  t 
ihould  be  free.  This  would  be  U 
to  reap  all  the  benefit  of  an  obligal 
jfits  burdens.  On  the  contrary, 
lown  in  another  place,  ^  it  seems 
ire  entire,  the  restitution  should  be 
Hie  only  modification  of  this  doc 
lor  is,  that  he  will  be  entitled  t 
hough  it  should  not  be  possible 
he  other  party,  this  being  one  oft 
ract  with  a  minor.  But  the  othei 
estored,  so  &r  aa  restitution  is  p 
naxim,  Nemo  loa^pktari  dd>et  dam 
hat  the  lesion  could  be  redressed 
rhole  contract,  it  does  not  appeat 
he  power  of  modifying  the  conti 
:ounted  reasonable,  instead  of  red 
his  would  be  to  make  a  new  con 
vhich  the  parties  contemplated.  ' 
ire  thrown  out  rather  as  hints  for 
he  precise  limits  of  the  doctrine  ii 

There  are  some  important  exce 
estitution.  For  instance,  bills  o 
>bhgatioDs,  granted  by  a  minor,  wli 
lis  curators  (if  he  has  any)  or  not, 

1.  When  the  minor  is  engaged  i 
iumed  that  he  has  granted  then 

■  EnkirM,  1,  7,  3&  ■  lUd 

'  Fnb  Cmh  in  Hoir.  DOtS-a. 
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trade.  ^  But  such  a  presumptiom  will  not  hxM  wheve  the 
bttl  is  known  to  the  creditor  to  be  granted  ibr  a  purpose 
not  at  all  connected  with  the  minor's  trade ;  as  where  a  mi- 
nor»  who  is  in  business  as  a  writer,  accepts  a  bill  as  security 
&r  th^  price  of  goods  sold  to  a  third  party.  ^  On  the  other 
hand,  a  bill,  though  granted  under  these  circumstances, 
will  probably  be  sustained  in  the  hands  of  an  onerous  in- 
dorsee. ^ 

■  Tliis  was  the  ground  for  sustaining  a  miner's  acceptance  as  a  proof  of  fund* 
ip  his  handfly  in  a  case,  Cowan  ti.  Douglas,  dted  by  Foibes,  23.  It  was  site 
the  ground  of  decision  in  Craig  v.  Grant,  /kh  July  1732,  Bforr.  9085,  where  it 
was  found  relevant  to  sustain  a  bill  granted  by  a  minor  witbool  his  father's  ooo- 
seh^  tfaat-fae  had  been  bred  a  wiig^t,  and  was  in  business  at  ihe  time  of  acG«pt- 
ing  it;  it  being  held  that  the  money  must  be  presumed  to  be  <*  advanced  ta  atk 
**  sifc  vd  marcatiartB  exercitio,"  A  iimilar  decision  was  given  in  Grieve  «.  Tsit, 
14(th  July  1732,  Morr.  9056,  where  a  minor,  who  waa  a  merchant,  was  found 
UaUe  in  a  biU  granted  by  him  ibr  the  price  of  goods  which  he  had  bought,  tfaoogh 

the  'goods  were  bought  for  a  thhrd  party,  for  whom  he  was  tnily  oaudoncr,  du> 
fact  not  being  known  to  the  seller.  Hie  same  principle  was  recognised  in  the 
more  recent  case  of  Heddel  p,  Duncan,  5th  June  1810,  F.  C,  where  the 
Court,  though  by  a  narrow  majority,  found,  that  a  young  man  of  serentcen 
yeatv  of  age^  appointed  substhnte  to  the  ifaerifr^lerk  of  a  county,  wasliable  to 
his  pfindpal  for  the  money  arising  from  a  sale  carried  on  under  antbori^  of  tiie 
sherifilcourt,  which  money  he  had  allowed  to  get  into  the  hands  of  the  dieriff- 
substitute.  In  Campbell  and  Curators  v.  Turner,  d44h  Jan.  1888, 1  Sfaaw,  266, 
sind  Session  Papers,  certain  bills  obtained  from  a  minor,  who  was  unquesdoosbly 
fhdle,  without  tfie  consent  of  his  curators,  were  sustained  in  the  hands  of  sn  ooe- 
raus  indorsee^  chiefly  on.  ^  ground  of  his  having  been  engaged  in  trade,  wiA 
the  exception  of£.SOofoDe  of  the  bills,  Ibr  which  it  waa  held  tfiaft^indonee 
had  not  given  value.     In  the  case  of  Macdonald  9.  >  already  cited, 

(p.  2d4^  noteSi)  it  seems  to  be  impliedthattheproof  of  lesion  arising  to  the  nunor 
would  be  snflldent  to  set  aside  his  obligation,  even  when  he  cairies  on  a  tnde 
or  pcoAadoKL  But  dua  ofnnion,  which  b  briefly  and  inddmially  eipiesiiiH, 
may  probably  relate  to  obHglirions  not  gnnted  in  the  ordinary  oonne  of  hi* 
trade.  OMigatinns  which  are  so  granted  do  not  iHppear  to  be  chaUengaahlt  on 
the  mere  ground  of  leaon. 

*  A  bill  was  reduced  on  this  ground,  iriule  in  the  hands  of  the  seU«  of  the 
goods,  in  the  case  of  Dundas  r.  Allan,  17th  Jan.  1711,  Morr.  903i. 

^  This  qppean  to  have  been  the  ground  on  which  the  biUs  were  aastvaed  in 
the  case  of  OmpbeU  and  Cunton  v.  Turnery  nprti,  note  ]. 
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In  England,  bills  granted  by  an  infant  b'c  voidable,  eren 
thon^  be  is  engaged  is  trade. ' 

3.  As  a  minor,  wb^ether  be  bas  curatori  or  not,  may  ef- 
fectually bind  himself  for  necessary  fnmisliings,  *  it  teems  to 
isllow  tfa^  a  bill  or  note  granted  by  bim  for  tlie  price  of 
such  iiimisfainga  will  be  binding.  Tbis  was  partly  the 
ground  of  decision  in  a  case,  '  where  the  Court  sustained 
an  acceptance  granted  by  a  young  man  of  rank,  aged  fifteen, 
who  held  a  conunissitm  in  the  army,  for  iiimisbiiigs  made 
to  him  by  a  toyman.  For,  although  it  was  admitted  that  a 
father  could  not  have  been  bound  for  sucb  fumisdiings  un- 
der the  natural  obligation  to  aliment  his  children,  yet,  as 
most  of  the  articles  famished  were  such  as  yoong  men  of 
rank  usually  have,  the  Court  held,  that  the  circumstance  of 
the  minor  bearing  a  commission  rendered  bis  obligation  for 
them  valid  against  hintt  and  efiectual  for  the  purpose  of  at>- 
taching  hia  own  estate.  Tlie  same  principles  were  adopted, 
though  with  a  different  result,  in  a  case,^  where  a  haber- 
dasher brought  an  action  against  a  minor  and  his  father,  for 
die  amount  of  a  bill  drawn  by  him  on  the  minor's  father,  (but 
dishonoured  by  the  father,]  pertly  for  mtmeylent,  and  part- 
ly for  goods  furnished  to  the  minor.  As  the  minor  was  ap- 
prenticed to  a  surgeon,  who  bad  orders  to  make  him  all  ne- 
cessary advances,  the  Court  dismissed  the  actiiHi  so  far  as 
regarded  the  money  lent,  and  certain  fomishings  wbieh  were 
accounted  superfluous,  but  sustained  it  to  the  extent  of  ne- 
cessary furnishings.  In  an  analc^us  case  in  England,  ^  the 
term  necessaries  was  held  to  include  what  was  usual  and  suit- 
able in  the  minor's  rank,  and  it  was  accordingly  determined 
that  a  minor,  who  was  a  captain  in  the  army,  was  liable  for 

■  BajIcT,  38i  WiUunuon  n.  WatM,  1  Cmapb.  $St. 

•  Inglii  D.  Shvp'i  Eiccuiore,  5th  Feb.  1631,  Morr.  8H1. 

■  JohiiHon  B.  Maitlud,  SOih  Nor.  1788,  Morr.  9036. 

•  ScofGcr  u.  Read,  96(h  Jut;  1763,  Morr.  893(i. 

•  Iluicli  t,.  SUniT,  ST.  K.  578. 
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the  price  of  a  livery  to  his  senranty  as  it  was  neoessary  that 
a  person  in  his  station  should  have  a  servant,  altfaoi^  he 
was  found  not  liable  for  the  price  of  cockades  furaidied  to 
some  of  the  soldiers  in  his  OMnpany. 

It  seems  to  have  been  held  in  England,  that  a  minor  can*- 
not  be  bound  by  a  bond  stipulating  interest,  even  though  it 
is  alleged  to  be  granted  for  necessaries ;  ^  and  it  has  tiao 
been  doubted,  whether  a  negoHabkhWi  or  note  granted  by  a 
minor  for  necessaries  will  bind  him  even  with  reference  to 
the  original  party ;  the  objection  to  this  being,  that  such  a 
•document  might  get  into  the  hands  of  an  onerous  indorsee, 
■who  would  not  be  bound  to  discuss  the  original  considerar 
tion.  >    On  the  other  hand,  it  is  said  that  a  promissoiy-note 
for  necessaries  would  be  valid,  if  made  payable  only  to  the 
person  who  supplied  them.  ^    But  such  a  distinction  would 
not  be  admitted  in  Scotland.     The  general  rule  of  our  law 
is,  that  any  obligation  granted  by  a  minor  is  reducible,  ei- 
ther as  being  granted  without  consult  of  his  curators,  or 
on  the  ground  of  lesion ;  and,  as  this  rule  arises  from  the 
supposed  incapacity  of  the  obligant,  it  invalidates  the  obli- 
gation, whether  in  the  hands  of  the  original  creditor,  or  of 
an  indorsee.    The  plea,  that  the  obligation  was  granted  for 
necessaries,  forms  only  an  exception  to  this  rule ;  and,  there- 
fore, it  must  be  stated  by  an  indorsee  as  well  as  by  the  ori- 
ginal creditor,  otherwise  the  obligation,  even  while  in  his 
hands,  will  be  challengeable.     Farther,  if  such  a  defence 
does  exist,  it  seems  to  be  equally  effectual,  whether  the  obli- 
gation has  been  granted  with  or  without  a  clause  of  inte- 
rest. 

3.  If  a  minor  induces  any  party  to  take  his  obligation,  by 
representing  himself  as  major,  his  fraud  will  exclude  him 

>  Fisher  v.  Mowbray,  8  East.  330. 

'  WiUiamson  v.  Watts,  1  Campb.  552;  vide  note,  553;  referring  to  IVve- 
man  v.  Hunt,  1  T.  R.  40;  and  Bartlett  v,  Emery,  ibid,  42,  note  a. 
*  1  Campb.  55%  note. 
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« 

irom  tlie  privilege  of  setting  aside  the  obligation ;  but  the 
result  irill  be  different  if  the  creditor  knew  of  his  minority,^ 
and  caused  a  statement  that  he  was  major  to  be  inserted  in 
the  deed  merely  to  render  it  valid.  ^ 

It  does  not  appear  to  make  any  difference  in  the  applica- 
tion of  the  foregoing  doctrines  to  the  case  of  a  minor  fe- 
male^ whether  she  is  married  or  mmiarried.  The  effect  of 
marriage  on  obligations  contracted  by  the  wife  daring  its 
subsistence,  which  is  the  same  whether  she  be  minor  or 
major,  shall  be  afterwards  considered. 

A  bill,  though  drawn  on  a  party  while  he  is  minor,  will 
be  a  good  obligation  against  him,  if  it  is  not  accepted  till 
majority.  ^  But  it  will  be  necessary,  in  that  case,  that  the 
acceptance  should  be  dated,  otherwise  it  will  be  presumed 
to  be  of  the  date  when  the  bill  was  drawn.  A  promise  made 
after  majority  to  pay  a  bill  or  note-  subscribed  during  mi- 
nority, will  exclude  the  power  of  challenge.  ^  But  such  a 
promise,  according  to  the  law  of  Scotland,  must  be  in  wri- 
tings although  it  would  not  probably  require  a  separate 
stamp,  as  it  does  not  form  a  distinct  obligation,  but  refers 
to  a  previous  obligation.  A  promise  to  pay  part,  or  even  a 
partial  payment,  will  not  validate  the  whole  bill  or  note, 
though  that  would  validate  an  informal  contract  on  the 
ground  of  homologation ;  for  the  only  thing  necessary,  in 
the  case  of  an  informal  contract,  is  to  prove  the  contract, 
▼hereas,  here,  though  it  were  proved,  it  is  voidable  entirely, 
on  the  ground  of  minority  and  lesion,  and  the  power  of  re- 
scinding it  cannot.be  considered  as  renounced  without  a  new 
and  express  promise.  ^ 

*  Enkine.  I,  7,  36;  Kennedy,  23d  Feb.  1665. 

'  TUb  was  ruled  by  G3>b(s  C.  J.,  in  Stevenson  v.  Jackson,  4*  Camp.  164b 
'  Pir  Lofd  EUenborougfa,  in  Taylor  v.  Croker,  4  £sp.  187. 

*  Vide  Tlimp  v.  I^elder,  8  Esp.  628>  the  principles  of  which,  though  it  is  an 
English  dedaoDy  appear  to  be  applicable  to  the  law  of  Scotland. 
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• 

The  acoeptor  of  a  biU  drawn  by  a  minDr  cannot  plead  tba 
drawer's  incapacity  as  a  ground  of  defence  against  an  onerous 
indorsee,  although  his  author^  to  whom  the  minor  indorsed  it 
to  be  discounted,  should  have  misapi^ied  the  money,  mino* 
rity  being  a  plea  exclusive  to  the  minor  himself.  ^  But  in  a 
case,^  where  an  action  was  brought  by  the  payee  of  a  bill  said 
to  be  drawn  by  a  minor  against  the  acceptor,  aproof  of  the 
minority  was  allowed  to  the  defendant,  though  it  failed.^  As 
there  was  a  privity  in  this  case  between  the  drawer  and  the 
plaintiff,  the  minority  of  the  former  was  probably  a  good 
defence,  even  to  the  acceptor;  siace^  if  he  had  paid  the 
bill,  the  drawer  might,  on  account  of  his  minority,  have  re* 
fused  him  credit  for  the  payment  But  this  would  have  been 
no  defence  against  an  indorsee.  Nor  can  the  drawer  or  in- 
dorser  of  a  bill  accepted,  or  the  indorser  of  a  note  granted 
by  a  minor,  found  any  plea  on  his  minority,  since  such 
drawer  or  indorser  would  be  still  liable  by  virtue  of  his 
draft  or  indorsation,  although  there  had  been  no  accept 
tance*' 

A  minor  may  be  the  payee  or  indorsee  of  a  bill  or  note  thst 
is  for  his  benefit.  But  if  a  debtor  pays  the  amount  to  a  na* 
nor  having  curators  without  a  dischaiige  from  them,  he  wiU 
be  liable  iti  second  payment,  unless  in  so  far  as  he  can  shew 
that  tlie  money  has  been  employed  for  the  minces  advan- 
tage. ^    In  one  case^  where  a  father  was  in  embarrassed  cir* 


>  In  Tvjlofr  v.  Croker,  4  E^i.  187,  Loid  SOcnbORmgh  held,  Hm^k,  Mmm^ 
the  plea  might  have  been  good  to  the  minor,  if  the  action  had  been  bnmgbt 
against  him,  it  could  not  void  the  right  of  an  indonee  'who  brought  the  actioo, 
thou|^  he  derived  his  title  through  the  minor. 

'  Jeune  v.  VITard,  2  Stark.  390. 

•  In  Haly  o.  Lane,  8  Atk.  182,  thb  doctrine  is  laid  down  m  apfUM^, 
wkdfaer  the  bill  or  note  has  been  accepted  or  granted  by  an  intet  or  by  a  mar- 
ried wonuuL,    With  regard  U>  the  latter  caae»  vub  p.  9il-& 

Enkine^  I,  7,  37,  aa  Co  the  inefficacy  of  payomla  aiade  la 
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'  IL  A  wife  cannot  in  general  bind  herself  by  sabficriUag 
a  bill  or  note,  or  by  contracting  any  personal  obligation  do* 
ring  the  subsistence  of  the  marriage^  even  with  ccmcurreDoe 
of  her  husband.^  On  this  ground  it  was  held,  in  one  cas^  ^ 
that  a  bill  drawn  by  a  husband  upon  and  accepted  by  his 
wife  was  null  as  to  her;  and  that  haTing  been  aeoepted} 
(though 'Ihe  acceptance  was  void,)  it  could  not  be  ^he  few^ 
dation  of  suttmiary  diligence  against  him  hs  drawer,  under 
the  acts  1681  and  1696,  but  must  be  recovered  from  him 
by  an  ordinitry  acition. 

If  the  wife  has  a  separate  property,  exclusive  ^  her  bos- 
band^fr  jn$  marUiy  she  may  grant  a  security  over  it ;  but  a 
personal  obligation  by  her,  though  included  in  the  same 
deed  with  the  security,  for  instance,  such  an  obligation  in  an 
heritable  bond,  will  be  ineflSBctnal.  ^  There  is  some  reascn 
to  think,  from  the  opinion  expressed  in  one  case,  and  the 
dednon  given  in  another,  ^  that  the  creditor  m^ht  have  a 
claim  against  her  estate  upon  such  an  obl^ation,  in  so  fiyr  as 
he  could  shew  that  the  money  advanced  on  the  faidi  of  it 
was  expended  for  her  benefit.  But  there  can  be  no  <yii- 
gence  against  her  person  during  the  subsistaice  of  the  mar* 
riage  on  such  a  claim,  ^  or  even  on  claims  contracted  byber 
previously  to  the  marriage,  although  there  may  upon  obli- 
gations adfadmn  prtutandunL  ^  Personal  diligence  is  like- 
wise competent  against  her,  after  the  dissdiution  of  the  mar- 


.>  Ftdb  CMCt  repartod  in  Morr.  6957-.8a 

*  A.  V,  B*  17tfa  Jan.  173^  Elchies,  o.  BiU,  No.  12. 

'  Both  these  points  were  decided  in  Menzies  9.  Gillespie's  OediCor%  Sth  Bee. 
1761»  Man*.  5974^  and  Watson  v.  Robertson,  10th  Dec  1772,  ibid.  5076. 

«  Harrey  and  Fawd  v.  Chiasel*!  IVuslees,  Skt  Fcbu  1791,  Monr.  fiOW.  V» 
was  an  action  on  a  cautionary  obligation  granted  by  a  wife  with  her  fanibaiid't 
consent  for  behoof  of  her  son,  but  which  the  Court  fiwnd  to  be  nulL  Vidt 
also  Nauve  o.  Mercer,  17th  Nor.  1785^  Moor,  5860,  when  the  panc^pk  men- 
tioned in  the  text  was  distinctly  acted  upon. 

«  Goidon  V.  Pain,  5th  Dec  1730,  Moor.  6079^ 

'  AdfiBon  V.  Buchanan,  87th  July  1775^  Monr.  0061. 
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riagey  cm  obligations  granted  during  its  currency,  in  so 
far  as  these  obligations  were  granted  for  debts  due  by  her 
at  any  rate,  ^  or  in  so  far  as  the  money  advanced  on  the 
faith  of  them  has  been  expended  for  her  benefit  ^  It  is  on- 
ly to  this  extent  that  such  oblligations  can  be  enforced. 

There  are  some  exceptions,  however,  to  the  doctrine  of  a 
wife's  incapaci^  to  contract  personal  obligations* 

L  As  sbe  is  prmposUa  mgoHis  domesHcU^  she  is  entitled,  in 
that  character,  to  bind  her  husband,  not  herself, '  for  fur- 
nishings, so  far  as  they  are  necessary  either  for  herself  or 
the  fiunily,  though  her  husband  should  have  given  her  mo- 
ney to  purchase  thepi*  ^  But  there  does  not  seem  to  be  a 
daim  against  the  husband  for  money  borrowed  by  the  wife 
b  thii  oharacter,  unless  the  lender  can  ^hew  that  it  was 
needed  at  the  time,  and  was  expended  on  necessary  furnish- 
ings, Fartheor^  though  she  can  bind  her  husband  for  fur- 
nishingp^  she  cannot  make  him  liable  for  interest  not  other- 
wise due,  by  granting  a  bill  or  any  other  obligation  bearing 
interest.  ^  Such  a  document,  in  so  far  as  it  regards  herself 
is  null  The  wife's  praposUura  lasts  while  she  remains  in 
£unily  with  her  husband,  unless  he  recalls  it  by  inhibiting 
her.  The  husband  may  likewise,  either  expressly,  or  by  acts 
inferring  his.  acquiescence,  constitute  his  wife  manager  of  a 
particular  branch  of  business ;  and,  in  that  case,  all  the  con- 

*  « 

'  BimnMev.  Watson,  Idth  Jan.  161Q,  Morr.  5982;  Home  v.  Counteas  of 
Monj,  ISth  Jtme  1667,  id.  5G83. 

'  libbb  V,  Countess  of  Orkney,  12th  Dec.  1609,  Morr.  5982 ;  Neilson  v. 
Aithor,  23d  Feb.  1672,  id.  5984. 

*  Hiis  was  decided,  eren  when  the  wife  had  written  letters  promising  expresa- 
I7  Co  pay  the  ddit,  in  the  case  of  Mltchelson  «.  Lady  Cranstoan,  12tfa  Bee. 
1780,  Morr.  5686. 

'  Enkine,  1,  6,  26. 

*  In  Foneat  o.  The  Earl  of  Sutherland*  24th  Nov.  1749,  Morr.  478,  a  wife 
baving  aooqited  a  bill  for  furnishings  made  lo  her,  upon  which  action  was  raised 
against  her  husband,  concluding  likewise  for  interest  from  the  date  of  the  bill, 
the  Goiift  found  him  liable  for  the  furnishings,  but  not  for  the  interest  stipulated. 
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tracto  which  Ae  entera  into  in  the  course  of  that  business 
wUl  fa|6  InndiBg^  not  cm  her^  but  on  hinu  ^ 

S.  When  a  wife  has  been  separated  from  her  bnsbaiid  hj 
a  jtididal,  f»  even  by  a  voluntary  separaition,  reodving  a 
fixed  -idlowanee  from  him^  her  husband  is  no  IcMOger  bound 
Ibr  the  debts  contracted  by  her,  seeing  her  pne/Mriiura  fisJls 
by  her  oeash^  to  lire  in  iiunily  with  him,  while  the  ailov^ 
anc6  made  to  her  comes  in  place  df  his  obligation  to  ai&rd 
her  aliment   On  the  other  hand^  as  she  has  How  a  separate 
st6ck,  her  own  obligations  are  binding  to  the  eSSbct  ef  at* 
taching  that  stock,  <  or,  in  the  case  of  «  fudtekl  sq>at«tiW| 
which  has  taken  away  her  husband's  right  to  her  secietf> 
and  consequently  his  interest  to  prevent  her  imptisonmen^ 
they  may  perhaps  be  made  the  ground  of  diligenbe  against 
her  person.    Even  in  th^  case  of  voluntary  sepa^atlMi^  sacik 
obligations,  being  originally  valid,  may  probaUy  be  riiade 
the  ground  of  personal  diligence  against  her  -after  Ihife  tiiar- 
riage  is  dissolved,  when  the  husband  has  no  longer  mf 
claim  to  her  society.    The  English  courts  hav^  addpted 
h  diflferent  doctrine  frcmi  that  now  stated,  with  regard 
to  voluntary  contracts  dT  sepi^ation, '  hol£ng,   that  as 
husband  and  wife  are  in  law  One  person,  no  such  catir 
tract  of  separation  can  exist  between  th^n,  or  change  the 
relation  established  between  th^n  by  law,  so  as  to  raider 
the  wife  capable  of  personal  obliqo^ations.     Our  law,  on  the 
other  hand^  has  held,  that  though  such  contracts  may  be 
revoked  by  either  of  the  parties  agreeing  to  live  with  the 
other,  they  must,  till  then,  receive  full  effect.  *     Indeedi 
even  the  English  courts  of  equi^  have  determinedy  that 
when  a  wife  is  separated  finom  her  husband^  by  a  contiad; 

Enk.  1,6,28. 

*  nnd.     me  Robiiis  v.  Lady  SonAedc,  M  July  1688^  Morr.  50155. 

*  Mttduill  V.  Ration,  8  T.  R.  545 ;  decided  after  aa  aigcimeiit  Mbre  aH  tbe 
Judges,  per  Kenyon,  C.  J.,  who  delhrerad  the  jodgment 

«  I  Bell,  556. 
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vfaich  vests  a  distihct  property  in  trustees  for  her  .lute,  a 
promissory-note  ^  or  bill  ^  accepted  by  her,  will  be  e&c-^ 
toai  against  that  property. 

3.  When  the  husband  has  left  Scotland,  the  wife  may 
bind  herself  for  furnishings  made  for  her  or  her  &iml/» 
use,  ^  or  for  goods  furnished  to  her  in  the  course  of  any 
trade  which  she  may  have  undertaken,  ^  and  likewise  foD 
any  bill  granted  by  her  in  the  course  of  trade.  ^  It  would 
i^ear,  indeed,  that  if  she  engages  in  trade,  she  will  be  liable 
far  obligations  undertaken  in  the  course  of  it,  whether  her 
husband  has  left  Scotland  or  not  ^  The  same  doctrine  s^ 
pears  to  be  established,  both  in  the  old  and  in  &e  modem 
law  of  France.  ?  But  there  does  not  seem  to  be  any  gr6und 
for  holding  that  diligence  could  be  used  on  such  obligations 
against  the  wife's  person  during  the  subsistence  of  the  mar«r 


>  In  BaOpni  «^  CUrke^  17  Ves.  jiiih  d65>  this  wm  decided  w^  regwd  to  # 
pnsniaMry-iiote  granted  by  the  wife  in  the  fonn  of  a  letter,  and  which  could 
Qothsre  been  negotiated. 

*  la  Stewart  o.  Lady  Kirkwall  and  others,  3  Madd.  387,  diis  wasdedded  m 
tbe  caie  of « 1x11  accepted  by  the  idfe ;  the  Vice-chancellor  holding,  (hat  thouglk 
tfiamm  eooeri  could  not  contract  debt  ao  as  to  subject  eren  her  separate  piaper- 
ty  to  general  denandfl^  the  dpcoment  in  question  was  effectual  as  an  order  on 
ha  trustees  to  pay  the  money  out  of  her  estate,  and  as  a  ground  for  restraining 
tbem  from  making  payments  to  her  till  this  debt  was  piud. 

'  OaSnis  V,  Aiffanr,  19th  Dec.  1667,  Morr.  5954. 

*  Tfab  was  decided  with  regwd  to  Amuflfaings  made  in  the  course  of  trade,  in 
BosHa  0.  Ftsterson,  19th  March  1629,  Morr.  6955y  and  Hs^  v.  Corstorphin, 
23d  June  1663»  Morr.  5956. 

*  Qmmaide  o.  Currie,  11th  July  1789,  Morr.  6082.  A  husband  haying  left 
Smrlind  in  bankrupt  circmnatances,  and  his  wife  haying  entered  into  trade  to 
Bppotthendf  and  her  cfaCldnn,  the  Court  refused  to  suspend  *  charge  of  honif 
iig  fffmkhftroa  a  UH  which  she  had  granted  in  the  course  of  trade* 

'  Ucg  «.  little,  9th  Jan.  1611,  Morr.  5955.  A  bond  granted  by  a  wife  who 
^  an  inn,  though  mhibited  by  her  husband,  was  notwithstanding  found 
cfiectaal  oj^obsf  her,  and  a  reduction  by  the  husband  was  ditaussed,  it  bong 
^Bukntaod  that  the  cicditor  renounced  all  execution  on  it  against  him. 

'  Fbtfaier,  No.  28;  Fardessus,  No.  41. 
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xiage^  although  diUgence  may  be  used  after  its  dissolutioiL 
Indeed)  she  does  not  appear  to  be  liable,  in  generali  to  per- 
sonal diligence  on  sueh  obligations,  even  though  her  husband 
was  out  <yf  Scotland  when  the j  were  contracted.   In  the  case 
of  Chttmside  v.  Currie,  already  cited,  ^  the  Court  seem  to 
have  assumed  that  personal  diligence  was  competent.  Bat,m 
doing  so^  they  proceeded  entirely  on  the  ground,  that  a  mar- 
ried woman,  under  such  circumstances,  would  not  otherwise 
get  credit  to  support  herself  and  her  £unily,*-a  reason  of  ex- 
pediency, which  is  justly  considered  by  a  learned  author  as 
insufficient  to  decide  a  point  of  law.  >     The  principle  of  a 
wife's  exemption  from  personal  diligence^  even  for  dri)ts  at 
fecting  her  separate  stock,  appears  to  be^  that  her  husband  is 
entitled  to  her  society,  and  that,  therefore,  to  deprive  him  of 
it  by  imprisoning  her,  is  to  make  him  liable  indirectly  for 
these  debts,  that  he  may  release  her.     This  right  ceases  by 
attainder,  and  therefore  a  wife  has  been  found  liable  for 
personal  obligations  contracted  after  her  husband's  attain- 
der, 3  which  obligations  would  probably,  on  the  same  prin- 
ciple, have  been  held  to  warrant  diligence  against  her  per- 
scm.    But  it  is  doubtful  whether  the  same  rule  would  appljf 
as  has  been  suggested,  ^  where  the  husband  has  merely 
been  guilty  of  such  desertion  as  would  warrant  a  divorce, 
or  where  he  has  been  transported  as  a  criminal.     For,  in 
the  last  of  these  cases,  his  civil  rights,  (and  among  others, 
the  right  to  his  wife's  society,)  remain,  except  in  so  far  as 
his  sentence  expressly  affects  them.    But  its  effect  is  merely 
temporary,  while  there  is  no  security  that  the  wife's  impri- 
sonment for  debt,  if  permitted,  would  terminate  at  the 
same  time  with  it,  though  the  husband  would  be  then  enti- 

>  Aaie,  p.  235,  note  5.  '8  Bell,  171,  note  & 

'  Ball  r.  Countess  of  Southesk,  29tfa  June  1733»  Morr.  6008. 
*  2  Bell,  171,  note  5. 
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tied  by  law  to  her  society.  On  the  other  hand,  as  to  the 
case  of  desertion  by  the  husband,  though  it  may  entitle  a 
wife  to  sue  for  a  divorce,  yet,  if  she  does  not,  her  hus- 
band's right  to  her  society  is  entire  whenever  he  chuses  to 
assert  it.  It  may  be  doubted,  therefore,  whether,  even  in 
these  cases,  his  right  should  be  interfered  with  by  allowing 
diligence  against  her  person. 

In  England,  the  question  of  a  wife's  liability,  under  the 
circumstances  now  mentioned,  to  personal  diligence,  seems  to 
have  been  always  mixed  up  with  that  of  her  liability  to  an  ac- 
tion ;  as  one  of  the  first  steps  in  a  process  there  is,  to  arrest 
the  defendant  and  hold  him  to  baiL  The  English  courts, 
proceeding  upon  this  view  of  the  matter,  decided  at  first, 
that  a  wife  living  apart  from  her  husband,  on  an  allowance 
paid  to  her  merely  under  a  voluntary  contract  of  separa- 
don,  was  liable,  as  seems  to  be  implied,  both  to  action 
and  diligence.  ^  But  the  contrary  was  at  last  settled,  after 
full  deliberation,  in  a  case  already  cited,  ^  subject,  however, 
to  certain  equitable  exceptions,  likewise  already  referred 
to,  3  which  have  brought  the  rule  in  England,  regarding 
the  case  of  voluntary  separation,  nearly  to  the  Scotch  doc- 
trine. 

Another  peculiarity  of  the  English  law  is,  that,  though  a 
wife  should  be  engaged  in  trade,  she  cannot  in  general 
bind  herself  by  any  contracts  entered  into  during  the 
course  of  it,  except  in  London  by  special  custom.  ^  But, 
where  the  husband  was  out  of  the  kingdom,  the  necessity 
of  enabling  the  wife  to  do  something  for  her  subsistence, 
pleaded  strongly  for  allowing  her  to  contract,  since  she 
could  not  otherwise  get  credit;  and  this,  according  to  Eng- 
lish rules,  appears  to  have  implied  a  liability  to  personal 

'  Cortwtt  o.  Poelniti,  1  T.  R.  5.  *  ManhaU  v.  Ratton,  234^  note  3. 

*KHfeS34^ 

*  Bcttd  V.  Wd>b,  8  Bos.  and  PulL  93;  Cundell  tr.  Shaw,  4  T.  R.  361. 
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diligence.  It  was  accordingly  decided  in  an  early  case,  that 
n  wife  was  liable  for  contracts  made  by  her,  while  her  hus* 
bwd  was  banished  till  he  got  die  Kii^s  fiiToar,  whidi  was 
accounted  equivalent  to  indefinite  banishwertfa  or  civil 
deathy  ^  or  while  her  husband  was  an  alien  enemy,  and  con* 
sequently  incapable  of  dvil  rights  in  this  country";  '  and  at 
last  the  same  rule  was  followed  with  regard  to  contracts 
made  by  a  wife  as  a  trader,  when  her  husband  was  trans- 
{KMrted  only  for  a  term  of  years,  though  his  term  had  ex* 
pired;  it  being  held  that  she  could  not  found  on  that  cir. 
cumstance  without  proving  that  he  had  returned* '  These 
judgments  do  not  appear  to  have  proceeded  o&  the  ground 
that  temporary  banishment  infisrred  civil  death,  ^  seems  to 
be  taken  for  granted,  ^  since  it  truly  infers  no  more  than  a 
certain  specified  punishment  ^  Even  the  circumstance  of 
the  husband  being  an  alien  enemy  involves  merely  a  sus- 
p^ision,  not  a  deprivation  of  his  civil  rights*  But  the  Eng- 
lish courts  appear  to  have  proceeded  chiefly  on  the  neces- 
sity of  rendering  the  wife  capable,  under  such  circumstances, 
of  binding  herself.  At  last,  they  found  her  liable  generally 
to  be  sued  upon  contracts  made  by  her  as  a  sole  trader, 
while  her  husband  was  merely  absent  from  the  kingdom^ 
without  any  obstacle  to  prevent  him  from  returning.  Her 
liability  in  all  these  cases  was  held,  as  already  mentioned, 
to  imply  that  diligence  might  be  used  against  her  person. 
But  these  decisions  would  not.  probably  be  precedents  for 

1  Ladj  Bdkiu^*8  case,  cited  in  G«Uon  v,  VAigle,  1  Bob.  and  FtaU.  SSa 
But  see  the  reporter's  n^Ce  on  BeUmap's  case,  which  prores  that  the  hanwhmrnt 
was  there  conndered  as  perpetuaL 

*  Deny  v.  tiie  Duchess  of  Maniine,  1  Raym.  147. 

*  Spamm  9.  C^rmthers,  dted  in  Cof1>ett  v.  Podnits,  1  T«  R.  tf^  and  CsinK 
V.  Blencowy  4  £sp.  27. 

,   *  Chitty,  la 

■  Vide  on  this  subject  thie  reporter's  note  to  Gaillon  v,  L'Aigle,  IB.  and  F. 
358^liote/ 
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personftl  diligence  in  Scotland ;  IM,  I 
appears  to  bare  been  ccmfounded  by  dteform 
England  with  the  wjfe's  liability  to  an  action, 
Scotland*  Uiey  are  quite  distinct  {  it  being  po 
wife  should  be  liable  here  to  the  effect  of  attach 
without  touching  her  person ;  and,  Sdljf,  Beca 
ciple  of  allowing  a  wife  who  Uves  ^lart  from  ] 
and  carries  on  a  sqiarate  trade,  to  bind  herself 
of  it,  has  been  long  admitted  generally  in  Soot 
distingaishlng  whether  the  hosband  is  abroei 
or  is  banished,  or  i«  living  in  the  country.  Th 
these  cases  being  thus  provided  for,  by  allov 
against  the  wife's  funds,  it  seems  doubtful  whet 
should  be  likewise  allowed  against  her  person, 
fere  with  the  right  which  the  husband  has  to  hei 
cases,  unless,  Itt,  Where  he  has  altogether 
rights,  as  by  an  attainder ;  &%,  Where  he  is  < 
3dljf,  Where  there  is  &  judicial  separation,  whic 
bis  right  to  her  sodely. 

A  husband  is  liable,  so  long  as  the  marriage 
bills  or  notes  granted  by  his  wife,  even  before 
but  he  would  not  be  liable  to  summary  diligenci 
seeing  he  is  not  an  obligant  ex  facte  of  them, 
hand,  he  becomes  entitled  to  sue  for  bills  or  nol 
her  favour  before  her  marriage. '   But  he  would 

'  Le^  «.  Nicbobon,  Jui.  1725,  Mcnr.  5766.  An  atttmpi 
to  (faew  tbU  IhUb  ought  to  be  coiuidered  hiritablc  u  to  the  bu 
■ct  1661,  «.  SS,  broDH  loterot  WW  dns  upon  tbem.  Buttbi 
llii>  let  irforeJ  to  bondi  "  bMiiug  k  claim  of  umuAlrait," 
m  doa  on  bSI*  «i  fay*.  The  bOI  in  qaotion  b*d  been  gniiH 
fore  nuniage,  payabla  at  tbrea  -jmt*'  date,  and  dw  hudiaad  wi 
it  oD  tbe  tame  gnnmd  on  wbSdi  he  would  harC  been  endtled 
had  ben  gnM«l  to  the  wifek 

■  OilhaBiae.  Oir,  ISifa  Deo.  1738,  Horr.  14S1.  Thiiwai 
''gvd  to  a  tall  bearing  an  i  umiw  datiie  of  annnalnnt,  wUd 
•Ue  at  a  jma't  Stu,  and  had  lain  otcr  for  a  great  manj  jfati 
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be  entitled  to  use  summary  diligence,  as  that  privilege  is 
confined,  by  the  several  statutes  on  the  subject,  to  the  payee 
specified  in  the  bill  or  note  or  his  order,  or  according  to  the 
act  12  Geo.  III.  c.  72,  to  the  drawer,  payee  or  indorsee. 
The  husband  does  not  acquire  right  to  the  bill  or  note  in  any 
of  these  characters,  but  gets  it  vi  legis*  It  is  believed  that 
such  diligence  has  been  allowed,  in  some  cases,  to  the  wife 
with  consent  of  the  husband.  But  the  correctness  of  this 
practice  may  be  doubted,  since  the  wife  has  no  longer  any 
right,  by  virtue  of  which  she  can  use  diligence  even  with  her 
husband's  consent  It  has  been  decided  that  a  bill  grant- 
;  ed  to  a  wife,  even  after  her  marriage,  exclusive  of  ihejtu  ma- 

i  riiiy  was  efiPectual  to  her  alone,  when  the  debt  for  which  it 

I  was  granted  did  not  fall  under  the  jus  maritij  although  the 

[  general  presumption  is,  that  all .  debts  accruixtg  to  either  par- 

ty after  marriage  belong  to  the  husband.  ^    If  it  should  ever 
be  held,  as  already  suggested,  that  a  bill  may  be  granted  by 
\  way  of  donation,  there  seems  to  be  no  reason  why  this,  as 

well  as  any  other  kind  of  donation,  may  not  be  made  exclu- 
sive of  Xhejus  mariii. 

It  has  been  held  in  England,  (and  the  doctrine  seems  to 
be  applicable  in  Scotland,)  that  as  the  husband  becomes,  by 
marriage,  assignee  to  all  his  wife's  personal  claims,  indod- 
ing  bills  or  notes,  unless  they  are  given  her  to  the  exclusion 
of  the  jta  mariUf  he  alone  is  entitled  to  indorse  such  docu- 
ments, though  they  should  have  been  taken  payable  to  the 
wife  before  her  marriage.  ^  On  the  same  principle  it  has 
been  held  that  he  may  sue  alone  on  such  a  biU^  without 

Uad  Hodge  v.  Burton,  Biinbiiry,  188^  when  H  mm  deddad  tilwtaiiole  gamed 
to  a  wife  during  muTuge  belonged  to  tbe  faudMnd. 

>  Mungal  V.  Cidder,  ilth  Jan.  1760,  Morr.  5771. 

*  On  this  gnnindyin  Connor  v.  Martin,  cited  by  Heniioo,  J.,  tha,indawaMnt 
of  a  note  by  amanied  woman  was  found  ineffectual,  it  being  beld  that  Imt  Jntt- 
band  could  alone  indone  it.     Una  cate  was  so  cited  in  Rawlinson  «.  8lflDe>  S 
'WHs.  B,  where  it  was  decided  tliat  tbe  indorvtion  of  a  note  by  the  aduiiuinw 
trix  of  the  payee  was  good  by  tbe  custom  of  merchanla. 
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loiniog  bit  vn£t  in  the  aedaa,  >  u  has  be«t  likewise  found 
in  B  Scotch  case  alre»dj'  mentioned. »  'Rie  converse  of  Uie 
foregoing  (loctrine  hu  been  alio  decided,  viz,  that  an  in- 
dorsement by  a  married  woman  of  a  note  made  payable  to 
her  or  order  after  marriage  was  null,  as  tite  right  to  it  vest^ 
ed  in  her  hoBfaaod.  ^  This  was  held,  although  the  defend- 
ant had  granted  the  note  to  the  wife,  for  the  purpose  of 
enabling  her  to  discharge  a  debt  to  the  pluntiff,  contracted 
in  a  trade  ^ich  ^e  carried  on  with  her  husband's  know- 
ledge. In  Scotland,  her  indorsement  or  Eubscriptaon,  in  any 
way,  of  bills  or  notes  in  the  course  of  such  a  trade,  (though 
not  in  any  other  case,)  would  have  been  valid.  In  a  subse- 
cjuent  case,  wbeie  the  defendant  had  promised  to  pay  B'note 
thus  indorsed,  it  wa«  held  to  be  presumable  ^at  the  wife 
!iad  indorsed  it  by  die  husband's  authority,  and  that  the  de> 
Pendant  had  barred  hims^  from  disrating  it.  *  It  is  thus 
leld  in  England,  that,  though  a  wife  cannot  indorse  or 
iubscribe  a  bill  or  note  in  her  own  name,  she  may  do  so  by 
ler  hasband's  authority.  But  the  sound  doctrine  appears 
:o  be,  that,  as  ^e  signs  in  this  case  merely  as  procuratw 
br  her  husband,  as  any  third  party  might  do,  he  alone^ 
ind  not  she,  is  bound  by  her  signature.  ^  In  the  case  last 
;ited,  it  may  be  doubted  whether  there  was  reason,  in  point 
>f  fact,  to  presume  an  authcuity  from  the  husband,  or  whe- 
,her  the  defendant's  promise  met  the  objection  against  the 
ilaintiff's  title,  which  title  he  was  bound  to  make  good  be- 

I  fiPNoliCa  V.  HoUomj,  1  Bunew.  ud  Aid.  218. 

■  ..lalf,  X3St  DMe  8. 

■  Barlow  v.  Biibop,  1  Eut.  13!;  3  Esp.  Se6.  Tie  ume  doctrine  it  bid 
lown  b;  Pnker,  C.  J.,  in  Milo  c.  WiUiuns,  10  Mod.  Rep.  2i5.  The  cmm 
'elated  to  >  diSeiCDt  nuUtar. 

•  Per  Lord  Ellenbonnifib,  in  CoWi  v.  Davis,  1  Cunpb.  463. 

•  Fottaier,  No.  89. 


be  could  recover.  In 
■eas,  in  tbe  case  alreu 

minor,  the  radical  til 

not  exercise  the  privi] 
[ng  the  indorsement. 

these  principles  are  i 
it  holder  of  a  bill  or.  n< 
pa;ee  and  first  indor 
rsed  to  him  by  a  third 
or;  because  their  obi 
is  the  payee,  through  ' 
ier  of  such  a  bill  or  no 
ediate  indorser  by  viri 
bill  or  note  has  been  i 
ifui,  he  has  a  claim  sgi 
i  has  been  already  disi 
dnors.^ 

.  As  interdiction  afie 
rdicted  person  may,  w 
It  bills  or  notes  which 
or  his  moveable  prope 
^  unless  they  consen 
value  was  ^ven  for  it 
,  however,  is  effectua 
B,  if  granted  without  c 
ks  it  can  affect  his  heril 

Alien  enemies  during 
otes  with  British  subje 
I  to  which  it  is  subject 

"tjUir  c.  Crokcr,  aUe,  230,  no 
t  incmautcncf  bttwcgn  tha  li 
ig  miiKvi,  u  noliccil  1  Cunpl 
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5.  It  aeesna  to  be  doubtful  in  England,  whether  corpora- 
tions can  contract  except  by  deeds  under  that  seal,  and 
whether,  therefor^  tbey  can  grant  bills  or  notes,  which 
are  wndogs  not  [ander  se&l,  unless  they  are  permitted 
to  do  so  by  special  statute.  ^  In  Scotland,  they  may  un- 
doubtedly grant  bills  or  notes,  as  well  as  any  other  kind  of 
obUg&ticm,  by  the  sabscription  of  their  office-bearers  for  the 
time.  These  officers  do  not  bind  themselves  personally, 
but  only  the  ctnnmunity.  Any  action,  therefore,  or  dili- 
;rence  for  payment  is  not  directed  against  them  after  their 
}lSce  has  expired,  but  against  the  office-bearers  of  the  coi^ 
^oration  for  the  time,  though  they  should  not  have  grant- 
ed the  obl^ations ;  adid  even  tbey,  not  being  personally  lia- 
ble, are  entitled  to  absolvitor  upon  making  over  the  funds 
)f  the  corporation. " 

Under  the  exceptions  which  have  been  now  mentioned, 
.11  persons  whatever  may  become  parties  to  bills  or  notes.  . 

It  remains  now  to  consider, 

II.  In  what  manner,  or  under  what  characters,  they  may 
lecome  parties  ? 

The  different  characters  dT  drawer,  indorser,  or  acceptor, 
irising  from  the  nature  of  bills  or  notes,  under  which  a 
lerson  may  become  a  party  to  them,  have  been  already 
:enerally  described.  The  rights  and  obligations  arisine 
-om  the  acceptance  or  payment  of  bills  or  notes  tmder 
irotest,  which  belong  as  much  to  the  character  of  a  creditor, 

'  V.  Bi^Uj,  SS-i,  who  ii  &r(Rmble  to  Ihiar  commoD  bw  right  of  granting 
lis  or  Doto,  at  leul  in  Kune  casts.  Contra,  Chit^,  14.  Vide  alio  caica  cited 
!  both  authors,  particularljt  Slork  c.  Highgate  Ardiwaj  Company,  5  Tatmt. 
Ji,  and  Broughton  v.  The  Manchester  Water  Wgrk*  Cmnpaoy,  3  Barnetr,  and 
Id.  1. 

*  Bowie  V.  WDsoD  and  others,  Tth  Feb.  1695 ;  Cldsnd  v.  Magiuraia  of 
iltenweem  aod  ocbtn,  lOth  July  1752  ;  Uvy  n.  Iilu^e  and  otfaela,  6th  Aug. 
774  i  AtidcmD  v.  Morton  and  Alcxandar,  19lh  Nor.  17711^  Morr.  2510-4^ 

a' 
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«  to  tittt  of  a  debtor,)  sfaall  be  afismrdb  '^Kouti  ^ken 
■we  consider  die  mfpotuitiim  of  bills  and  notei^ 

It  maj  be  laid  down  as  ageneral  nde^  thatoopersoacal 
beoQQBtt  boond  as  a  party  to  a  bdl  or  note,  wiless  kmruam 
or  that  cf  the  firQi  to  wliick  be  belongs  appesrs  on  sone 
part  of  It.  ^  La  one  case,  vbere  the  agent  of  a  corapuj 
baving  dram  bills  in  bis  own  namei  discounted  them,  wbsn 
acoeptedt  with  a  baiatk,  (the  acceptor,  who  ha[q)cned  to  be 
debtor  of  tibe  company  fbm^uch  the  drawer  was  agent,  ha- 
ving also  been  infonnedin  a  letter  to  him  finom  the  draaser, 
that  the  bills  in  questioii  would  be  pkced  to  his  credit  with 
4his  companj,)  the  Court  of  Session  found  the  company  lisfaie 
in  an  actun  upon  the  bills,  cm  the  ground  that  the  drawer  had 
drawn  and  dboonatod  the  bills  aa  their  agent  and  fiir  their 

■  Fepn  V.  Haniios,  3  T.  R.  760.  The  Court  of  King*!  Bendi  hsU  in 
tins  case,  that  the  defendants  ou^t  not  to  be  subjected  for  alnll  miiicfa  had 
been  disooiited  niii  the  pkintfflT,  as  4iisir  naraee  were  not  upon  h,  iboagb 
Ifaej  bad  giTen  it  to  a  third  party  to  get  it  iWawmntMi!.  A  surdlcl  bad  beoi 
at  first  found  against  them,  and  was  afterwards  confirmed ;  lit.  Because  tfab 
party,  in  representing  it  aa  their  bill,  was  held  to  have  acted  under  anthod^  as 
llieir  agent ;  and,  2dbf,  Because  they  had  subse<]uently  promised  to  pay  it.  But 
tiie  Court,  while  they  approTed  of  the  vetdict,  adhered  to  the  general  doctrine  s!- 
iwdy  Btaled.  fiiffkin  p.  WallBcr,  2  Gampb.  886^  in  an  action  agrinat  two  parti« 
cm  a  note  which  only  one  of  them  had  subscribed*  Legd  JSUmboron^  ncaHaJtsi 
the  plaintiff,  although  he  offered  to  prove  that  it  was  granted  for  a  debt  due  by  tfaesi 
jeinfly.  In  Emly  v.  Lye,  15  East.  7,  a  bill  drawn  in  name  of  one  partner  only 
ef  a  firm  was  found  to  give  the  discounter  no  daim  against  the  firm,  even  far 
OMcy  had  and  received,  though  the  biU  was  diseounted  vHifa  tfM  plsindr 
Amn^  the  same  i^entwhobad  fivmerly  disoonated  wifii  him  faflls  daswa  lij 
iSbt  firm,  and  though  the  proceeds  had  been  i^lied  for  behoof  of  the  partnership. 

In  Scotland,  the  Court  appear  to  have  held  the  same  opinion  in  the  esse  of 
Harrisons  e.  Qiippendale,  9th  Dec.  1794,  Horr.  1620,  with  regard  to  a  daiai 
made  against  a  bankrupt  estate,  Aough  the  names  of  the  bankrupts  were  not  oa 
tfie "bills,  eltfier  as  drawers,  indoners  or  acceptors.  Butas  it  was  said  ttattfaeaa 
bflSs  were  merelyidepoated  in  security  of  a  debt  due  by  the  bankrupts,  and  wbkk 
could  be  proved  tMmde,  Ae  Cowt  remitted  to  the  Lord  OrdiBaiy  tobearpsr- 
dcBon  eMtsiimect. 
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•ehooC  ^  Bat  tbc  judgmont  Ws  been  reversed  oa  q)pef 
nd  the  reversal  appears  to  be  canfisnnable  mth  the  do 
ruie  nam  Mated.  The  circumstance,  of  the  funds  raised  I 
liscoonting  the  bills,  being  ^ipUed  to  the  coin^iaiiy'a  us 
vas  cncireljr  a  matter  between  tbem  and  their  agents,  wi 
vhich  the  diacomnters  had  no  concern.  ^  If  a  person  sul 
scribes  hie  own  name,  adding  to  it  the  words  "  and  coi 
>any,"  tbot^h  he  has  no  partners,  he  will  be  personally  li 
lie ;  and  It  has  been  found  that  cautioners  in  a  cash-crw; 
pplicable  to  all  billi  which  may  be  subscribed  in  name 

certain  person,  are  liable  under  their  bond  for  bills  sni 
cribed  by  him  in  the  maDner  now  mentioned. "  How  far 
i  necessary  that  a  party  should,  by  liimself  or  others,  actuf 
y  stibscribe  the  bill  or  note,  has  be^i  already  considered. ' 

A  person  may  become  a  party  to  a  bill  or  note,  not  on 
ulividually,  but  in  the  character  of  executor  for  a  party  d 
eased.  The  executor  acquires  right  to  all  ImIIb  or  not 
lat  belonged  to  the  deceased,  and  he  is  entitled  to  indor 
lem.  ^  But,  OB  the  other  hand,  it  has  been  decided  in  En 
ind,  «  that,  when  a  bill  was  given  to  a  party  as  the  admit 
'ratrix  for  a  person  deceased,  and  as  fbnning  part  of  the  d 
inct's  estate  the  right  to  sue  uptm  it,  in  the  event  of  tJ 
(hninistratrix's  death,  accrued,  not  to  her  representativ 
ut  to  the  representative  of  her  constituent.     How  far  i 

■   Telfei  g.  Juno  Wood  and  Jams,  5(h  Fab.  182%  1  Sbaw,  SSa 

*  Sc«  thii  lubject  discuued  *ftcmn!s,  uiuUi  ibe  head  of  Partnenl^p. 

*  Booth  and  otben  b.  The  Commenul  Bulk,  lOth  Ma;  1823;  2  Shaw,  31 

*  Ante,  19. 

*  In  Fair  «.  Craastoun,  alreadjr  died,  60,  note  1,  tha  aoD  and  «>aMor  C 
cTsoa  decca«<d  w«i  round  mtitltd  lo  fill  up  hi«  awn  tuma  m  dmwan  laEi 
iison  t>.  Stiuu,  3  Will,  1.,  the  Court  of  Comoioo  Pleai  bcld  tbu  a  ooM  p^r* 
a  a  pcnou  ■!— j.*™'  wai  efiectually  conTcjed  by  an  indomtuoi  ftom  hii  tdm 
iratrix.     He  Hune  doctrine  U  laid  dcnro  in  King  o.  Umid,  1  T.  B-  467. 

*  Calbarwood*.  CbdMnd,  I  Banww.  and  Ci«an>.  ISO;  %  DDid.aiidB 
!71. 
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executor  is  personally  liable  by  virtue  of  his  indorsatioDy 
shall  be  afterwards  considered*  ^ 

An  individual  may  also  become  a  party  to  a  bill  or  note, 
not  only  by  his  own  deed,  but  by  that  of  his  agent  acting 
under  his  authority ;  and,  in  this  case,  he  is  said  to  draw, 
indorse^  or  accept  by  procuration.  As.  such  agency  implies 
personal  trust  by  the  constituent  in  his  agent,  the  latter  can- 
not devolve  the  trust  thus  reposed  in  him  on  another,  un- 
less he  has  express  powers  to  that  effect. 
.  Parties  whom  the  law  deems  incapable  of  protecting  their 
own  interests,  as  minors,  or  married  women,  may  yet  sub- 
scribe bUls  or  notes  as  agents  for  others,  since  persons  are 
entitled  to  entrust  their  own  interests  to  whomsoever  they 
choose,  excepting  always  pupils,  or  those  destitute  of  rea- 
son, because  they  cannot  either  accept  or  exerdse  any  office 
which  requires  consent  It  has  been  likewise  said,  that  par- 
ties whose  own  rights  are  out  of  the  protection  of  the  law, 
as  persons  attainted  or  outlawed,  or  alien  enemies,  may 
yet  contract  by  authority  of  others.  ^  But  it  may  be  que- 
stioned whether  the  law  can  recognise  them  as  thus  dis- 
charging an  office  authorised  by  it,  when  they  have  no  l^al 
tCaius  i  or  whether  they  could  assert  the  rights  incident 
to  such  an  office,  while  they  enjoy,  by  law,  no  rights  what- 
ever. 

With  regard  to  the  manner  in  which  a  procuration  to 
sign  bUls  or  notes  is  constituted,  it  may  be, 

1.  By  a  special  written  mandate*  It  was  at  onetime  held, 
that  a  formal  power  of  attorney  was  in  general  necessary, 
though  capable  of  being  supplied  by  acts  and  deeds  that  in- 
ferred mandate. '  In  one  case,  "indeed,  a  special  mandate 
seems  to  have  been  held  universally  indispensable ;  ^  but 

*  Pott.  2Sft.7.  •  Chitty,  82. 

*  Marius,  104;  Beawes,  No.  86,  v.  Bflls  of  Ezchaose. 

*  Dariaon  v.  RobisoD,  3  Dow,  218. 
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tiie  House  of  Lords,  upon  an  appeal  of  that  case,  were  of 
opinion  that  procuration  might  be  inferred  without  such  a 
mandate.  Procuration  may  therefore  be  coo^tatedj  2df 
By  a  verbal  mandate ; '  3d,  By  delivering  to  any  person  a 
blank  bill  stamp  subscribed,  which,  in  one  view,  may  be  con- 
sidered as  a  mandate  to  fill  np  the  blank  in  what  way  he 
pleases ; '  il^  By  acts  and  deeds  of  the  principal,  which  im- 
ply his  anthori^to  the  agent  to  subscribe  for  him,  such  as  his 
approving  of  bills  drawn  l^  a  party  on  his  account,  during  his 
absence,  which  will  sanction  such  bills,  if  drawn  afterwards 
by  the  same  party,  ^  or  by  paying  bills  drawn  with  his  name 
as  drawer,  by  a  person  connected  with  him  in  trade,  *  or  by 
allowing  a  person  to  sign  instruments  habitually  for  him, 

'  Hiu  hu  baen  luU  Id  Engluid,  it  being  laid  down  b;  Holl,  C.  J.,  in  12 
Mod.  &6i.  Out,  if  a  bill  ii  indonad  far  a  penon'i  bcJioof  by  Idi  robal  order,  it 
u  tbe  nma  m  if  li^  lifJ  dona  it  hinMalf  ^nia  aama  doctrine  ia  ii«pli*H  in  Port* 
house  V.  PaAar,  I  Camiib.  82,  where  the  acceptance  of  a  bill  bj  one  parly  br 
behoof  of  another,  (in  coiuequeoc«,  u  would  ^ipear,  of  TeiliBlorden,)  waa  found 
bmiiingon  the  latlet,  and  waa  likewiae  held  to  imply  an  ^probation  by  tbehouM 
in  whicb  he  waa  a  partner  of  the  drawing  of  the  bill  in  their  name. 

■  Colli*  V.  Emmctt,  1  U.  BL  313  i  RuaeU  v.  LaogKaS;  2  Doogl.  514^  aOt, 
68  and  75 ;  &Milb  «h  Miiigaj,  1  H.  and  S.  B7.  In  thii  last  caae,  a  ball  drawn 
blank  in  Ireland,  and  filled  up  in  England,  w.  rwngnUwi  in  Rngl.nH,  ithrinj 
held  that  tbe  data  of  dnwing  waa  the  date  of  the  bill.  In  Crutchley  v.  Clarence 
and  CntldileyB.HBaii,aiilAM.5,  the  payee'inama  had  been  left  blank,  and  WM 
filled  up  b7  the  pvaoo  claiming  on.  tbe  bill. 

'  Beawoa,  No.  86,  Mar.  105. 

<  In  Barter  c  Oingell,  3  Eip.  GO,  the  defendant  waa  found  liable  aa  acceptor 
>T  a  bill,  tbougfa  hia  acceptance  waa  laid  to  be  forged,  in  reject  that  he  had  paid 
icveral  tulla  drawn  bj  the  preunt  drawer,  who  had  been  connected  with  him  in 
lusineaa,  and  with  hii  name  added  aa  acceptor,  whicb  Lord  Kenjon  held  to  be 
m  adopting  of  the  poent  acceptance.  Tbe  lame  principle  waa  reci^aiaGd  in 
ilclmsley  v.  Lflder,  8  Campb.  450,  by  Lord  EUenboniugh,  wbo  eipresKd  an 
ipinion  (though  indeed  there  wai  also  a  prcnmse  to  pay,)  that  there  waa  no  fatal 
.'uriance  between  a  dedaialion  bearing  that  a  bill  bad  been  accepted  in  a  paity'a 
<  own  proper  hand  thereto  ■ubtetibed,"  and  the  fkcl  that  Alt  luaae  had  been 
.isiicd  by  hia  wife  under  hi*  authority.  Uis  Lordship  "  was  inclined  to  think  it 
'  should  ■>•  enough  to  ihew  the  name  written  by  en  autfaoristd  agent." 
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spedfie  purpose  for  which  it  was  eacecuted«  ^  In  general, 
when  an  attcnney's  powers  are  limited,  he  cannot  bind  his 
eonstitnent  by  any  act  which  exceeds  thenuf 

Mandates  terminate,  in  general,  by  the  death  of  the  man- 
dant  or  mandatary ;  by  the  insanity  of  the  latter,  which,  of 
oourse,  unfits  him  for  an  office  that  requires  the  exerdse  of 
judgment;  by  revocation;  by  renunciation;  cnrby  these- 
questraticm  of  the  mandant,  which  vests  his  estate^  and 
consequently  all  the  rights  connected  with  it^  in  his  credi- 
tors. The  mandatary's  bankruptcy  alone  does  not.  appear  to 
be  inconsistent  with  the  continuance  of  bis  mandate. 

But  the  rights  of  third  parties  are  very  differently  afiect- 
ed  by  its  termination,  from  the  causes  now  stated,  aocxurd- 
ing  as  they  have  or  have  not  been  led  to  believe  in  its  con- 
tinuance.  Any  person  allowing  another  to  exercise  a  gene- 
ral management  of  his  affairs,  whether  by  virtue  of  express 
or  tacit  numdate,  contracts  thereby  an  implied  obligation  to 

>  Enkiiie,  3»  3»  S9.  In  Hay  v.  Goldsmid,  2  Smith's  R.  TO,  apower  of  attor- 
ney to  reoeiTe  money  due  to  the  mandant,  "  and  transact  all  business,"  was  held 
by  the  Court  of  King's  Bench  not  to  entitle  the  attorney  to  indorse  bQts  recei- 
ved in  payment  in  the  prindpal*B  name,  so'  as  to  render  him  Kable  fbr  tiiem  to 
third  pardes,  the  general  words  now  quoted  being  consadered  aa  limited  by  the 
i  preceding  spedftcation. 

*  In  Watson  o.  Bank  of  Scotland,  15di  May  1800,  Morr.  App.  to  Man- 
date,  4^  a  country  agent  for  the  bank  having  given  a  receipt  in  name  of  fmnadf 
and  son,  for  money  lodged  with  him  at  the  bankpoffice,  the  Court  of  Session 
found  the  bank  liable  for  the  money,  but  the  House  of  Lords  reversed  ^tuh  jodg- 
ment>  thus  holding  that  he  had  not  received  it  under  the  mandate  from  the  bank. 
In  Fenn  v,  Harrison,  244,  note  1,  the  Court  of  King's  Bendi  at  first  granted 
a  new  trial,  on  the  averment  that  the  defendants,  though  they  gave  the  bill  to 
a  third  party  to  be  discounted,  expressly  told  him  that  they  would  not  in- 
dorse it ;  but  the  proof  of  this  having  fidled,  ^e  jury  found  against  the  defen- 
dants, and  the  Court  approved  of  the  verdict,  holding,  that  the  powers  of  ^  de> 
fendant's  agent  to  bind  them  for  payment  of  the  bill  were  nnlimited.  It  wss 
thus  implied  that  they  would  not  have  been  bound  if  he  had  appeared  to  ex- 
ceed his  powers.  A  similar  doctrine  was  held  by  Lord  Kenyon,  where  anagent 
had  exceeded  his  powers  in  making  a  purchase^  in  East  India  Company  v.  Hens- 
ley,  1  Esp.  111. 


MANDATES,— HOW  TERMINATED  ?  251 

the  public^  that  the  mandate  shall  be  held  jMooe/ him  as  con* 
tinned,  until  its  termination  either  becomes  notorious,  or  has 
Keen  specially  made  known  to  the  party  contracting.   In  this 
new,  as  the  mandant's  death  and  bankruptcy  are  both  noto- 
nous  events,  the  presumption  is,  that  every  person  is  aware 
of  them;  and,  therefore,  contracts  made  subsequently  with 
the  mandatary,  or  acts  performed  by  him,  will  not  be  valid^ 
unless  it  appear  that  these  events  were  actually  unknown  to 
the  mandatary  or  the  contracting  party,  and  could  not  have 
been  known  by  the  exertion  of  ordinary  diligence*     The 
oRttf  pnbandi  is  here  thrown  on  these  parties.     Farther,  if 
a  &ctor  himself  has  advanced  money,  before  his  consti- 
toent^s  death  ^  or  bankruptcy,  on  the  faith  of  goods  consign- 
ed to  hun,  he  will  be  entitled,  even  after  the  death  or  bank- 
roptcy,  to  sell  the  goods  for  his  own  indemnification*  ^    Such 
advances  change  the  contract  from  simple  mandate  into 
one  of  loan  and  security.     But,  on  the  principles  which 
have  been  now  mentioned,  there  is  no  ground  to  presume 
that  the  revocation  or  renunciation  of  a  general  mandate, 
(neither  of  them  being  events  in  themselves  notorious,)  are 
known  to  third  parties ;  and,  therefore,  the  contracts  of  such 
parties  with  a  general  agent  will,  notwithstanding,  be  effec- 
tual, unless  it  is  proved  that  they  knew,  or  ought  to  have 
known  of  the  renunciation  or  recall.  ^    For  instance,  a  ser- 
vant who  had  power  to  draw  bills  in  his  master's  name, 
may  bind  him  by  bills  so  drawn  after  his  dismissal,  if  the 

'  Viie  Hammond  v.  Barclay,  2  East.  227,  where  a  factor  was  found  entitled, 
Qfitwidistasding  his  constituent's  death,  to  take  credit  in  an  accounting  with  hi^ 
^ocuton,  for  payments  made  on  the  ^th  of  the  mandate. 

*  Scott's  Trustees  v.  Stewart,  Primrose  and  Co.  17th  Dec  1814^  F.  C. 

'  Vide  Opinion  of  BuUer,  J.,  in  Salt  v.  Field,  5  T.  It  215,  who  says,  that, 
ia  focfa  a  case,  the  principal  cannot  void  the  bona  fide  acts  of  his  agent,  when 
tfa«y  sre  against  him,  though  he  may  consent  to  recall  them  when  they  are  for 
^benefit 
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paiil^tBkiiig.tlitmliadaottipie  to  k^^  Thekmd 

.cf*  iodiofllMni  which  is  necessary  to.  cxchide  this  lislt  aiiall 
be  afterwards  considered  with  rcfarence  tothe'dissiJiirinn 

There  is  another  case  which  spfieais  to  ftU  mtdsr  dM 
kst-mentioned  role,  via.  that  ci  the  mawdanfs  snperftaing 
iossnity}  for,  as  this  event  is  not  in  itself  notorioos,  it  would 
feUowy  from  the  mandant's  implied  contract  widi  the  pab* 
hcy  that  transactions  made,  even  after  snch  an  events  wkh 
the  mandatary,  shall  stand,  unless  with  reference  to  parties 
who  knew  of  the  insanity.^  As  to  sndi  parties,  it  csd 
scarcely  be  said  that  they  were  in  bonm/Ue  to  cesitcaet;  or 
rather,  it  may  be  held,  that  with  regard  to  them,  (as  they 
cannot  plead  want  of  notice,)  the  known  insanity  of  the  man- 
dant  annulled  the  mandatary's  powers.  ^  The  sane  mle^ 
mider  the  same  limitations,  appears  to  hold  with  regard  to  sU 
those  mandates,  which,  however  limited  in  their  ten»%  9te 
acted  on  before  the  public  as  general  mandates,  the  public 
being  thereby  entitled  to  rely  on  them  as  general  mandates 
till  their  termination  is  made  known.  It  has  been  said,  on 
the  other  hand,  ^  that  limited  mandates,  (which  expire,  ia 
general^  from  the  causes  already  mentioned,  or  by  perfor- 


*  P«r  Holt,  C.  J.,  in 9.  Hnmon,  18  Mod. SM     ThtnMpoiDi 

was  decided  in  an  action  against  Sir  Robert  Clayton  and  Mr  If omi»  fat  SOO 
guineas,  taken  up  in  their  name  by  aserrant  who  had  been  in  use  to  draw  money 
for  them,  before  his  diiimisBal  could  be  known.  The  case  is  stated  in  Beawci^ 
No.  831,  and  in  MoIIoy,  B.  2,  c.  10,  and  dted  10  Mod.  110,  in  Nickion  c.  Bro- 
bMi ;  ia  which  case,  likewise,  a  saastev  was  held  to  be  boond  by  the  aet  «f  his 
scrrant  in  disposing  of  bills  that  were  entrusted  to  him,  tbough  thsf  had  beso 
disposed  of  contrary  to  his  instructions,  ha  being  considered  aa  haviag  •  gnoil 
authority  to  tnasaet  for  his  master. 

*  Hie  opinions  of  the  Court  appear  to  ^ve  been  unssia^iia,  st  leail  te  fhb 
cstent,  in  PoUock  p^  FktenoQ»  lOthJi^ec  1811»  F.  C,  tbough  the  Qai»  was  neC 
decided  on  that  ground. 

*  Vide  Lord  Gillies's  opinion  in  the  case  of  Pollock  v.  Pateiion,  note  8* 
'  1  Bell,  396. 
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minoe  of  tiie  bnsmess  &r  vliick,£hey  were  grxaiedj)  **' ire 
^ootf-lilce  gene)ral  powers,  capable  of  extension  by  mere- 
"^  utfeveBce*  ^ni  bona^fides.^*  But  liie  mmdant,  by  sufiriiig 
SQch  M  mandatary  to  act,  enters  into  the  same  imjdied  coiip* 
tract  with  the  public  as  in  a  general  mandate,  viz.  that  the 
fluuidate  shall  be  held  to  continue  till  its  termination  is 
msde  known  to  them ;  andy  therefore,  tboogh  it  should  be 
recalled,  or  have  ceased,  all  acts  falling  within  the  scope  of 
it  wiU  be  good  as  to  third  parties,  unless  the  revocation 
is  Dotorious,  or  has  been  intinmted  to  them*  The  case  of  a 
limited  partnership,  to  be  afterwards  noticed,  which  enti- 
tles tlurd  parties,  even  after  its  dissolution,  to  rely  on  con- 
tracts falling  within  the  scope  of  if^  made  by  any  one  part- 
ner in  the  con^anjr's  name,  before  the  dissolution  is  made 
huomn  to  them,  affiarda  an  iilustration  of  this  principle. 

A  person  who  subscribes  a  bill  or  note  wiH  not,  in  gene- 
ral, bind  his  principal,  unless  he  writes  his  principal's  name, 
por  his  procuration,  ^  or  signs  his  own  name  as  agent  for 
ths  prjndpal  party,  ^  or  in  some  other  way  indicates  his 
charader  of  agent. '    In  this  case,  his  principal  and  not  he 

*  Thai  mode  of  lubicription  is  recommended  by  X*OTd  Kenyon  in  White  v. 
Cuyler,  6  T.  R.  176;  vid^  also  Beawes,  No.  8a 

'  This  mode  of  signature  was  held  sufficient  when  adopted  by  one  partner 
^  subscribing  a  submission  for  another^  in  Wilks  and  another  v.  Back,  2  £att» 
H2;i»&Beawes,No.  85. 

*  In  Barlow  v.  Bishop,  241,  note  1,  the  indorsement  of  a  note  by  a  wife  ia 
Wr  own  name  was  found  nuH,  though  it  would  have  been  good  in  name  of 
her  husband.  In  Cotes  v.  Davis,  ibid,  note  2,  the  signature  of  a  note  in  the 
^e*s  name  was  held  to  bind  the  husbandj  when  presumed  to  be  done  by  his 
uOiority.  But  the  ground  of  that  decision  may  perhaps  be  doubted,  for  the 
i^esaon  already  stated.  There  is  one  case,  Affleck  v.  Williamson,  25th  Feb* 
HoG,  Mofr.  App.  to  Bin,  Ko.  1,  where  a  promissory-note  granted  by  the  m»> 
■>*gcr  of  a  public  work  to  one  of  the  workmen,  in  his  own  name,  without  addo 

• 

mg  per  procuration,  was  held  not  to  bind  him  personally,  even  to  an  onerous  in* 
^onee  who  IiTed  in  the  neighbourhood ;  it  being  proved  to  be  the  general  iin* 
^cvtmdiBg  aoioDg  penKms  connected  with  the  works,  that  iuch  notm  were 
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will  be  bound,  1  unless  he  baa  acted  without  powers,  in  which 
case  he  will  be  personally  liable.  On  the  other  hand,  if  he 
subscribes  his  own  name  without  adding  that  he  acts  as 
agent,  he  will  be  personally  liable.  ^    It  has  been  said,  that 

gmilkl  by  Inm  M  mnmager.  But  it  may  be  doubttd,  wbetbtr  sacii  u  vnda^ 
■twiding,  Qnlcw  broai^  honae  to  the  indamwy  could  obvlale  tfao  |»wiuinp<ifl«> 
«f  ponooal  liability  ariang  fimn  die  fiinn  of  bia  rignatore.  In  Maion  •• 
Rximsey  lenior  and  junior,  1  Camp,  384^  it  was  beld,  that,  when  a  bill  wii 
addrened  to  acompany  consisting  of  T.  Rumsey  senior  and  junior,  an  acceptsMS 
by  tiM  fbrmer  in  bis  own  name  was  an  acceptance  by  the  company ;  it  bdag 
ptmmaStAtf  it  is  mid,  that  be  meant  .to  accept  in  the  tanna  in  irtdch  the  faOl «« 
dimwn.  But  sbonU  it  not  latlierbaTe  followed,  that  his  acceptanoeibeiiigpisiiilj 
contmy  to  tiie  tenns  of  the  biU,  was  null  ?  Could  summary  diligence  bave  been 
issued  on  such  an  acceptance  against  flie  partners  of  the  company  ? 

*  In  BanUne  «.  MoDison,  17tfa  Fcl>.  1738;  Moir.  4064^  it  was  found  ibst  sa 
agreement  of  sale  made  by  a  pcrson/bcterw  twanM^  bound  only  bis  eoostiaiCD^ 
not  hnnsdf.  In  Oibeon  v.  Leilb,  8d  Jan.  1711,  Moir.  10067,  U  was  fouad, 
that  a  person  who  had  bought  a  ship  for  otheny  though  in  his  own  name,  wis 
only  liable  as  their  factor,  and  was  entitled,  on  offering  one  of  his  constituenti 
a  Tendition,  to  diaxge  him  on  a  bill  which  he  had  granted  for  the  pricey  (psy^ 
on  his  getting  a  vendition,)  althou^  tiie  ship  had  been  damaged  in  the  mssn- 
tone.  In  Feiricr  o.  Ibe  British  linen  Company,  20tfa  Nov.  1807*  Moct.  App. 
«•  Bank,  No.  1,  the  bank  was  found  entitled  to  compensate  a  debt  doe  by 
tfaem,  by  certain  bills  discounted  by  one  of  their  agents  in  the  countxy,  (although 
be  was  likewise  responsible  for  the  bill  to  them) ;  it  being  held,  notwithstsnd- 
ingy  that  all  such  bills  must  be  considered  as  discounted  for  the  bank. 

'  In  Ainslie  v.  Ariiuthnot,  Gtfa  June,  Idth  July  1739,  Moit.  4064^  Elchief, 
No  90.  V.  fill,  the  Court  recognised  this  principle,  holding,  at  first,  dist  s 
ftctor  who  took  hills  from  hb  constituent's  debtor  in  his  own  name,  undertook 
the  risk  of  them,  and  afterwards  altering  the  judgment  solely  in  consequence  of 
entries  in  a  Inll-book,  which  were  held  to  prove  that  die  bUls  had  been  taken  for 
the  constituent's  behoof.  The  House  of  Lords,  again,  accounting  the  bill-book 
insufficient  evidence,  retbrned  to  the  first  judgment.  In  Connell  v,  M'Lelland,  5th 
July  178^  Morr.  1485,  a  fiustor  was  found  liable  in  a  bill  drawn  for  the  price  of 
goods  bought  by  him  for  his  constituent,  as  the  bill  was  drawn  in  his  own  name. 
In  Baines  v.  Turabull,  1st  Dec.  1705,  Morr.  1485^  a  fiutor  having  lodged 
tfie  price  of  goods  sold  for  his  constituents  in  his  own  account  with  hu  bankcn, 
from  whom  be  took  bills  which  he  indorsed  to  his  constituents^  he  was  found 
liable  to  them  personally,  though  be  had  no  oommisrion  dA  credere,  Isi,  Be- 
came the  money  was  held  to  be  lodged  in  the  bank  at  his  risk;  and, 
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an  agent  contracting  for  Government  is  exempted^  and  this 
is  no  doubt  the  case  with  furnishings  made  to  him,  or  bills  or 

From  his  mdordag  the  bilk.  This  last  dreumsta&ce^  BcccaoaptsdeA  with  the  cor- 
nspoodenoe  and  other  facts  of  the  case,  was  held  by  several  of  the  Judges  to 
profe  that  the  money  was  at  the  factor's  risk,  1  Bell,  290.  In  Scott  v.  M'Kenae, 
15chjaa.  1705,  Morr,  lOlOl,  factofs  selling  goods  on  a  commission  dtf  crs* 
dot,  having  aent  to  their  employer  bills  drawn  on  a  London  house  by  a  pntate 
bink,  and  indorsed  by  them  to  him,  were  found  liable  for  Iheamount,  not  so 
much,  it  is  said,  on  the  ground  of  their  indorsing  the  bills,  (except  aa  that  shew. 
ed  diat  they  hdd  themselves  bound,)  aa  because  they  should  have  transmitted 
themoner.fiiriHudi  ^  w«t«  lesponsible  by  the  lurtun  of  the  comxxdmoa, 
duDugfa  a  public  bank.  Their  indorsement  appears  in  itself  to  have  been  m 
soffident  ground.  The  judgment  was  aflkmed  on  appeal,  6  Brow.  ParL  C^ 
^9.  The  last  of  these  grounds  of  decision  was  also  adopted  in  Selwyn  v» 
Arbuthnot,  18tfa  June  1730,  Morr.  10094^  where  a  factor,  who  had  remitted 
^  constituents*  money  to  London  by  a  bill  on  a  private  bank,  (though  they 
enkrad  him  to  send  it  by  a  biU  on  the  Bank  of  England,)  was  found  to  hava 
thereby  taken  on  himself  the  loss  which  arose  by  the  bill  having  been  t»- 
icen  oat  of  the  poBt4»ffice,  and  the  money  drawn  for  it  from  the  bank  on  a  fidse 
indonation  and  receipt.  As  to  the  effect  of  an  indorsement  by  the  agent  per- 
sonally, vide  also  Beawes,  No.  97.  In  Wright «.  Crawford,  27th  June  1821, 
1  Shaw,  89,  where  a  factor  was  held  to  have  violated  an  MnentiA]  condition  which 
he  was  lo  observe  in  making  sales,  the  Court  not  only  found  him  responsible,  on 
that  ground  for  price  (the  buyer  having  failed)  ;  but,  aa  he  had  indorsed  the  bills 
for  the  price  in  his  own  name^  they  sustained  summary  diligence  upon  the  bills 
against  him. 

The  same  doctrine  has  been  recognised  in  England.  In  Thomas  v.  Bidiop, 
Bep.  Tcnap.  Hardw.  3,  2  Str.  955,  a  servant  of  the  York-Buildings  Company 
having  accepted  a  bill  for  them  in  his  own  name,  was  found  personally  liable  for 
it  to  an  indorsee,  though  the  letter  of  advice,  (of  which  the  indorsee  was  held  to 
hnow  nothing,)  shewed  that  it  was  drawn  on  the  Company's  account,  and  though 
it  wss  dcaired  in  the  letter  to  be  placed  to  their  account.  In  Lefeyre  v.  lioyd, 
5  Taunt.  740,  1  Marsh.  318^  a  broker  who  sold  some  goods  for  the  plains 
tiib  hating  drawn  a  bill  in  their  ftvour  for  the  price  in  his  own  name,  was  found 
hsUc  to  tbcm  as  drawer,  though  he  pleaded  that  he  had  acted  merely  as  their 
•S«nt.  In  Goupy  v.  Harden,  7  Taunt.  159,  2  Marsh,  454,  Holt,  342,  a  Lon- 
^  bonae,  who  acted  (not  under  a  commis&on  dd  credere)  far  a  house  in  Paris, 
hsrio^  by  their  directions,  sent  them  bills  on  Lisbon,  in  which  they  were  them- 
vlves  the  payeea  and  indorsers,  wore  found  liable  to  them  in  payment  as  indor- 
KK)  aa  they  had  not  added4he  words,  <<  without  recourse,"  to  their  indorsement. 


it56  A6fiirr,»-^^Wft£H  PEB90M ALLY  UABLE  ? 

notes  vrtith  he  subserves  avowedly  in  bis  public  diaracter.  > 
But  it  has  been  found  that,  if  he  subscribes  a  bill  individually, 
though  it  arises  out  of  a  public  transaction,  he  will  be  per- 
sonally liable  for  payment '  In  England,  it  has  been  de- 
cided, that  commissioners  under  an  act  of  Parliament  are 
personally  liable  to  the  banker  ^pointed  by  the  act,  for  drafts 
bearing  to  be  made  by  them  on  the  public  account,  though 
these  drafts  are  directed  to  be  placed  to  their  account  as 
commissioners. '  In  the  same  manner,  executors  granting 
promissory-notes  as  executCMrs,  whereby  they  engage  to  pay 
a  certain  sum  with  interest,  (the  stipulation  id  interest  be> 
ing  considered  as  implying  a  bargain  for  forbearance,) 
■were  found  personally  liable,  in  respect  they  were  held  to 
have  thereby  admitted  funds ;  ^  and  it  has  been  likewise 
^dd,  that  they  would  be  personally  liable  by  indorsing  a 

TTie  same  prindple,  as  to  an  agent's  liability,  waa  recognised  in  AppletoQ  r. 
^^nks,  5  East.  14>7,  which,  however,  does  not  relate  to'  a  bill  or  note ;  and  In 
De  GaiUon  v.  L' Aigle,  1  B.  and  P.  368,  it  was  farther  laid  down,  thift  a  per- 
son acting  as  agent  for  an  indiTidual  residing  abroad  was  pcnonalfy  lutblfc 
Tide  also  Burrel  v.  Jones,  3  Bamew.  and  Alders.  47,  where  the  solidton  for 
certain  assignees  were,  on  similar  grounds,  found  personally  liable.  In  Le>^- 
better  v.  Farrow,  Mich.  1816,  Bayley,  55,  an  agent  at  Hexham  for  the  Duzfasm 
bank  was  found  personally  liable  for  a  biU  drawn  by  him  in  his  own  name,  Aough 
ttie  biU  directed  the  sum  to  be  placed  to  the  bank  account,  and  thou|^  he  alleged 
that  the  plaindff  knew  him  to  be  acting  only  as  an  agent. 

>  Macbeath  v.  Haldimand,  1  T.  R.  172;  Unwm  v.  Wolseley,  id.  674;  Mjrr- 
Ue  V.  Beaver,  1  East  135 ;  Rice  v.  Oiute,  id.  579 ;  Pirosser  v.  Allan,  1  Gow, 
117.     All  these  were  actions  for  the  price  of  furnishings  made  to  public  officen 
.in  iheir  public  character,  and  therefore  they  were  found  not  personally  liable. 

*  In  Douglas  t^  Earl  of  Dunmore,  27th  Nov.  1800,  Hon*.  App.  o.  BlQ,  15» 
Qiis  was  found  in  an  action  of  recourse,  brought  against  his  Lrordsfa^  on  a  biQ 
drawn  by  him  upon  the  Treasuiy,  in  bis  character  of  Governor  of  the  Bahama 
Islands.  Hie  TVeasury  ultiniately  paid  the  principal  sum  in  the  b31,  and  (here- 
fore  the  discussion  was  confined  to  a  claim  of  interest. 

*  ^aton  V.  Ben,  5  Bamew.  and  Aid.  34. 

*  Quids  9.  Monins  and  Bowles,  2  Brod.  and  Bingh,  46a 
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a  bill  or  note.  ^  In  neither  of  these  cases  can  the  parties  be 
free  from  personal  liability^  cpccept  by  engaging  to  pay  sole- 
ly out  of  the  fund  entrusted  to  than,  so  far  as  it  goes.  ^  A 
bill  or  note  drawn  or  accepted  in  this  manner  would  not 
resemble  those  subscribed  by  parties  in  their  own  name^ 
aod  yet  made  payable  only  out  of  a  particular  fund ;  for 
these  documents  are  not  consistent  with  the  nature  of  bills^ 
as  tliey  profess  to  bind  the  parties  personally,  and  yet  make 
the  obligation  conditional.  On  the  other  hand,  in  the  case 
DOW  supposed,  the  obligation,  so  far  as  it  goes,  is  absolute, 
and  its  effect  is  restricted,  only  from  the  limited  nature  of 
the  character  in  which  it  is  contracted.  In  the  case  of  a 
bill,  such  an  acceptance,  even  supposing  it  to  be  condi- 
tional, would  be  quite  valid ;  since,  as  will  aflerwards  ap- 
pear,'  there  is  no  objection  to  conditional  acceptance,  if 
the  terms  of  the  bill  itself  are  absolute. 

For  the  same  reasons  which  have  been  mentioned,  *  as 
excluding  a  husband  from  using  summary  diligence  on  bills 
or  notes  vested  in  his  wife  before  marriage,  it  would  appear 
that  the  executor  of  a  person  deceased  cannot  use  such  di- 
ligence on  bills  or  notes  payable  to  the  deceased. 

When  an  agent  indorses  bills  in  his  own  name  to  his  own 
€orreq>ondent,  in  whose  hands  they  remain,  he  must  bear 
the  risk  of  them,  though  they  are  purchased  with  the  price 
of  goods  consigned  to  him,  and  though  they  have  been  sent 
to  his  correspondent  for  the  purpose  of  being  given  to  the 
consigner.  ^  In  the  same  way,  if  he  place  his  constituent's 
money  with  his  own  banker  in  his  own  name,  he  must  bear 
the  loss  arising  from  the  banker's  failur^  the  property  of 
the  money  bein^  in  these  circumstances,  considered  as 

1  l^u  Bullery  J.»  in  King  o.  Tliom,  1  T*  R.  487. 

'Per  BallflSy  C.  J.»  in  Childi  v.  Monins  and  Bowles,  26%  note  % 

*  Vod.  Chap,  on  Acceptance.  *  Aj^  2M,  • 

*  Bonnan's  Assgnees  v.  Groning  and  others,  1  Staik.  391. 
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k.  ^  Oti  the  Other  hahd^  when  ii  Mil  la  lakto  hf  all  tigtiki 
m  nam^  bf  bis  ]^e^pid^  tiie  tisfit^  atid  dso  dl  the  profit 
nkeddiiig^  iU  ae^U<9 15  the  piihti^.  > 

The  duties  mcunibent  bh  an  ag^bt  #hb  ia  eiApIoyed  to 
Megotiate  or  gjbt  piaymeiil  of  bills  shall  bt  considered  oih 
der  the  head  <tf  negotiiition  and  paytnent 

We  hilkve  hkherto  supposed^  that  there  is  no  more  than 
tee  draper,  aoceptor,  or  ind<^<dr  of  a  Inll  or  note.  Let  as 
iLow  consider  the  case  of  severid  individuals  becoming  bound 
together  in  these  difibreirt  eh^ki^aetelrs  $  Igl^  When  they  are 
not  partHets  in  ti-ade ;  and,  2dfyf  When  they  are  partners. 

i.  It  ha^  been  already  sh^^n,  that  when  several  persons, 
though  not  partners,  subscribe  a  bill  or  note  together  as 
drawers^  acceptors,  or  indorsers,  diey  are  liable  singiH  tn 
Midum^  whether  the  ^ords  ^  conjunctly  and  seYeinIl/' 
are  used  in  the  document  or  not  It  has  bten  Ibund, 
that  a  note  subscribed  by  two  parties,  though  using  the 
word^  <*  I  promise,'ns  good  against  both^  widiout  a  new 
stamp,  if  it  was  the  originid  i^^reement  that  they  should 
both  sign ;  the  word  *'  I,''  being  held  applicable  to  each  of 
them  severally.  ^    The  signature,  however,  of  a  not^  by  one 

>  Wren  v.  Kirkton,  11  Yes.  38& 

4  > 

*  In  HendenoD*!  Ezecutora  p.  BUclcbuniy  3  Camp.  43^  a  Bhipnuttter  was  beU, 
JMf  Ldrd  EUenborougfa,  liable  td  his  owner  fbr  the  profit  made,  tfarougfa  tbt 
■Me  of  ezdumge  tkn  a  bUl  which  he  had  dntwtt,  fMa  Oe  Cipe  of  <lood  Hope* 
an  haaitm^  on  the  dUp^a  aooooaty  no  regttA  Heifig  bad  t6  wk  aUteged  taatatif 
utage.  On  die  B«me  pri^ple^  hk  Tijomaon  ih  HaTeliM:h»  1  Gan^  &n,  th" 
owner  of  a  ship  freighted  hy  Goycmment  was  feund  by  Lard  SUeoborouglk 
alone  entitled  to  A^  whole  money  agreed  to  be  given  for  it,  diougfa  piit  of  it 
hldbd^h  tlipakted  td  the  captain  afe  k  nwatd  fbr  l£s  If^enbtud  ei«hSona ;  itbcbg 
Md»  ihilM  be  w»  tW  «Mer*«  itt^MI^  ha  eoidd  dM  le(t«b«Hiefailbr  hii«  i^ 
a  third  party. 

*  AmiB,B9. 

*  Clark  9.  Blackttock,  Holt,  4t4,  per  Bayl^,  J.  la  Oie  case  Ukafwise  of 
Lord  Oalway  v.  Matthew,  1  Camp.  402,  Lord  Ellenborongh  held,  that  a  voce 
bearing  the  words,  «  I  promise,*'  and  aabaciibed  for  **  J.  Matdww,  J.  Wfait> 
««  smith,  and  J.  Smithson,  J.  Matthew,**  wonld  be  biodihg,  not  on  Maitfacv 
alone,  bat  on  all  die  three  partnen.    TM  action  ftilcd  on  another  ground,  to  h» 
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of  twoparti«0,  us  w  wdividual,  whether  the  (wo  are  in  partr 
Aersbip  or  iiot»  will  not  subject  the  other  party  in  on  action 
on  the  note»  although  it  should  have  been  granted  ^  a  se- 
curity for  a  joint  debt  ^  When  a  bill  or  note  is  payable 
to  several  persona  not  in  partnership,  it  i^nnot  be  transfer^ 
red  without  an  indorsement  by  them  alL  ^  It  may  be  even 
<loQbted  whether  the  debtor  is  bound  to  pay,  ex^cept  on  a 

noticed  afterwards.  In  March  v.  Ward,  Peake,  129,  Lord  Kenyon  held,  that 
a  note  signed  by  two  parties,  though  bearing  only  the  words,  <<  /promise,'*  &c. 
vas  goodagamst  both.  In  •  more  recent  case.  Hall  o.  Smith,  2  DqwI.  mad  RyL 
^  1  Banev.  w^  Craww.  407,  where  •  Bote  wm  thus  signed ;  "  For  W 
"  Smttb,  W.  P.  Smith  and  W.  E.  Taylor,  W.  Smith,"  W.  Smith  was  held  by 
the  Court  of  K.  B.,  to  be  liable  severally  for  the  note.  He  and  the  other  two 
parties  were  partners,  as  bankers,  at  the  time  of  his  signing.  It  was  not  decided 
that  they  woold  hare  been  gevenJfy  liable,  in  consequence  of  his  signing  for  t)iem ; 
but  it  was  held,  that  he,  at  all  events,  Jbaving  signed  for  hinuelf  olao,  must  be 

'  fiiffkin  V.  Walker,  2  Camp.  308,  The  same  doctrine  was  admitted  in 
£na!y  v.  Lye,  15  East  7,  where  there  was  a  partnership,  in  so  far  as  regard- 
ed the  action  on  the  hUlf  although  a  claim  was  also  attempted  under  the  count 
of  maoay  had  and  received  t9  the  company's  use. 

*  Carwick  v*  Vickery,  2  Dougl.  653.  In  this  case,  it  was  ultimately  dedd- 
d,  m  confonnxty  virith  fte  usage  of  merdiants,  as  proved  on  the  trial,  that  when 
a  fttfacr  and  son  both  llrew  a  bffl  payable  *<  to  our  order,*'  and  the  son  alone  in- 
dorsed it,  tbe  indorsement  was  bad,  though  the  Court  of  K.  B.  at  first  held,  that 
byaaoigthevrords,  '*to  our  order,"  they  had  made  themselves  partners  as  to  this 
traiuactien.  A  contrary  doctrine  appears,  at  first  sight,  to  -haTe  been  held  in 
Soodand,  in  EcA)ertson  v.  Forties,  17th  Jan.  1685,  Morr.  14674s  whece,  ae- 
a^rding  to  Fountainhall,  it  was  decided,  that  two  payees  of  a  bill  were  comi 
cndmdif  and  that  payment  to  one  liberated  the  debtor -for  the  whole,  reserving 
to  the  other  payee  liis  recourse  against  the  co-creditor.  But  the  report  by  Har- 
one  hears,  that  the  Court  hdd  tlie  sum  in  the  bill  to  belong  to  the  payees 
equally,  so  tlist  neither  of  iStxem  could  indorse  the  whole  sum,  but  only  4he  htif. 
Bat  die  right  to  transfer  and  to  receive  payment  of  bOls  appears  to  rest  on  die 
vme  Ibodng.  Now,  as  a  bill  or  note  forms  one  entire  obligation,  it  appears  not 
capdile  of  being  ether  transferred  or  discharged  without  the  signature  of  all  the 
oUigett.  Eadi  of  them  may,  according  to  Harcarse,  have  an  equal  interest 
nterar;  but  die  debtor  is  not,  theteftire, .obliged  to  consent  that  an  obUgadwi 
«faich  is  indiviflble,  dioidd  be  divided  by  separate  discharges  or  IndorsQnenta 
from  each.  He  seems  entitled  to  refuse  payment  till  he  gets  full  possession  of 
the  bill,  and  a  diadiarge  from  every  person  entitled  to  sue  on  it.  Their  remedy, 
if  toy  of  them  refuses  to  concur  in  a  discharge,  or  an  action  for  payment,  ap- 

n2 
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demand  by  them  all^  or  whether  action  or  diligenoe  can  pro- 
ceed against  him,  except  in  their  joint  names.  ^  If  any  of 
them  should  refuse  to  concur  in  necessary  measures,  the 
remedy  appears  to  be  by  an  action  at  the  instance  of  the 
others  against  him.  If,  indeed,  the  bill  or  note,  should  be 
made  payable  in  express  terms  to  both  of  them,  **  conjunctp 
*<  ly  and  severally  ;**  or,  as  these  words  have  been  intei^ 
preted,  >  *<  to  them  or  either  of  them,"  then  either  of  them 
may  take  payment,  on  giving  up  the  bill  discharged.  But 
no  such  power  seems  to  be  implied  in  the  ordinary  struc- 
ture of  bills  or  notes  payable  to  two  or  mdk'e  individuals. 
A  bill  drawn  on  several  individuals  who  are  not  in  partner- 
ship, and  not  accepted  by  more  than  one  of  them,  is  binding 
only  on  the  acceptor, '  although  the  drawer  should  be  bcr 
tor  for  all  the  several  drawees.  ^ 

2.  Partnership  implies  a  general  mandate  to  each  partner, 

whereby  he  is  entitled  to  bind  the  company  and  the  indivi- 

'  dual  partners,  by  subscribing  for  them  any  obligation  which 

appears  to  come  within  the  ordinary  course  of  their  busi- 

pean  to  be  by  an  mddaa  against  hini  for  his  conciirrBqpe»  and  fior  the  dam^se 
arising  from  his  reAisaL  In  adbtfaer  case^  Lyon  and  Spynie  v.  Azdocfa,  l&h 
Dec  1744^  Horr.  14676^  two  of  three  payees  in  a  bill,  altfaongh  die  tfaixd  le- 
foaed  his  concunenoe^  obtained  decree  against  the  acceptor  ftir  the  ftdl  sum. 
But  the  acceptor  knew  that  the  sum  in  the  biU  had  been  borrawed  by  dicm  all 
jointly  ;  so  that  they  were  found  entitled,  in  a  question  with  him,  to  sue  sbglj 
lor  its  amount^  in  order  to  relieve  them  finom  this  loan,  for  the  whole  of  wfakfa 
each  of  them  was  liable. 

>  Fids,  2S3,  note  2.  •  Forbes,  119. 

*  This  doctrine  b  laid  down  by  Molloy,  2,  10,  18;  Beawes,  No.  928, 
and  Msrius^  Si.  All  these  authors  eicept  the  case  whese  a  bill  is  address- 
cd  to  one  party,  "  or  to  another,"  holding  that^  in  that  case^  the  signature 
of  dtber  would  be  sufficient.  The  subscription  of  two  parties  to  a  note, 
**  X  Connor,  or  else  Henry  Bond,"  has  been  found  ineflRioUial  against  the  lat- 
ter, as  importing  merely  a  conditjonal  obligation,  mUe,  24t,  note  9L  But  p9- 
haps  the  same  olijeition  does  not  ^>ply  against  a  request  **  to  one  or  other**  of 
two  persons  to  actqUp  because,  in  thb  case^  the  dimwer's  obligation  is  alwsfs 
absolute. 

*  Molloy,  2,  10,  19. 
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ness.  1  Any  putner,  therefore,  may  bind  the  comp 
third  parties  by  signing  biils  or  notes  in  Uteit  name 
ther  for  the  price  of  Ritnishings,  for  money  lent,  or 
wise ;  *  and  that,  even  though  the  company  contract 
prohibit  him  from  signing  these  documents,  the  put 
being  bound  by  such  a  secret  stipulation,  but  being  t 
to  rely  on  the  power  implied  in  his  character  of  pai 


■  EnktM.  %  3,  SA  It  WW  dtdiM  ii 
Mon'.  11567,  that  ■  partner  cumot  eata  Solo  ■  lubmiaion  regardiDg 
psnj'i  joint  ■flain;  and  in  Hacalpine,  Fleming  and  Co.,  13th  Ju 
MOTT*  1 4672,  ifae  Couil  held  that  mbacribinf  to  a  Canal  Ompan  j  dU 
wilbin  dM  pomn  td  an  ii>di*idual  partner,  altbou^  thejr  alio  bald  th* 
■ent  of  the  companj  to  luch  lubacriplian  by  him  muit  be  praumed  A 
■tibuqnem  acti.  In  Stein  0.  Caldcr,  Sd  Feb.  1794,  a  bDl  indcmed  b 
ncr  iridi  tlie  companj'a  finn  in  a  traniaction  out  of  the  line  of  their  I 
fimnd  not  bindliig  on  than.  Fidi  notcoftbii  <aMb}UrBeIl,i.  3]4» 
alio  reAn,  on  tlw  nmc  nilgcct,  to  a  CMC  M'Nwr  «.  Handenoii  and  I 
Jan.  IBOS. 

■DewBTB.  Iiniar,  14tfa  June  17«e,Horr.  liMD.  TUiprincipki 
■ettlad  in  England  ■■  well  m  Scotland,  that  it  ii  ufflcient  to  tefti  t 
nej  r.  Hall,  I  Uk.  1S6,  Lonl  Bajm.  175,  South  e.  Jarrca,  Lor 
I4M,  and  Htrmoa  v.  Jackion,  7  T.  R.  S07,  when  Iha  general  rait 

in  a  nnmbei  of  Ifae  Uter  cava,  to  be  aftswanb  died,  the  only  queMioi 
relating  to  itaapplicitioa.  It  wai  taken  Tor  granted  In  ■  *er;  recent  ci 
deco  Bivweiy  Comjian;  >.  Gnf,  1884)  t^prding  a  bill  granted  by  on 
of  a  company,  aa  pa-  procuratum  of  the  companj,  tbongh  the  other 
(iiqiulcd  the  Act,  that  they  bad  (snpowcfed  him  to  gnnt  biUi  in  their  u 
caie  waa  bald  to  turn  Kilaly  on  Itw  question,  wbctbcr  the  creditor  b  the  I 
wbtn  lie  (oak  il,  Oiat  it  wai  a  fraud  oo  the  ccnnpanj. 

*  Thia  doctrine  it  implied  in  the  Lord  ChanceUor'i  opinion  in  Ex  pi 
banua,  8  Vea,  548,  which  uidt.  In  one  cau.  Grant  e.  Bawkei  and 
1817,  Chitty,  31,  note  c,  where  the  indonee  of  a  bill,  accepted  in  E 
certain  companj  by  a  partner,  brought  an  action  againrt  the  other  pal 
being  pnn«d  that  the  articles  of  copartner;  probitnted  mcoibefi  from  d 
billi  or  notes  in  thf  companv^s  name,  Lord  Ellenborougfa  held  that  tlu 
in  order  to  recorer,  muat  >bew  that  be  had  giien  value.  But  in  Sco 
the  prindplet  alread;  eiplained,  oali,  10%  et  teg.,  trtetj  bolder  is  pre 
liave  giTen  value,  and  wch  a  presumption  cannot  in  general  be  redar 
opt  bj  bis  writ  or  oath. 
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ThU  t^leb,  hot^vk,  Will  itot  be  fltailable  to  apait^  wbo  woi 
aWbre  of  sti^h  a  firdhiliMoh,  ad  the  character  of  partiiet 
ifterely  raises  a  presuinption  of  power,  which  may  be  re* 
dargued  by  express  notice  to  the  contrary.  ^  Any  partner, 
though  his  name  do  not  appear  in  the  firm,  will  be  liable ;  * 
and  though  a  bill  should  be  drawn  by  a  foteign  house  on 
^  branch  in  this  country,  who  reftise  acceptance,  the  part* 
ners  in  this  country  will  be  liable  individually  to  diligence 
as  drawers.  ^  It  will  be  no  defence  that  the  partner  who 
signed  the  bill  or  note  has  done  so  fraudulently  for  his  own 
bdhoof,  *  or  has  applied  the  funds  arising  from  it  to  his  own 
separate  use,  if  the  party  who  deals  with  him  knew  nothing 
of  their  intended  application.  ^   But  a  party  who  is  privy  to 


■  In  Lord  Otolway  v.  Mattew,  10  EMt.  SAS,  mctian  agMPat  the  potMr  of  i 
MMpony^  on  %  aoC8  granted  by  another  {lanner  in  nattieaf  aU  Ibe  diffivent  {Mt* 
nen,  after  the  plaintiff  bad  got  notice  from  the  defendant  Ifaat  he  would  nM  |M3r 
noteb  dgAOd  by  ihli  party  in  the  c^mipany'sname,  was  rcAAed  on  Ihe  gvoadd  now 
elated. 

^  Swan  «.  Steele^  *!  Bast.  210,  3  fimldi,  199. 

*  lliomflon  V.  Liddd  and  Co,,  9d  July  1812,  F.  C  TUs  role  secas  lo  be 
^Bfilrent  fWmi  that  adopted  in  England,  whei«  partners  appear  to  beonly  joinii^ 
^SMe,  In  HdD  v.  ftnith,  2  Dowt  and  Ifyl.  584^  1  Bamaw.  and  Oasaw.  407» 
xme  partner  was  Toend  severaUy  ttflble  on  a  note,  but  only  on  ika  gnnmd  of 
Ids  nnbg  the  words  **  I  pr<taaise,"  and  subsciiUng  Ms  «wn  nama  Iter  Idaaiif 
snd  his  portnen. 

*  H^ was  pleaded,  htft  wfdiont  success,  in  Bmn  v.  Steele,  «M«,iuila^  whws 
^e  deephig  pa^fber  of  a'firm  was  4Hund  liable  for  the  indorsameiit  oT  m  hSU  nader 
that  firm,  when  made  on  account  of  a  debt  contracted  during  a  sapmiebuafaMS 
-terf ed  under  Ihe  some  -firm,  but  in  which  he  had  no  interest,  in  Baker  v. 
'CSufflidn,  Peake,  SO,  the  member  of  a  company  was  ftnnd  liable  for  a  laR 
granted  under  the  firm,  though  he  pleaded  that  it  was  granted  on  account  of 
^certain  other  transactions  carried  on  under  the  same  firm,  and  widiwlidifaehsd 
BO  concern.  But  if  ttiere  had  been  in  fiict  two  distinct  companies  canyisg  oa 
innlneas  tmder  the  same  firm,  the  holder  of  a  bill  or  note  subscribed  bylha  ftna 
would  hare  been  entitled  to  sue  only  the  members  of  one  firm,  ndl  9f  both  % 
tide  M^air  o.  Fleming,  cited  in  Montague  on  Psitnenid|ia,  i,  St 

*  This  misapplication  «f  Amds  was  held  by  Lord  Oiancellov  Kldon,  in  et  fmU 
Bonbanus,  8  Ves.  540,  to  be  no  reason  against  subjeccbig  te  company  i»hca 
dieir  firm  was  Bttbscribed. 


\ 
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his  fiimd  cwiutf  jt^ke  hem^  by  9ucb  9  bi}}  or  note,  i  though 
the  9«m  d^mocpt  will  be  gqq^  in  the  haiuls  of  n  bona  fide 
ifid^i^f^,  ^  Accession  to  the  fraud  will  be  presumed, 
wiiea  f^  pcgripp^  t^ke^  a  bill  pr  npte,  drawn  or  accepted  by  ^. 
parOi^  w4^  the  qompftpy  iirm,  ifi  pay^iisnt  of  his  separate 
debt, '  irithput  informiifg  tl^  other  partners.     On  the  other 

'  In  J^xdmi  p.  fibaipe,  2  £q>.  52i^  the  plaintiff  was  found  not  entitled  to  sue 
the  partner  of  a  cwoapany  on  a  bill  indorsed  to  him  by  the  other  partner  under  the 
company  finn,  the  indorser  having  told  him  to  keep  the  transaction  secret  firooi 
bis  copotaer,  which  was  held  sufficient  to  have  made  bim  sware  of  the  fraud. 

'  Has  was  admitted  in  Arden  v.  Sharpen  note  1,  and  is  impUfd,  indeed,  i» 
almost  all  the  other  cases.  The  mandate  presumed  from  partnership  is  good  as 
to  tbois  paitias  who  an  ignorant  ^f  its  misappUcatioii,  mid  it  is  only  when  » 
pttiy  hwomas  aware  4>f  this  that  it  is  annulled  as  to  him* 

'  On  this  gmmd  priacipaUy,  vis.  that  Hbt  bills  were  accepCed  in  Jtfae  cneditor's 
&«o«r  uadftr  Ae  company  finuy  fgr  old  debts  due  to  bim  by  the  Mccpling  part* 
icr  indMdtutty^  and  without  the  knosrledge  of  the  otfaqr  partners,  (though  thcrv 
vm  also  other  djcnmstapoes  n^ore  directly  indicative  of  fraud,)  the  Couit  of 
SoaoB  inspepdad  cfaaigas  on  such  bills,  in  Blair  Miller  v.  Douglas,  28d  Jan. 
18II,  F.  C.,  in  Kennedy  and  Mandatary,  28d  Dec  1814^  F.  C,  and  in  Clark 
*.  aisplMtd,  Mk  Kor.  18^1,  1  Shaw.  17& 

h  Eogland,  in  the  ease  of  Sheriff  e.  Wilkes,  1  East  48,  where  an  aolion 
VH  faen^  agiiast  a  partner  oa  a  biU  aecepted  under  the  company  firm 
hf  tiro  olhar  partners,  for  a  debt  due  io  the  plaintiff  beSorm  the  defrndant  be. 
eaw  a  poitner,  by  a  fomer  firm  to  which  the  other  partners  had  belonged,  tin 
Goiirt  of  X.  B.  diswiased  the  action.  Tliis  doctrine,  vis.  diat  makJUa  is  pre* 
sesuhie  n^imk  a  peMon  lakes  ^  con^pany  obligation  from  a  partner  for  his  ib« 
P«Blsd^ialittddo<WDby  theLoed  Chancellor  in  er  jMrts  fionbanus,  8  Vca. 
S^  A  flodlar  opinion  aa  to  the  presumptivie  fraud  of  drawing  a  b£U  on  a 
coDipany,  for  a  separate  debt  due  to  the  drawer  by  an  individual  partner,  even 
tboo^tiie  bin  aboold  be  accepted  by  the  company  firm,  was  expressed  by  Lord 
Kayott,  in  the  caae  ef  Willis  «.  Mastcnaan,  2  E^.  780.  In  Green  o.  DeaUn, 
2  filaHu  317,  which  waa  an  action  on  a  bill  drawn  under  aoompanj  firm  by  ona 
of  Asir  paitnas,  payd>le  -to  Ms  own  ordv,  and  indoned  by  Mb  ^  4®  plaintiff 
n  p^tteat  of  a  aura  advaneed  to  enable  him  to  become  a  mspiber  nf  .thia  wmf 
&na;  (the  plaintiff  knowing  that  he  had  thus  drawn  the  biU,  but  not  that  thip 
^M  done  indioot  consent  of  Uaeopartaars;)  Lord  Ellcnboraugh  held,  ^tbat 
"  oae  psttner  had  no  right  to  bind  another  without  his  knowledge,  by  drawing 
**»  Wier  hisawn  private  Aebt,'*  and  therefore  he  non-sailed  the  plaintiff.     In 
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hand,  when  li  partner^  lirho  bwes  ajqwunatedell^fapdoicfis-* 
ed  of  a  bill  drawn  and  indorsed  in  name  of  the  ixm,  bat 
without  any  apparent  reference  to  fab  debt,  as  where  it  is 
idfawn  for  a  diffisrent  sum,  and  where  the  creditor  d^es  not 
know  that  his  debtor  actui^y  drew  or  indorsed  It^  the  latter 
may  safely  take  it  in  satis&ction  of  the  debt,  since  it  is  pre« 
sumable  that  the  debtor  has  acquired  it  fairly  by  virtue  of 
some  separate  transaction  with  the  company.  ^  Subsequent 
approbation  by  the  partners  of  a  company  will  give  efficacy 
to  acts  of  a  single  partner,  which  would  not  otherwise  have 
been  valid.  ^ 


Hope  V.  Cufl^  dted  1  EmL  45^  where  the  phnittilb.had  takeii  from  m  mocfaiat 
a  guaiBiitee  for  a  lepente  debt  of  his,  written  with  his  own  hend^  and  ogned  in 
neme  of  m  new  Snn  which  he  had  jofaied  after  the  dddt  was  oontneted,  hut 
willioat  the  knowledge  of  Ae  other  paitnen,  Lotd  Mandidd,  in  direeting  Ifas 
Jniy ,  iqipeared  Mtbfied,  that  the  parties  to  the  guacantae  had  altlMr  bean  guil^ 
of  fkwoAf  or  of  gross  ne^igenoe  ;  and  the  Jurj  harii^;  found  for  theddGindsa^ 
(a  partner,)  in  an  action  on  the  guarantee,  the  Court  afibmed  their  verdict. 

*  This  WIS  found  by  the  Court  of  K.  B.,  under  dreumstances  nearly  sonikr 
to  those  mentioned  in  the  text,  in  the  case  of  Ridley  v.  Xsylor,  13  EaaL  175. 
Hm  Court  sffpear  to  have  held,  1j<;  That  Ifaa  Creditor  was  entitled  to  pvcswv^ 
under  the  circumstances  of  this  case,  that  Us  debtor  had  got  possession  of  thii 
bill,  with  consent  of  his  copartner,  by  virtue  of  some  separate  transactions  sad 
2d^,  That  there  might  have  been  evidence  to  prove  the  oontrsry,  if  it  had  been  the 
case,  but  vrfakhevidenoe  had  not  been  adduced.  In  Hendsfson  v.  Wild,  8  Gsop. 
fi61,  where  the  deftnoe  againet  an  action  by  the  partners  of  a  oompany  ftr  the 
price  of  furnishings  by  them  to  the  defendant  depended  on  leeeipta  fiir  the  pries 
given  by  one  of  die  partners,  wholes  was  admitted,  thereby  set  off  a  private  debt 
which  he  owed  the  defendant  agamst  the  debt  in  question.  Lord  EUenboroagh 
held  that  tibese  receipts  would  be  valid,  if  granted  bona  fide  during  the  partner- 
sh^  But  the  Jury  found  that  they  were  fabricated  after  its  dissolution,  snd 
thsrslbre  there  was  a  verdict  for  the  defendant.  The  opinion  eiprosacd  by  hie 
Lorddnp  probaUy  proceeded  on  the  ground,  that  the  defendant  nu^it  feirly 
prssume  that  the  grsnier  of  (he  rece^  was  entitled  to  dischaige  the  dd)t  in 
questiott,  even  on  the  footing  of  setting  it  off  against  his  own  private  daim,  ta- 
king on  himself  the  burden  of  accounting  for  it  afterwards  to  his  copartners 

*  fiandilands  o.  Marrfi,  2  B.  and  A.  67a  On  this  principle^  the  partner  of 
a  company  was  held  boundt  in  this  case,  by  a  guarantee  of  the  purchaaa  of  an- 
nuities made  by  another  partner  in  the  company's  name;  it  i^pearing  ihst 
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In  a  junt  trader  which  is  tmly  a  putoership  for  a  linit< 
ed  purpose,  the  doctrine  regarding  the  power  of  one  parti- 
ner  to  bind  the  rest  appears  to  be  neariy  the  same  with  that 
aheady  laid  down,  under  these  exceptions,  however,  via. ; 
lit.  That  there  is  geuerally  no  firm  in  such  transactions,  tSr- 
though  a  partner  may  adopt  some  other  mode  of  shewing 
that  his  obUgstions  are  contracted  fiir  the  commrai  concern, 
not  indiridoally;  and,  Siffy,  That  such  obligations  will  not 
be  effectnal  against  the  other  partners,  if  they  relate  to  any 
other  txansactifm  than  that  which  is  the  suli^eet  of  the  joint 
adventure. '  Tlie  joint  partners  having  no  unlimited  powers 
of  binding  each  other  with  reference  to  the  public,  as  in  the 
case  of  an  ordinary  partnenihip,  their  obligations  are  re- 
stricted to  the  precise  objects  of  the  contract  under  which 
they  act. 

It  has  been  decided  in  England,  that  the  executor  of  a 
deceased  partner  continuing  the  '^partnership  for  an  infant, 
and  signing  bills  in  the  course  td*  it,  is  [personally  liable  in 
payment,  he  being  held  to  take  the  responsibili^  on  him- 
sel/,  as  he  had  professed  to  act  for  a  party  who  could  not 
be  responsible. '  The  same  nde  would  perhaps  be  follow- 
ed in  Scotlandy  where,  indeed,  it  was  once  decided,  that  a 
father  could  not  engage  his  son,  then  eleven  years  of  f^;e, 
in  trade,  and  that,  therefore,  he  hipiself  was  perspo^y 
liable.  ^ 

though  (udi  m  tnifactioii  did  not  £>11  under  the  compaay'i  luual  buniwH,  h 
had  been  acUuD  j  entered  in  tfaor  booki,  w  tiiat  ill  the  partnai  oAa  muit  or 
ought  to  have  known  of  it.  A  nmilar  deeiiion  waa  given,  on  dw  matt  ground, 
in  the  aae  of  BUekwood  end  Co.  e.  Bower,  Ilth  Jul^  ISOfi,  and  llth  Jum 
1806,  dted  Id  1  Bdl.  314,  note  E. 

*  In  wnUHDi  V.  Tltoam  aai  odwn,  6  E^  14,  d»  deftodauti,  who  Iwd  be- 
come bound  to  gnanntce  dw  ontflt  of  ■  paiticnlar  diip  in  ooojiuKlioa  with  dn 
altipnueter,  were  found  not  to  bare  nwde  thtnwelw  liable  Ibeidijr  for  a  bill 
drawn  for  the  priTata  accommodalioa  of  one  of  Iham,  and  accepted  bj  him  on 
I  lis  own  acoounL 

*  Wightinan  d.  Townrae  and  odien,  1  M.  and  S.  418. 

■   H'AuUr  r.  Reoaj,  15th  Feb.  1803,  8  BeU,  S27,  nolo  3;     It*  ume  opl- 
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It  may  be  land  down  genorailyy  that  a  putnejfM  fubw^ 
tiaa^  m  ordar.fta  bfid  the  compaay^  must  bear  .to  be  for  its 
bdbtodf.  It  ts  of  no  consequence  whedier  this  is  bidicsted  bgr 
ills  subscribing  the  finoy  ^  or  subscribing^his  own  name  ^  fer 
^  the  tampanjj^*  or  for  the  partners  by  namc^  '  But  tibe 
coinpany  will  not  be  heund  by  a  bill  or  notet  if  t^y  io  not 
^appearin  some  way  or  other  on  the  face  of  it;'  aa»  forin- 
stance,  iHiere  only  one  of  two  parties  signs  a  note^  though 
it  should  be  granted  as  a  security  for,  a  joint  debt;^  or 
where  a  partner  signs  a  biU  indiTidualljr,  j^en  for  money 
which  is  uldmately  applied  todiecQitqpaiiy's  use;^  orwfaeze 
a.bill  is  drawn  on  two  partneie»  and  only  one  of  them  sg- 
<eptM»^  It  is  the  same,  in  this  poin^  of  view,  whether  the 
bill  so  accepted  be  drawn  on  a  private  or  an  inoorporated 

nian  was  ezpreased  on  the  general  poipt  by  three  Judges  against  Uie  father^  m 
the  subsequent  case  of  Calder  v,  Dowi^e,  11th  Dec.  1811,  F.  C  Tliiee  other 
JiMgts  were  of  a  difeent  opimoqu  But  tlie  case  was  deeideil  <|ii  Ihe  gnmad 
iluitiliftfiafatr  bad  mlapwM  engaged  loindfi  ool  hif  son,  w  a  partiMr. 

>  Fiiduiey  V,  HaU,  1  JLoid  Biiyin.  175. 

'  A  Bubscriptien  of  this  kind  was  held  suflldent  in  Lord  Galway  p.  MattbeWf 
ante,  266,  note  I. 

'  This  principle  seems  to  have  been  recognised  in  two  cases,  (not  idatSng  ta 
UQs^nolas,)  Meaz  Midotfaenv.  Humphny,  8  T.  IL  25<  «id  ]>  Hoe  and 
others  p,  Bigrlej,  8  T.  R.  39&  In  a  more  recent  case,  SoSlikO  sf  partM,  1 
Buck's  B.  C.  100-3,  where  a  person  cariying  on  a  concern  under  his  own 
name,  but  in  which  another  person  was  secretly  a  partner,  drew  certain  InUs  in 
his  own  name,  idiich  the  other  partner  indorsed,  Lord  Chancellor  Bldon  fadd, 
that  aujcb  bills  oouU  not  be  chaiyeatde  aguast  the  partaerdiip^  but  only  egaioit 
the  Mividiial  estatea  of  ll»»  parties,  unless  it  was  proved  that  thie  dcawer  bad 
ajgned  his  name  to  them  as  representing  tibe  {wutnersbip,  and  unleaa  Ifae  holdcn 
had  also  advanped  money  en  the  fiiith  of  the  partnership,  or  pzpved  that  the 
money  advanced  had  been  applied  to  the  conqMsy's  bdioo£  It  waa  bdd,  dist 
the  blHs  were  not  drawn  in  the  cooayawy'a  iwmf^  from  tfie  ctynwanttwuye  of  the 
ater  paKttier  hawig  indoieed  theoi,  sa^iAg  l|if  iiidorieTOen.t  w/^fild  Iwve  been 
iMmepiwsaiy  if  they  inid.Ma  ao  drawn. 

«  SiiOuv.  W«lkw,  $e  Cmp.  90^ 

*  £mly  V.  Lye,  15  East.  7. 

*  Menus,  64.     In  Mason  v.  RniQMy  aniier  and  junior,  a»k%  86%  note  3, 
one  of  two  partners  havii^  accepted  indinduflly  «  bill  addressed  to  the  coo- 
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Compimj.  1  In  one  case,  ^  where  a  partner  abroad  ivas  in 
the  habit  of  raising  money  by  authority  of  the  company,  and 
of  drawing  bills  for  it  on  them,  which  they  generally  accept* 
ed,  they  were  hdd  liable,  eren  for  the  amoont  of  some  bill4 
so  drawn,  which  they  had  not  accepted ;  not,  however,  upon 
the  b3Is,  or  on  the  ground  of  their  partner's  individual  sig* 
nstore^  as  drawer,  being  the  signature  of  the  firm,  but  uih 
der  the  count  for  money  had  and  received,  on  the  ground 
that  he  had  borrowed  money  for  their  use  by  their  author 
rity.  This  ease  is  not  at  all  inconsistent  with  the  preceding 
doctrine. 

It  is  a  diflferent  case,  where  all  the  transactions  of  a  com« 
pany  have  been  carried  on,  and  their  obligations  signed^ 
with  the  name  of  one  partner.  In  such  a  case,  his  signa* 
tore  may  be  considered  as  the  company's  firm,  and  there* 
fere  the  whole  partners  will  probably  be  liable  to  an  action 
on  a  bill  so  signed.  But  as  such  a  signature  afibrds  a  pre* 
sumption,  that  only  the  individual  whose  name  appears  is 
liable,  which  presumption  must  be  redargued  by  proo^ 
there  does  not  appear  to  be  ground  for  summary  dili-» 
gence.* 

Thene  is  still  another  case,  viz.  where  one  of  tl||e  partners 
in  a  company  or  joint  adventure  signs  his  own  name  to  a 
bill  or  note,  not  as  the  ordinary  signature  under  which  the 
concern  is  carried  on,  but  by  virtue  of  an  agreement  be* 
tween  him  and  the  other  partners,  that  this  plan  shall  be 
adopted  to  raise  inoney  for  the  ccnnmon  behoof,  and  of 
which,  accordingly,  the  company  or  joint  adventure  is  to 
reap  the  benefit.  In  such  a  case,  the  other  partners  would 
not  be  liable  in  an  action  -on  the  bill  or  note,  since  the  com- 
pany is  not  in  any  shape  a  party  to  it.     But  it  may  be  held 

pttiy,  tins  was  bdd  by  I^ird  EUenborough  to  be  conitnictiyely  the  company's 
aceepCance.  But  it  may  be  doubted,  for  the  reasons  already  mentionedy  wfaee>er 
ttds  doctrine  oould  be  adopted  in  Scotland. 

'  Molby,  2, 10,  19. 

'  Dentoo  «.  Rodie  and  another,  3  Camp.  493,  per  Lord  Ellenborough. 

'  Hie  prineipIeB  ^iplicable  to  sudi  a  signature  are  laid  down  by  the  Lord 
dumceOor  in  Bolitbo  e;v  parUf  anie  270,  note  3. 
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that  they  are  liable,  under  the  whole  circumstances,  for  the 
debt  The  contraction  of  it  is  a  company  transaction ;  the 
funds  that  it  produces  are  company  funds,  of  which  the  com- 
pany is  entitled  to  reap  the  sole  benefit;  and,  therefore, 
although  this  should  not  be  known  to  the  creditor  when  he 
takes  the  bill,  he  would  seem  to  have  a  good  claim  for  the 
debt  as  a  company  debt,  in  the  same  way  as  he  would  have 
an  action  for  the  price  of  goods  bought  by  their  instructions 
and  for  their  behoof  though  ostensibly  by  an  individual 
partner  alone.  K  funds  are  thus  raised,  in  the  course  of  the 
joint  business,  upon  bills  subscribed  according  to  the  phm 
previously  arranged,  it  may  be  doubted  whether  the  partners 
are  not  liable,'  even  though  the  managing  partner  should  af- 
terwards apply  the  money  to  his  own  purposes.  The  case 
is  distinguished  from  that  of  an  agent  raising  funds  on  bills 
subscribed  by  himself,  but  which  he  binds  himself  to  employ 
for  behoof  of  hb  principaL  In  that  case,  the  agent  merely 
comes  under  a  private  engagement  to  his  principal,  with 
which  the  creditor  has  no  concern.  But  he  is  still  in  titido 
to  the  fund,  and  the  principal  has  no  right  of  property  in 
it,  but  only  a  claim  for  the  general  balance  due  to  him  by 
the  agent  on  their  whole  transactions.  If  there  is  no  such 
balance,  he  has  no  claim  whatever.  In  the  other  case,  the 
fund  raised  by  the  bills  belongs,  from  its  first  creation, 
to  the  company,  who  have  right  to  all  the  profit  arising 
froija  it,  independently  altogether  of  the  general  state  of 
accounts  between  them  and  the  partner  whose  name  is 
subscribed  to  the  bilL  These  remarks,  however,  are  made, 
rather  with  a  view  to  the  full  discussion  of  this  matter, 
when  it  may  occur,  than  as  foiming  the  grounds  of  a  de- 
cided opinion.  ^     In  a  recait  case,  <  where  the  managing 


'  A  caw  like  this,  of  money  nised  between  two  paitnen  fiir  pertnenbip  pur- 
potesy  thougli  on  bills  drawn  only  by  one  of  them,  i«  put  in  expmU  BolitbO) 
anUf  270,  note  3^  by  the  Lord  Chancellor,  who  giTes  an  opinion  similar  to  Uut 
now  detailed. 

'  Williamson  v.  Johnson,  2  Dowl.  and  Ryl.  281 ;  1  Bamew.  and  Cxvssw. 
146.     The  Court  seems  to  have  gone  cliicfly,  in  this  case,  on  the  psrtncrN  prac- 
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partner  of  a  company  had  been  in  use  to  subscribe  bills 
for  diem  as  *'  per  procuration  of  Habgood  and  Fowler/' 
which  firm  they  did  not  then  generally  use,  (their  actual 
finn  being  Habgood  and  Company,)  though  it  had  been 
used  by  a  former  company  to  which  they  belonged,  the 
Court  of  King's  Bench  unanimously  sustained  action  against 
the  company  on  a  bill  thus  indorsed,  holding  that  there  was 
proof  of  the  firm  Habgood  and  Fowler  being  used  in  the 
company  transactions* 

Partnership,  in  so  far  as  regards  the  individual  partners^ 
may  be  dissolved,  Itt,  By  the  death  of  one  or  more  of  the 
partners,  unless  the  contrary  is  stipulated ;  a  delectus  per'* 
smarum  being  in  the  general  case  implied,  which  excludes 
from  the  partnership  the  personal  representatives  of  a  de- 
ceased partner.  V  24  By  the  sequestration  of  the  company, 
or  a  trust-deed  for  behoof  of  their  creditors,  as  either  of 
these  events  puts  an  end  to  the  concern,  and  transfers  the 
whole  property  to  new  parties ;  or  by  the  sequestration  of 
an  individual  partner,  which  transfers  his  interest  to  a  new 
party,  who,  on  the  principle  of  ddectus  perwiue,  cannot  be 
substitoted  for  him  as  a  partner.  A  trust>-deed  for  behoof 
of  his  creditors  would,  on  this  principle,  have  the  same 
effect  In  England,  an  act  of  bankruptcy  committed  by  one 
of  several  partners  cuts  off  his  power  to  indorse  bills  belong- 
ing to  the  company,  so  as  to  convey  away  their  property.  ^ 
Bat  if  the  company  is  still  in  trade,  and  he  continues 
ostensibly  a  partner,  for  instance,  if  his  name  remains  in  the 
firm,  he  may  accept  a  bill  with  the  firm,  so  as  to  bind  them 
in  a  question  with  a  bona  fide  indorsee.  ^     The  partnership 

tin  of  taking  flMiiuaiageDmnt  and  lulMcribiiig  bills  in  this  manner^  altiioiigh 
HdiQ9d,J.,lMldtlieiicoororaiu  to  be  uiUMceaHuy.  The  actual  finn  was  not 
^<T7  dHftrant  from  tfaait  subscribed. 

'  Fsfi  opinioa  of  Lord  Oumcellor  ElcUm  in  Crawshay  v.  Maule»  1  WDs, 
Ch.  C«ul98. 

'  ThomsMMi  p.  Frere,  10  East.  418 ;  Ramsbottom  p.  Lewi^  1  CampK  876. 

'  Lacy  V.  Wooloot»  S  Dowl.  and  Ryl.  i58. 
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etBsesy  8d^  By  the  rennnciatian  of  any  one  partner)  whicfarca* 
iirdy  dissolves  the  partnership,  and  may  be  made  on  the 
shortest  notice,  ^  unless  there  is  a  stipulation  to  the  contrary, 
subject,  however,  to  this  restrictioo,  that  he  cannot  be  siif-* 
fered  to  reap  an  undue  advantage  over  the  other  partners  by 
making  it  unfairly.  >     4d^  By  the  incapacity  of  a  partner) 
which  is  variously  interpreted,  according  to  the  duties  that 
he  has  to  perform  by  the  contract  of  partnership;  there  be* 
ing  no  reason  to  hold  that  every  illness,  which  may  disable 
him  for  a  time  from  discharging  his  duties,  dissolves  the 
partnership^  while,  on  the  other  hand,  inveterate  insanity  in 
a  partner  who  was,  by  the  contract,  to  contribute  his  skill 
and  industry,  would  probi^ly  do  so. '    In  ail  these  cases, 
tbe  partnership,  strictly  speaking,  is  dissolved  by  the  re- 
moval even  of  one  partner;  and  any  arraqgement  by  wiiick 
the  concern  may  be  continued  under  the  same  firm  is,  in 
feet,  a  new  OHitract     Accordingly,  wlien  such  a  change 
takes  place  in  a  house  which  has  a  cash-credit  with  a  bank, 
it  is  held  to  be  necessary  for  the  bank,  if  it  wishes  stili  to  gire 
credit  to  the  new  company,  and  also  to  retain  their  claim 
against  Ae  (ormer  cautioners,  either  to  get  si  jrenewai  of 
their  bond,  or  to  have  tipeir  assent,  in  some  form  or  other, 
to  the  new  credit  given*  *  Inonecase,^  whereapenson,wbo 
had  a  claim  against  a  company  for  an  account,  agreed,  on 
the  formation  of  a  new  company  consisting  of  the  same 
partners,  excepting  one  who  had  retired,  to  take  a  bill  &r 
&e  debt  frcHn  the  new  company,  payafak  Jit  six  months, 
flie  Court  held  ikal  the  retired  partner  waa  thereby  dis- 
eharged,  and  that  the  old  daim  was   iunowited  by  the 


'  f  BeH  €o!miL  '641,  ptr  Sir  ^Wniiaai  GMOt  in  FBidienteiteugh  «.  Bm* 
iiidc»  17  Vek  jim.  S08»  alMjMT  tlMX40i4<JhutnU«r  iaara^^ 
note  1. 

*  MardnHtr.  M^Mhall,  Mil  Jm.  1^16^  V.  C 

*  Per  Lord  Ouaicellor  Eldon  in  Walen  v,  Taylor,  2  Vei.  and  Beamsfj  3031 
«  1  B«D,  98S^ 

*  Buchanan  v,  Sonuncnrille,  19lh  Fab.  1779^  Morr.  WM. 
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credit  gtveU  to  the  b«w  cotapaay.  But,  on  die  other  1 
if  a  company  known  under  a  certain  firm  coMiiHies  1 
business  under  that  firm,  notwithstanding  the  remoi 
one  or  more  of  the  pwtners,  any  contracts  that  have 
made  by  third  parties  with  reference  to  the  firm  alone, 
not  with  reference  to  the  individnal  partners ;  for  inst 
bonds  for  cash-credits  gruited  to  a  public  thongb  : 
chartered,  banking  company,  will  r»nain  entire. ' 
company,  in  such  a  case,  is  a  new  company,  in  so  far  i 
claims  of  partners  otter  te  are  concerned.  But  the 
with  reference  to  which  the  third  putles  now  described 
tracted,  remains  the  same  bs  before. 

There  is  one  case, '  not  felling  exactly  under  the  fe 
ing  principles,  but  somewhat  connected  widi  them,  i 
two  persons,  "  William  and  George  Murray,"  agents 
bank,  had  taken  a  bill,  which,  after  George  Murray  re 
was  indorsed  by  William,  in  name  o£  the  old  firm,  to  " 
"  liam  Murray  and  Son,"  who  then  become  ageati.  In 
circumstances,  the  Court,  proceeding,  most  probably,  c 
ground  that  the  two  concerns,  being  both  agents  fc 
bank,  were  truly  the  same,  allowed  the  books  of  the  fi 
coaeem  to  be  ad  nutted  agakiBt  Iha  latter,  in  evidenc 
the  biU  had  beni  given  for  an  unlawfiil  consideration. 

6ti,  A  partnership  may  be  dissolved,  in  so  far  as  the 
ners  are  concerned,  on  the  expiry  of  the  period  fixed  1 
contract  [or  its  duratioo. 

But  it  k  a  diff^imt  question  what  steps  are  necessi 
make  the  dissolution  efifectual  witii  reference  to  the  p 
so  as  to  free  the  partners  &om  any  debts  which  may 
terwards  contracted  in  name  of  the  company.  The 
date  ID  favour  of  eadi  partBcr,  which  his  charwcfer  of 
neT  fmpBes,  bemg  once  publicly  exercised,  third  parti 

'  1  Bill,  S83,  uid  8  Bdl,  6U,  whidi  campue  witb  ii,  6104. 
\i.  Mumqr  ud  Son,  STth  June  189%  I  Sbaw,  531. 
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entitled  to  hold  that  it  is  continued  till  its  tennimidon  im 
been  expressly  notified  to  them^  or  has  become  matter  of 
notorieQr.  The  effect  of  notoriety,  in  the  case  of  dissolutioa 
by  death  or  sequestration,  shall  be  afterwards  considered. 
Sut,  with  regard  to  the  other  modes  of  di8soluti<»i«  viz.  by 
iienunciation,  incapacity,  or  the  expiry  of  the  stipulated 
term  of  copartnery,  none  of  which  are  in  themselves  matter 
of  notoriety,  third  parties  must  have  express  notice.  ^  Those 
who  have  dealt  with  the  company  must  receive  direct  no- 
tice, to  counteract  the  knowledge  which  they  have  of  its  for- 
mer state,  from  their  own  course  of  dealing.  1.  The  most 
obvious  mode  of  notice  is  by  circulars,  which,  according  to 
Lord  EUenborough,  it  is  prudent  to  send  <^  to  all  with  whom 
**  the  partners  had  dealings."  ^  If  such  circulars  are  put  iato 

'  Some  of  the  remarks  idudx  have  been  made  already,  ani$f  with  regard  to 
tiie  incapacity  of  a  mandant  as  affecting  tiurd  parties  contracting  with  the 
mandatary,  apply  equally  to  the  incapacity  of  a  partner^  as  affectbg  his  intcKst 
in  tiie  paitnenii^ 

Hie  rerene  of  tiie  doctrine  stated  in  (be  test  i^  once  hM,  in  Amours 
Gibaon,  29tfa  Nor.  1774^  Morr.  14575,  where  a  party,  hafing  withdrawn  iWxn 
acompany  attheendof  tfareeyearByintennsof  aresenredpower  in  thecontnct, 
hy  a  minute  entered  in  the  books,  but  without  any  odier  notification,  was  Ibond 
entitled  to  a  sttspeoalon  of  filigenee  used  i^punst  him  on  hOb  grnied  altenrardi 

in  name  of  the  company.  But  a  difleeent  doctrine  was  heldf  in  Beltim  Vk  Mms- 
fidd.  Hunter  &  Co.,  21st  Nor.  1786,  2  Bell,  64^  where  a  secret  change  ma 
partnerabip  was  held  not  to  effect  a  third  party,  without  intimation  ;  and,  in  the 
subsequent  caae  of  Dalghaah  v.  Remuig,  24di  May  1791,  Motr.  liSOS,  it  m 
decided  that  a  priTate  agreement  dissdlring  a  partnerddp  at  aoertain  time  oooU 
not  ideaae  a  pertner  fimn  the  payment  of  bills,  gnnted  under  the  ooikvany's 
firm  by  the  managing  partner,  after  the  date  of  the  stipulated  diaaolntiooy  bet 
before  it  was  publicly  advertiaed. 

'  Jenkins  «.  BlSsard,  1  Stark.  418.  In  thia  caae,  wfaidi  was  an  action  agabst 
a  partner  on  a  pronuasoiy-note,  granted  under  the  company  Ann,  it  being  pto- 
ved»  on  the  one  hand,  tliat  tiie  dissofaition  of  the  oonpany  had  been  pnvionly 
notified  in  the  Gaietteandinthe  Chsonide^  iriiich  the  plaintifi  took  1%  and  of 
which  the  copy  containing  die  notice  was  ddiyered  at  their  house  ;  and»  on  tbe 
other  hand,  it  being  prored,  that  they  were  customers  of  the  houae^  Aat  their 
pass4)ook  of  furnishings  was  sent  to  ifaem  after  the  notice,  with  the  title  of  the 
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the  pbst'K)ffice  properly  addressed,  the  presumption  will  be, 
AS  with  a  letter  notifying  the  dishonour  of  a  biU,  ^  that  it 
reached  the  party  to  whom  it  was  addressed,  and  he  will  be 
bound  to  prove  that  it  did  not.  ^      2.  Such  a  change  in  the 
fim  as  must  excite  observation,  and  should  lead  all  parties 
interested  to  inquire  anew  into  its  character  and  credit,  will 
operate  as  sufficient  notice,  even  with  reference  to  previous 
customers,  especially  if  it  appears  in  documents  habitually 
issued  to  customers. '    3.  The  delivery,  at  tlie  house  of  a 
ibrmer  customer,  of  a  newspaper  containing  the  notice  of 
^solution,  is  a  circumstance  of  evidence  to  prove  his  know- 
ledge, though  it  will  not  per  se  be  accounted  sufficient  ^ 
Still  less  is  a  mere  notice  in  the  Gazette  sufficient  against 
those  who  have  been  in  the  habit  of  dealing  with  the  com- 
pany. 5    In  a  recent  case,  the  Court  of  Session,  without 
entering  into  the  question  as  to  the  effect  of  a  notice  in  the 

ccmpuiy  m  before,  and  that  the  firm  still  appeared  aboire  the  shop,  Lord  £1. 
'OiboTougb,  (expressing  the  opinion  dted  in  the  text,)  left  the  whole  evidence 
^0  the  Jniy^  ^o  found  for  the  plaintiff. 

'  SumScvwd  fli.  Judge,  2  H.  Bl.  509 ;  Scott  v.  Lifford,  1  Camp.  246. 

'2BeU,649L 

'  "Hiis  was  the  opinion  of  the  Court  in  Dunbar  v.  Remington,  Wilson  &  Co. 
I  Cnh  March  1810,  F.  C,  where  the  chief  indication  oi  a  new  arrangement  was  a 
'^ge  in  the  firm.  In  Barfoot  and  others  v.  Dickenson  and  otheit,  3 
Cusp.  147^  where,  in  consequence  of  the  partner  of  a  Banking  House  re- 
"^gf  their  printed  checks  had  been  altered  by  omitting  his  iiame,  thb  change, 
'^.thout  cither  adyertisement  or  circulars  to  customers,  was  held  sufficient  by 
Wd  EUeoboroogh  to  aflbct  a  previous  customer,  and  he  was  therefore  non-eiliw 
M  in  an  action  against  the  retired  partner  for  a  debt  contracted  by  the  house  af- 
i'  the  alteration  in  the  diecks. 

*  Thm  was  me  of  the  dicumstaaces  left  to  the  Jury  in  Jenkins  r»  Btfsard,  al- 
'^7  dted  in  p.  276,  note  2. 

*  Per  Lord  Kenyoo  in  Graham  v,  Hope,  Peake,  IM.  In  this  case,  although 
■*^  had  beeo  a  notice  in  the  Gazette,  yet,  as  the  Jury  hehl  that  the  phuntiff,. 
^^  hadiormcrly  dealt  with  the  house,  had  got  no  q»ecial  notice,  they,  under 
^^rd  Kenyon*s  direction,  found  for  him.  The  same  doctrine  was  racogniaed 
'?  the  Cooxt  oi  Season  in  Douglas,  Wilso%  &c.  v,  Gordon  St  Co.,  24th  D«e. 
'^^^  P.  C,  where  the  pursuers,  having  got  a  lettqr  of  guarantee  £DQm  the  d»> 
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Gazette,  found  that  a  notice  of  dk^olulioii  in  one  promdtl 
neinpaper,  was  not  binding  on  parties  who  had  formerly 
dealt  with  the  company.  ^  The  only  general  rule  laid  down 
in  this  case^  was,  that  there  must  be  reasonable  notice. 

On  the  other  band,  widi  regard  to  persons  who  have  ne- 
Ter  dealt  with  the  company  before,  there  is  some  difference 
between  our  notions  and  those  entertained  in  England.  la 
England  there  seems  to  be  some  doubt,  whether  nctice  la 
the  Gazette  is  sufficient  in  aU  eases  eVen  against  steatt^is ;  it 
being  held  in  some  cases  that  it  is,  ^  whereas,  m  another 
case)  it  is  said  to  be  only  a  circumstance  to  be  left  to  the 
Jury  from  which  to  infer  notice;  ^  eor  again,  that  it  is  not 
to  be  considered  as  notice,  but  only  as  a  medium  of  know- 
ledge. ^  At  all  events,  it  is  held  ikkBt  there  can  be  no  suffi- 
cient notice  without  either  an  adyertisement  in  Che  Gazette^  ^ 
or  actual  knowledge  by  the  party.  But,  in  iScotla&d,  Ae 
most  recent  doctrine  is,  that  persons  contracting  with  the 
company  for  the  first  time,  are  bound  to  inqtiire  into  its  ex- 
act condition  at  that  timej  and,  therefore,  with  regard  U> 

I 

fenden  fbr  the  price  of  a  quantity  of  soapcn'  salts  to  be  ftmisMl'td  a  eeftain 
oooipany,  and  hSflDg  begun  the  fbrnidiing  before  tfa6  dbsoltttlon  titiblt  tarn- 
jfUKf  traa  nodiled  in  the  Oafe^tle,  and  continuing  it  after  the  disaohdf  en  was  so 
Botifled,  lie  wm  fyattd  to  be  watvanted  in  damg  so,  and  the  def^dars  werema^ 
liable  to  him  as  guarantees  for  Ihe  price,  in  respect  that  the  pursnera  had  tyt  oo 
pawnal  netice  «f  the  diasohrtidn,  and  were  not-bound  to  Idok  for  ft  In  the  Gs- 


^  Sawen  V.  the  TMestoim  Vletiialling  Society,  SM  Feb.  18I5|  F.  C,  a»l 
8  BeB,  661,  note  2. 

'  Per  Lord  Kenyon  in  Abel  v.  Sutton,  3  Esp.  lOS.  'Vide  itio  Ixiid  Kco- 
yen's  opinion  in  ^kishazn  v*.  llKMison,  Penke,  %2 ;  Wnghtson  v.  "PtJbka,  1  Staii. 
375,  Bayley,  49,  where  a  notice  in  the  Oasette  w»  hdd  suffidetit  to  n^tn 
a  partner  ftom  a  bill'accepted  by  the  partnership  firm  after  the  lidlk%  tboagfa 
antedated,  so  at  to  appear  to  be  before  it. 

*  Per  Lord  &enyoa  in  Oodfiey  v.  Tumboll  and  another,  I  i^  171 ;  siui 
note  to  Ftelce,  155,  which  compare  togetfwr.  * 

«  P»  Lord  Ellenboroi^  In  WilHaiBS  v.  KMtcs,  2  Static.  290. 

>  Oorittn  V.  nomaon,  Fttkt,  42. 
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tbem,  nodoe  in  a  provincial  newspaper  was  held  sufficient.  ^ 
This  doctrine,  if  carried  to  the  full  extent)  woidd  dispense 
altogether  with  the  necessity  of  notice  as  to  such  parties. 
But  the  doctrine  does  not  appear  to  be  well  founded  7  for, 
supposing  that  they  are  bound  to  make  inquiries,  they  will 
be  misled  by  the  prerious  state  of  the  company,  unless  there 
is  reasonable  notice  of  its  dissolution.     The  true  doctrine, 
therefinre,  even  widi  regard  to  strangers,  appears  to  be,  that 
there  diould  be  at  least  such  mformatkm  as  may  be  obtain^- 
ed  by  proper  inquiry.    But  actual  knowledge  by  the  parties 
will  supersede  the  necessity  of  pfovitig  notice.     TTbus,  2 
where  it  appeared  that  the  plaintiff  knew  <^  the  deed  of  dis^ 
solutioii,  being  attorney  for  one  of  the  parties,  l9iotigh  its 
execution  was  not  proved.  Lord  Ellenborough  held,  inan  ac- 
tion brought  on  his  account  for  payment  of  a  bill  accepted 
aftenrards  in  name  of  the  firm,  that  it  lay  with  him  to  prove 
that  this  deed  of  dissolution  was  not  executed. 

It  is  said  to  have  been  held  in  England,  that  when  a  per- 
son is  a  sleeping  partner,  no  party  can  demand  notice  of 
his  retirement  from  the  company,  unless  afler  shewing  that 
he  was  known  to  be  a  member  of  it  ^  But,  in  Scotland, 
it.  has  been  laid  down  that  such  notice  is  equally  necessary 
with  regard  to  public  and  private  partners.  *  The  point, 
however,  does  not  appear  to  have  been  expressly  decided 
either  in  Scotland  or  England. 

When  a  partner  has  given  due  notice  of  his  retirement, 
he  wfll  not  be  botmd  by  any  subsequent  obligations  signed 
under  the  company  firm,  though  he  should  not  have  used 
legal  measures  to  prevent  tmother  partner  from  continuing 
the  firm.  ^    But  any  act  of  connivance  in  such  a  proceeding, 

'  Snrm  «.  TtmAaumn  Sodety,  ante,  S78,  note  I.     Vide  particularly  Lord 
Mmttau^M  opbdoD  In  that  case. 
'  Itefion  V.  Zdchariah  and  Arnold,  1  Starlc.  71,  part  2. 
'  Per  Loid  KenyoD  in  ETatis  o.  'Drummond,  4  Esp.  89. 

*  Hay  9.  Moir  and  ddnn;  ttJih  Jan.  1809,  F.  C. 

*  TIm  was  found  in  Newsome  t^.  Coles,  2  Camp.  617,  where  the  diasolution 
i4  a  paitnenhip  hacving  been  notified,  both  in  the  Gasette  and  by  circulars  to 

s2 
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as  permitting  the  old  sign^  which  contains  his  name  as  part 
of  the  firm,  to  remain  still  over  the  door,  ^  or  agreeing  that 
his  name  should  be  used  in  a  promissory-note,  along  with 
the  names  of  the  other  partners,  will  render  him  liable.  ^  It 
has  been  even  found,  that  when  a  partner  intimates  the  dis- 
solution, but  at  the  same  time  informs  the  person  to  whom  he 
intimates  it,  that  his  name  is  to  remam  in  the  firm  for  a  cer- 
tain  time,  that  person  will  have  a  claim  against  him  for  a 
note  which  is  granted  in  name  of  the  firin^  before  the  time 
expires.  ^  .  , 

The  dissolution  of  a  con^pany  by  sequestration  is  made 
public  by  the  statutory  advertisements  respecting  the  seque- 
stration, which  .must  be  inserted  in  the  London  and  Edin- 
burgh Gazettes. 

It  has  been  laid  down  by  high  authority,  ^  that  the  death 
of  a  partner  would  probably  in  itself  dissolve  the  partner- 
ship, without  any  notice.  The  point  does  dot  appear  to 
have  been  decided ;  but  it  is  suggested  by  a  learned  au- 
thor, ^  that  the  publication  of  the  death  in  the  usual  way 
would  place  the  knowledge. of  it  within  the  reach  of  ordi- 
nary vigilance.  Perhaps,  the  rule  with  regard  to  the  death 
of  a  partner,  as  releasing  his  representatives  from  obliga- 
tions entered  into  afterwards  under  the  company  firm,  ought 
to  be  the  same  with  that  which  has  been  already  stated  re- 
garding the  revocation  of  mandate  by  death,  viz.  that  the 
death  is  presumed  to  be  known  to  third  parties,  and  that 
such  a  presumption  cannot  be  redargued  except  by  proving 
that  it  was  not  and  could  not  be  known,,  even  by  making  ail 
proper  inquiries.     In  any  case  where  this  is  proved,  the 

cuftomen,  the  defendant^  (a  partner,)  was  held  by  Lord  RUenborougji  to  hire 
no  concern  with  the  subaequent  use  of  the  finn  by  another  partner,  and  w« 
therefore  found  not  Uable  for  a  bill  accepted  under  it. 

)  l^^Uiams  ti.  Keats  and  Archer,  %  Stark.  290. 

■  Brown  o.  Leonard  and  Busk,  2  Chitty's  Rep.  120. 

•  Ptr  Lord  ChanceUor  Eldon,  3  Merirale,  614<.  «  Jhul. 

*  2  BeU,  646. 
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jnaDdate  implied  In  partnership  will  probably  be  held  to  re- 
main effectual  as  in  an  ordinary  case  of  mandate. 

The  rules  already  mentioned  for  notifying  the  dissolution 
of  partnership  in  those  cases  where  notification  is  necessary, 
are  equally  applicable  to  all  concerns,  whether  extensive  or 
limited,  by  which  a  joint  credit  has  been  raised,  and  they 
are  likewise  applicable  to  the  revocation  of  mandate,  in  so 
far  as  that  requires  to  be  notified. 

The  dissolution  of  a  partnership,  when  duly  notified,  puts 
an  end  to  the  implied  mandate  of  each  partner  to  bind  the 
others,  insomuch  that,  although  one  partner  should  be  ex- 
pressly authorised  to  recover  and  discharge  the  company's 
debts,  he  is  no  longer  entitled  to  subscribe  bills  with  the 
finn,  so  as  to  bind  the  other  partners.  ^  Though  they  may 
have  still  a  joint  interest  in  the  funds,  their  characters  are 
now  entirely  distinct,  and  any  bill  or  note,  in  order  to  be 
binding  against  them,  must  be  signed  by  them  alL  ^  But  it 
has  been  decided,  in  a  case  already  cited,  ^  that  a  bill  drawn 
in  name  of  a  company  by  one  of  the  partners,  with  a  blank 
for  the  date  and  sum,  and  filled  up  by  a  clerk  of  the  com- 
pany, afler  this  partner's  death,  and  after  the  assumption  of  a 
new  firm,  with  a  date  previous  to  the  termination  of  the  old 
company,  was  good  against  the  other  partners  in  the  hands 
of  an  onerous  indorsee.  The  power  conferred  by  the  sub- 
scription of  the  firm  to  this  blank  instrument,  was  justly  held 
to  emanate  from  the  company,  and  not  from  the  individual 
who  subscribed  the  firm. 

'  la  Kilfour  v.  Flnkyion,  noM  where  thc^  ground  of  claim  was  a  bill  drawn, 
vidi  the  oompaoy  firm,  by  the  partner  of  a  diMoWed  company  wiio  had  the 
PowoB  abore  mentionsd,  it  was  admitted  that  the  bill  could  not  bind  the  other 
pwtnen;  and  the  daim  was  rested  entirely  on  the  ground  of  the  proceeds  haTing 
beea  sppfied  to  their  use,  which,  howerer,  was  likewise  unsucceasftiL  The 
*a>B«  doctrine  was  held  by  Lord  Kenyon  regarding  the  indorsement  of  a  bill 
made  under  tiie  like  drcumstaaces,  in  Abel  V.Sutton,  3  Eq>.  106;  and  Dalglcish 
^'  Soricjr,  Bea*s  Cases,  487. 

*  Pir  Lord  Kenyon  in  Abel  v.  Sutton,  278^  note  2, 

*  Ptr  Lord  EUenborough  in  Uiher  v,  Dauncey,  ^  Campb.  97,  anlUt  75, 
«»ot«5. 
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OP  mE  TBANSFEREHCS  OF 

Bills  and  notes  which  are  tnadi 
or  to  a  certain  person  or  bearer,  i  i 
tor^  name, '  or '  are '  blank  indorse 
mere'  dellrety,'  seeing  my_  person  w] 
by  their  very  terms,  to  'exact  payn 
The  holder  is,  in  general,  entitle 
cuments,  without  any  proof  of  th< 
gave  for  them. '  If  it  is  alleged  th 
dulently,  this  must  be  proved.* 
diUferent  from  that  of  England,  wh 
that  if  ft  bill  or  note  has  been  lost  c 
prove  that  he  gave  value  for  it ' 

■  OmMk  Taugbaa,  Bur.  I5ie;^«rEfit 
B1.40B. 

*  JiUt,9^S.  In  Wmker  V.  FOoIb,  4  B. 
Court  of  KiDg't  Bench,  that  an  eichsqiur  fa 
b^g  Ukewiie  declared  pajaUe  to  bearer  by 
WM  tiaiuAnUe  bj  ddimj.  It  wax  aiiiiiillal 
di«ag«. 

*  Atitt,  116-7,  and  the  cucaof  Lambtonai) 
Co.  V,  Kilnalnock  Bankiog  Co,  then  mentic 

at  tbm  tmm  fww^  (SmmU;  m  iIm  po* 
fiuuiMi  Imd  Mwndoiwnatr  iM  iimJUm, 
IwdbaMifAradi  and  l»  Aia j«d|IWM  tlw  O 
CMwnl  potwd  tbot  tlMva  ia  no  m' oMicidM  1^ 
tank  MUii  tfaair  owroaity  baing  pwnwwlt 
Itoajadgww)^  a«B  tb^  baMH«  a  biU  fatank 
MHiW  pT*  bank  AoW. 

*  Fidi  nota  8.  *  Antt, 
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haida  with  a  |>wty  who  receives  stuh  documents  al 
tens  of  pRTmeot,  .tliall  be  afterwards  considered. 

The  ddiveryofa  bill  or  iiote,asba5  been  ahead; 
is  neoeturj,  in  all  oases,  to  complete  the  transi 
though  this  will,  in  general,  be  presumed  &om  poa 
.But  besideS)  in  all  cases  of  bills  or  notes  other  tha 
which  have  been  now  specified,  viz.  in  all  bills  or  not 
pajmble  to  a  certain  individual,  there  must  be  an  i 
tion  by  the  payee, '  or,  as  already  explained,  his  nan 
be  snbscribed  on  the  back  of  it,  either  with  or  witl 
order  of  payment  prefixed.  As  the  right  to  the  bill 
is,  in  this  ease,  restricted  by  its  terms  to  a  certun 
dual,  such  an  indorsement  is  necessary  to  take  the  ri 
of  him. 

It  has  been  held  in  a  recent  case,  ^  that  dividends  | 
from  a  sequestrated  est^s  on  bills  or  notes  which  ha 
ranked,  are  not  transmissible  by  indorsation,  but  < 
assignation.  The  right  to  such  dividends  arises  not 
frpm  tjie  IhII  or  note,  which  is  alone  indorsabl^  b 
the  deliverance  of  ranking.  It  is  even  laid  down  by 
ed  author,  *  that  assignation  is  the  tmly  competent  i 
transmitting  bills  or  notes  after  a  chum  has  been  mac 
them  under  a  sequestration,  or  in  a  ranking  and  sal 

'  4rft,  181<9L  la  Bolt9ii  a.  Puller,  1  Bet.  and  Pull.  530,  ■  1 
had  bacD  aeiit  off  to  a  mcreaiitile  hquie  blank  indoned  was  bald  to  to 
ihou^  it  did  not  nadi  tfaem  till  aAer  their  bankniptc;,  in  reaped  tl 
roniltcd  befbn  thrir  brakruptcj,  and  tliat  die  faoiue  to  which  it  ni 
iiM  a  oadher  of  ihf  conitta'.  It  w«  tberifae  bald  that  it  cwld  i 
cvlM. 

•  iV  Epe,  q.  i.,  in  Oltitaa  v.  Uiiiet,  J  R.  BL  SOS,  who  ap 
opinitm  with  rfArenca  to  biUa  c^  node*  payable  to  a  purticular  pemn 
Id  Scotland,  aa  liittdj  ibcwn,  101,  the  nme  rule  would  apply,  «1 
worda  to  order  woe  added  cr  noL 

•  WaUace,  HanibaD  ud  C«.  v.  CanptMU,  8th  JUM  1881,  1  Own 
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a  multiplepoinding,  or  even  under  a  private  tniftt  executed 
by  the  debtor  for  behoof  of  his  creditors.  Such  a  niode  of 
transference  may  be  advisable  in  addition  to  indorsemrat; 
but  it  does  not  appear  that  indorsement,  in  such  cases,  is  in- 
effectual. The  mere  lodging  of  the  claim  does  not  amoont 
to  a  new  constitution  of  it ; — ^that  can  only  take  place  when 
it  is  actually  ranked ;  and  therefore,  till  then,  the  contingent 
right  to  dividends  seems  merely  accessory  to  the  bill  or  note 
itself,  which  is  still  transmissible  by  indorsation.  Nor  does 
it  api^ear  to  make  any  difference  that  the  debtor^s  funds  are 
transferred  to  a  trustee,  or  that  the  trustee  has  become  the 
debtor  by  the  intimation  of  the  claim  to  him.  For  such 
transference  or  intimation  does  not  alter  the  original  nature 
of  the  claims,  or  take  away  their  indorsable  quality,  which 
they  had  before  a  trustee  was  appointed.  It  is  only  the  ac- 
tual ranking  which  seems  to  constitute  a  new  claim,  and  to 
render  assignation  necessary. 

There  is  an  early  case  of  a  different  description,  ^  where 
indorsement  was  found  to  be  the  proper  mode  of  transfe- 
rence, though  it  would  not  probably  be  now  sustained.  la 
this  case,  where  a  bill  contained  the  following  clause,  ad- 
dressed to  the  acceptor,  "  this  with  their  receipt,"  (via. 
the  receipt  of  the  payees,)  <<  shall  oblige  me  to  rq>ay  the  like 
*'  sum  to  you  or  your  order,"  the  acc^tor,  after  making 
payment,  and  getting  the  requisite  receipt  annexed  to  the 
bill,  indorsed  the  obligation  to  a  third  party,  who  was  there- 
after found  entitled,  as  indorsee,  to  exact  payment  This 
decision  is  said  to  have  been  given  "  in  respect  the  oblige- 
^*  ment  to  repay  was  engrossed  in  the  bill,  and  that  the  indor- 
'*  sation  implied  an  assignation."  Such  an  indorsement  could 
not,  consistently  with  the  act  1681,  c  5,  be  sustained  as  a 
formal  assignation.  But  the  Court  were  probably  influen- 
ced by  the  doctrine,  which  seems  to  have  prevailed  at  that 

'  Gri«rion  v,  the  Earl  of  Sutherland,  SBth  June  1787,  Morr.  1447. 
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time,  that^  unless  a  bill  bears  to  be  for  value  in  the  acceptoi^s 
hmdsf  die  drawer  is  bound  ex  mandato  to  indemnify  him ; 
aod  they  might  perhaps  hold  that  this  obligement,  being  in- 
herit in  the  bill,  whether  expressed  or  not,  formed  a  jus  ere- 
din  to  the  acceptor,  which  was  transmissible  by  indorsation, 
fiat,  as  the  acceptance  of  a  bill  is  now  held  to  imply  value 
in  the  acceptor's  hands,  whether  it  bears  to  be  for  value  in 
his  hands  or  not,  such  an  obligation  could,  not  be  found  in- 
dorsable,  unless  it  were  viewed  as  a  distinct  promissory-note 
by  the  drawer  to  the  acceptor ;  and,  in  that  case,  it  could  not 
be  available  without  a  separate  stamp. 

It  has  been  already  shewn,  ^  that,  although  bills  or  notes 
are  not  indorsable  in  England,  unless  they  bear  the  words 
"  to  order,*'  or  some  equivalent  words,  they  are  indorsable 
in  Scotland  without  such  words.     Checks  on  bankers  are 

transferable  by  indorsation  both  in  Scotland  and  in  Eng- 
land, s 

When  there  is  any  objection  which  affects  the  validity  of 
&  bill  or  note,  the  indorsement,  considered  as  a  transference 
^f  it,  must  likewise  be  null,  since  its  character  as  an  indorse- 
i&ent  is  entirely  accessory  to  and  dependent  on  the  bill.  If 
the  nullity  is  apparent  ex  Jbcie  of  the  bill,  the  indorsement 
^nUl  not  be  good  even  as  a  new  bill  by  the  indorser  to  the 
indorsee,  because,  in  that  view,  it  is  an  obligation  by  him 
in  terms  of  the  bill,  which,  ex  concessis^  is  null  from  its 
terms. '  But  when  there  is  no  such  nullity  ex  facie^  as  in 

'  Mu,  101. 

*  V'Gilcfanst  V.  M' Arthur,  onfe,  216,  note  1.  TTie  same  thing  is  implied  in 
Bodn  9.  Stirling,  7  T.  R.  430,  where  action  was  sustained  on  a  banker's 
check  at  the  instance  of  an  indorsee  against  the  drawer. 

*  In  (hit  view,  the  decidon  in  Thoirs  v.  Eraser,  oMte,  17,  note  S,  whereby  the  in- 
^^c'v^BswiB  denied  recourse  against  the  indorser,  was  correct,  although  the  ground 
d  BQffifjing  the  bOl,  m.  that  it  stipulated  anauahrent  and  penalty,  would  not 
P"**lj  be  now  sustained. 
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the  case  of  usury,  already  dsousaed,  ^  the  indearsement  be- 
comea  a  new  bill  by  the  indorser,  which  ia  good  to  die  ift- 
doraee  against  htxcL 

Indorsement  by  a  perscm  not  intended  tp  be  payee  of  the 
bill  or  note  is  void,  though  his  name  and  simame  should 
be  the  same  with  that  of  the  true  payee,  and  though  the 
latter  be  not  particularly  described  in  the  document,  so  as 
to  distinguish  him.  ^    There  is  here  an  error  in  one  of  the 
essentials  of  the  indorsee's  title,  viz.  in  the  person  having 
right  to  give  it;  and  such  an  error,  if  proved,  cannot  be  ob- 
viated by  a  mere  presumpticm  to  the  contrary,  arising 
€9  fime^  of  the  bill.     But  such  an    indorsement   aiffords 
a'  good  dum  against  the  iridorser.^    It  is,  of  course,  still 
clearer  that  an  indorsement,  forged  by  a  party  who  does  not 
bear  the  same  name  with  the  proper  creditor  in  the  bill  or 
notei  cannot  cimvey  a  title  even  to  a  person  who  takes  it 
honafide  and  for  value,  ^  although  he  should  sue  the  accep- 

>  AnU^  164, 

'  In  Meadv.  Young,  4  T.  R.  28»  tfaiaway  decided  by  the  Court  of  K«  B.,  in 
Ihe  case  of  a  bill  payable  to  "  Henry  Davis  or  order,"  but  which  anotfaer  Hen- 
ry Da^  had  indorsed  for  valu?  to  tfae  plaintiC  The  Couvt,  (Boiler,  Anhiint 
mid  Gffoie,  J.,  r.  Lord  Kenyon,  C  J.,)  b«ld  that  eridcnoe  of  tlda  fiwi,  whicb 
^9  Chief  Justice  bad  ref used,  w^  admissible^  vid  tberefofe  graDta4  *  oev  trial 

•  Bayley,  111. 

*  In  BorUnd  v.  Thistle  Bank  of  Glasgow,  ]?eb.  1768,  Mprr,  877,  it  was  de- 
cided that  a  bank  was  not  liable  <br  the  value  of  foi^geries  comimttedin  itinai&e, 
«d  vas  ^titled>  ivhen  a  forged  note  was  presented  to  theoi,  ta  pot  s  aaaik  oa 
it,  certifying  the  forgery,  to  prevent  its  circulation.  .  In  Cheap  v.  Haaby,  cited 
3  T.  R.  127,  one  of  two  bills  of  the  same  set  having  been  lost,  i^  b^vj^g  got 
in^  tN  ha^d4  of  fi  tbv4  pMty»  ,vl»o  reopv^r^  tl^e  fimovnt  l^rqpi  ^  dfairacn  by 
for^rig  thfi  pftyec^'  in^orsegiept,  (be  p»yf;e9.  wsr^  nptwitlytaTidJl^g^  found  es* 
titled  to  recover  on  the  0^  bi)).     l^  3mit^i'.  Chie^tpr^  }  T.  B*  6fid»  vA 
Forster  and  8Q<ither  17*  afmuei^^  ^  Cumpb.  t7|  i|ti!fy?»^4  in^iyfnanMr  fig  the 
pliuptiff  9Hin^  gn  9^  biU  or  v^  to  prove  the  ]^idors«i)c|e«t  l^y  1^  VN^^^    ^ 
Scqtlmpd,  Its  genulni^msss  wo«M  Iwe  bf^  p^]]j|se<|,  as  eyery  nfnfm^  *«> » 
probative  writ  is  held  to  be  genuine  till  its  forgery  isefs^nhlJihedy     ITjfjf  H>ini|  i  ilr 
cisions  settle,  at  aU  events,  that  a  forged  indorsement  cannot  give  any  fKle.     \i 
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tor  who  s%ned  it  while  it  had  this  forged  indorsement,  be- 
cim$6  the  drawee  is  bound  to  look  only  at  the  drawer's  sig- 
oature,  and  attests  only  its  genuineness  by  his  signature,  not 
the  genuineness  of  the  indorsements.  ^ 

An  indorsement  by  a  minor,  though  it  does  not  subject 
ilizQself  to  any  obligatiout  will  give  a  good  right  of  action 
against  the  other  parties  to  the  bill  or  note.  ^  An  indorse- 
ment al3o^  by  any  person  who  has  right  ezjhcie  of  a  bill  or 
Bote^  whether  as  payee  or  indorsee,  will  give  the  indorsee  a 
oon^lete  title  to  it^  idthough  the  indorser  should  have  got 
it  finr  a  different  purpose;  for  instance,  though  he  should 
have  received  a  bill  to  be  discounted  for  another,  and  should 
pay  it  into  his  own  account,  ^  or  though  he  should  have  got 
it  to  recover  payment,  and  indorses  it  away  for  value.  *  The 
same  rule  has  been  held  to  apply  to  navy  bills  ^  and  exr 
chequer  bills.  ^ 

It  has  been  already  shewn  that  indorsement  establishes  a 

tbe  fint  indorvenieDt  ifas  hlankt  9»  H  appears  to  have  been  in  these ca3e^  aproof 
flfila  beiiig  made  by  any  holder  mu9t  hare  been  su^Bicieiit}  because^  as  will  af- 
terwird$  i^pear,  if  there  is  one  blank  indorsement^  any  bearer  of  the  bill  or  note 
may  delete  aU  the  ^ubaequent  jlndorsementS|  and  will  then  have  a  good  title  by 
nrCne  of  it  alon^.  The  principle  of  the^e  decisions  wasalso  followed  in  refusing 
ae£t  to  bankers  for  jf»ayment  of  a  bill  accepted  by  them  on  the  faith  of  a  forge4 
mdonemcnt  in  the  payee's  name,  in  Bagnall  ai^d  Hand's  assignees  v.  Shepherd, 
reported  by  Chitty,  149. 
'  Per  BtiQer,  J.,  in  Smith  v.  Chester,  taUe,  286,  ^fAm  iu 

*  Ante,  S30 ;  and  vide  T^ybr  v.  Croker^  cited  ibid,  note  1. 

*  Bamdwttomv.  Cator,  I  Staiiu  288. 

*  Collins  ff.  Maitii;!,  1  JBoa.  |ind  PuU.  651.  A  similar  rule  is  laid  down  bjT 
^jn^  C  J.,  in  Boltpn  v.  Puller,  1  Bos.  and  ^uH.  539,  as  likewise  by  the  Lord 
Otmodlor  in  ex  parte  Pease,  \  Rose,  B.  C.  238^  where  be  holds  tl^e  point  to  be 
^nite  settled. 

*  Goldsmid  o.  Gaden,  dted  in  Collins  v.  Martin,  1  Bos.  and  Pull.  649,  wheise 
^^'^okoB  sdvandng  money  on  navy  bilU  deposited  with  them  were  fouji^d  ei|tit}ed 
^  lake  good  |}ieir  js^puril^  on  ih^m,  thoiigh  the  piurty  depoofitiiTg  theni}  bad  got 
wm  firom  the  previous  hqlder  for  a  different  puipose. 

*  Wookey  r,  Pode,  ante^  282,  note  2. 
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presumption  of  the  indorsee's  onerosity  and  bomafidu^  which, 
in  Scotland,  cannot  generally  be  redargued  except  by  his  writ 
or  oath.  ^  It  will  afford  a  good  objection,  however,  against 
his  right,  if  it  be  esta1>lished  by  his  writ  or  oath,  that  he  k 
not  an  onerous  or  bona  fide  holder;  for  instance,  tiiathegot 
the  bill  or  note  from  the  indorser  with  an  order  not  to  n^o- 
tiate  it,  as  he  would  have  occasion  to  ask  it  back.  > 

The  indorsee's  right  will  not  be  good,  if  it  appears  ex  far 
cie  of  the  bill  or  note  that  his  indorser.  held  it  for  another ; 
for  instance,  if  it  is  made  payable  to  him  or  order  ^*  for  ac- 
**  count  qP*  another  party,  and  the  indorsee,  notwithstand- 
ing, takes  it  as  a  security  for  the  payee's  private  debt^  since 
he  is  sufficiently  certiorated  that  the  payee  had  no  right  so 
to  deposit  it. '  It  has  been  ruled,  however,  that  the  payee, 
under  such  a  title,  might  efiectually  discount  the  bill,  ^  be- 

*  Ant9f  lQ2,€tieq. 

'  Vuh  Roberts  v,  Eden,  1  Bos.  snd  Pnll.  996»  ^ere  these  fiicts  sppeer  to 
have  been  established  by  other  evidence.  In  Scotland*  they  oould  nothavebeen 
proved  but  by  the  holder's  writ  or  oath.  In  Bolton  o.  Puller,  1  Bob.  and  Pull- 
539,  where  a  person  had  deposited  bills  blank  indorsed  with  ahouse  in  Llrer- 
pool,  to  retire  certain  acceptances  of  his  payable  at  a  house  in  London,  and 
where  the  Liverpool  house,  while  they  allowed  the  London  house  to  debit  them 
with  these  acceptances  in  their  general  account,  transmitted  the  bills,  likewise 
blank  indorsed,  to  the  same  account,  in  consequence  of  whicfa  the  acoeptanco 
were  claimed  by  the  assignees  of  the  London  house^  (though,  on  account  of  ^eir 
bankruptcy,  the  original  owner  of  the  bills  was  obUged  also  to  retire  his  acoep- 
iBDces,)  the  Court  of  C  P.,  while  they  held,  on  grounds  stated  in  the  caae,  tfast 
the  London  house  was  privy  to  the  purpose  for  which  the  biUs  had  been  given  to 
the  Liverpool  house,  decided  tfutt  they  vrere  appHed  conformably  with  this  pur- 
pose, and  that,  therefore,  the  assignees  of  the  London  bouse  had  right  to  them.  At 
the  same  time,  they  evidently  held,  on  a  ground  already  referred  to,  887,  note  4» 
that,  if  the  London  house  had  not  been  privy  to  the  purpose  of  ori^nally  giving 
the  bills,  their  right  in  them  would  have  been  complete  by  indorsation,  whether 
the  Liverpool  house  had  applied  them  fairly  or  not. 

'  Treuttell  v.  Barandon,  8  Taunt.  100. 

^  Evens  o.  Crsmlington,  Carthew,  &,  admitted  in  IVeuttel  v.  Barandon,  oate, 
note  3^  where  the  discounting  of  a  bill  is  distinguished,  with  referenoe  to  this 
point,  from  the  depoatation  of  it  for  the  indorser's  private  debt 
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kr  |MUt>#6e%  an  ad;  has  been  passed  which  inflicts  certain 
penaitiis  oil  €iicb  agents,  la^  When  they  sell,  pledge,  ne* 
goliata,  transfer,  &c«  or  in  any  msnner.appiy  to  their  own 
baaeflt  any  debenture,  bill,  warranty  order,  state  lottery- 
ticket  or  cettifioate,  seaman's  ticket,  bank-^receipt,  bond, 
deed,  note,  oir  other  security  therein  particularly  mentioned^ 
which  shall  be  entrusted  to  them,  without  any  powers  to  sell 
or  pledge  them,  or  the  interest  ccmnected  with  them;  and, 
SdKjf,  When  they  i^plyto  their  own  use  any  bill,  note,  draft, 
check,  or  order  which  has  been  deposited  in  their  hands, 
with  ordars  written  and  signed  by  the  owner  to  invest  it  in 
the  purchase  of  stock  or  in  any  other  manner.    Agents 
having  a  lien  over  snch  securities  for  advances,  and  which 
Ken  audiorises  them  to  dispose  of  the  securities  for  their  in- 
demnification, are  exempted  from  thie  operation  of  the  act, 
so  far  as  the  disposal  of  the  securities  inay  be  necessary  for 
tliat  purpose*    It  is  provided,  that  any  person  ofifending  in 
Seotiand  against  this  act  diall  be  pumshable  by  fine  and 
inqprisonmeat,  or  either  of  them,  or  by  transportation  for 
any  period  not  exceeding  fourteen  years,  as  the  judge  or 
judges  before  whom  he  is  tried  shall  direct  ^ 

It  has  been  shewn  that  the  right  of  any  bill  or  note  made 
payable  to  a  woman  vests,  iq>on  her  marriage,  in  her  hns- 
batod,  and  tiiat  hethen  becomes  alone  entitled  to  indorse  it ' 
This  doctrine,  with  its  ^xmsequences,  has  been  already  il- 
lustrated. 

The  right  of  an  executor  to  indorse  a  bill  or  note  beliHig- 
ing  to  the  deceased^  and  the  consequenoes  of  his  indorsa- 
tion, as  well  as  tbat  of  any  agents  whetiier  indorsing  in  his 
own  name  or  merely  as  agent,  have  been  forinerly  explain- 
ed.^ We  have  also  considered  the  r^ts  of  several  parties 
to  whom  a  bill  or  note  is  tdcen  p^wUe  lo  transfer  it,  both 

*  52  Geo.  IIL  c  S3»  $  1, 2, 7  and  a 
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with  r«lfereftce  to  the  6Md  where  they  krtj  ^d  id  that  whtte 
they  are  not  bt  partnership.  ^ 

Ifatt  iftdoi^uaion  is  dated,  the ilatei&serted  will^dnthepriti- 
ciples-formerly  laid  4ot7i^  ^  be  probative*  If  it  i&  tiot  dated,  th(i 
dat^  as  already  tiienti^Md,  will  be  preStuned  to  be  the  samtd 
with  that  of  the  bill.  *  A  bill  may  be  indorsed  either  before  of 
after  ecceptanoe ;  and  it  has  been  seen  that  it  may  be  indor- 
sed, e?eii  while  it  is  blank  in  every  thing  but  the  drawer 
and  indorser's  name.  ^    The  rules  with  regard  to  the  pro-» 
per  date  of  bills  or  notes  which  have  been  signed,  either 
while  they  are  altogether  blank,  or  are  only  filled  up  with 
the  dates  of  drawing  and  indorsing,  have  been  already  ex- 
plained. ^    A  bill  or  note  may  be  indorsed  either  before  or 
after  liie  term  of  payment.    This  is  settled  both  in  Scotland 
and  in  England.  ^  An  indorsement  after  the  term  of  payment 
has  been  assimilated  to  the  drawing  of  a  new  bill  payable 
at  sight.  7    A  bill  may  also  be  indorsed  after  it  is  protested 
for  non-acceptance  or  non-payment ;  ^  and,  although  it  has 

*  Amtcy  26a  ^'Beq.  '  Ante,  61. 
«  Ante,  Bi;                                              •  Ante,  75. 

*  Amte,  75. 

*  In  So9liflod»  It  h  8*ttted  by  a  gf«mb  numb^  of  cases,  tt  is  iK«ccssary  on- 
ly to  TcTer  to  Elliot  v.  M'Kay,  16th  July  1777,  Morr.  1648,  wfaere  the  bUl  had 
txxQ  indoned  nou-ly  two  yean  after  the  term  of  payment,  ^—RobcrtWD  v. 
M'Glaahan,  6tfa  Feb.  1787,  Mom  11129,  where  it  had  been  .indoned  ibout  five 
T^an  after  the  term  of  payment,*— Crawford  u.  Robeitboii*s  Trustees,  30fh 
June  1814s  F.  C,  where  it  had  been  indorsed  mora  than  two  yean  after 
the  term  of  payment.  In  England,  the  same  point  Was  bald  lo  be  settled 
m  Mtttfoid  V.  Walcot,  1  Raym«  574^  whcvc  Holt,  €%  Jh,  'lays  down  Che  doo- 
trioe  aa  supported  by  the  general  opinion  of  merehants  fbunded  On  the  custom ; 
ad  in  Ddhen  v.  Herioty  1  Show.  163,aBd  Soefam  «.  Stirlii^,  7  T.  R.  490,  the 
same  thing  is  implied.  TheK  is  an  exoeptioa  with  regard  la  notes  fbr  any  tfuii 
Receding  20ir,  and  under  £.5»  which,  in  EngkuM^cinnel  be  indoned  at  ne^ 
tilted  afttf  the  tma  of  pajment.  17  Geo.  Jlh  c  90,i  1,  tnadt  'pefpMoal'bf 
27  Gt9k  lit  ©.  16. 

'  Debm  V,  Hei^  1  Sb»w.  26i. 

*  K*  Adam  v.  M<WilU«|D,  Wk  Juii«  i787,  Hoftr.  1^18,  where  this  m»  one 
of  the  foinU  decided. 

2^ 
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been  said  that  bills  or  notes  cannot  be  iodoraed  lAer  the 
protest  is  r ecor ded^  ^  or  summary  diligence  raised  on  it,  yet 
the  contrary  is  now  established,  the  rule  being  that  the  bill 
or  note  may  be  still  indorsed,  but  that  the  protest,  with  the 
decree  of  registration,  or  any  diligence  following  dh  it,  is  not 
effectually  transferred  without  assignation.  ^ 

In  a  recent  case,  ^  where  the  indorsee  of  a  bill,  after  get- 
ting payment  from  the  drawer,  who  again  sold  it  to  a  third 
party,  and  then  got  the  indorsee,  who  had  been  paid,  to  as- 
sign the  diligence  previously  raised  by  him  upon  it,  these 
two  questions  were  moved,  viz.  1^  Wliether  this  indorsee 
could  validly  assign,  after  all  his  right  in  the  bill  was  ex- 
tinguished by  payment?  and  2d/y,  Whether,  at  all. events, 
these  ought  not,  in  terms  of  the  ^mp-la#8,  to  have  been 
first  one  assignation  by  him  to  the  drawer,  and  then  another 
by  the  latter  to  his  purchaser  ?  The  case  was  not  finally 
decided.  But  it  would  rather  appear  that  both  objefctions 
were  ill-founded.  For  Isi,  Although  the  indorsee  had  no 
longer  any  right,  aft;er  getting  payment,  to  enforce  the  dili- 
gence, he  had  still  the  formal  title  to  the  bill,  and  the 
drawer  had  merely  a  claim  against  him  to  divest  himself: 
and  2cffy,  It  was  equally  competent  for  him  to  divest  him- 

>  Bttikt.  1,  IB,  17;  Enk.  3,  2,  31. 

*  In  M'Leod  v.  Gordon,  20th  June  1724,  Morr.  1559,  the  Court  refused 
to  iQitMn  action  by  the  indonee  againat  the  indoner  of  a  bill  whidi  had  been  in- 
doraed  after  diligenoe  was  used  upon  it,  not,  however,  on  that  ground,  but  oo 
tiie  ground  that  the  mdorseehad  not  foUowedout  his  ^ligenee,  or  intimated  that 
he  could  not  reoorer  payment.  In  Trea  v.  Rlchardribn  and  Co.,  I8di  Jan« 
1606^  Morr.  App.  to  Bill,  No.  19,  the  Court  decided  that  the  indorsation  of  a 
bill,  made  after  the  protest  on  it  had  been  registered,  and  homing  raised  on  it, 
thoni^  there  was  no  marking  on  the  biU  to  shew  that  it  had  been  protested,  the 
iikkmee  hsring  actually  taken  a  new  protest  at  his  own  faistanoe,  was  preferabk 
to  a  posterior  anrestment,  holding,  ai  the  same  time,  according  to  Mr  BeD,  n)L 
2,  p*  24p,  note  1,  dutt  such  an  indorsation  couTeyed  only  the  lull,  and  that  the 
protest  and  decree  of  rsgistration  could  not  be  transferred  widiout  asognatioo. 

*  Oliver  v.  Haliburton,  22d  June  1822, 1  Shaw,  519i 
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self  by  an  assignation  in  favour  of  the  drawer,  or  bj  one 
made»  at  his  request,  to  a  third  party.  There  were  no  ter^ 
mni  habiles  for  an  assignation  by  the  drawer,  because  he 
never  had  the  formal  title  to  the  diligence,  though  he  had 
acquired  a  claim  to  it. 

Bills  or  notes,  when  paid  by  the  acceptor,  whether  be- 
fore or  after  the  term  of  payment,  oxe/uncttB  officio,  and  can- 
not be  re-issued,  even  to  the  e£Pect  of  affording  a  good  claim 
in  the  hands  of  a  bona  fide  onerous  indorsee,  ^  excepting, 
however,  notes  payable  to  the  bearer  on  demand,  for  any 
sum  not  exceeding  f.  100,  which  may  be  re-issued  after 
payment,  if  they  were  duly  stamped  at  first.  ^  But  a  bill 
or  note  retired  by  another  person  than  the  acceptor,  before 
it  becomes  due,  and  indorsed  before  that  time  to  an  onerous 
and  bona  fide  holder,  there  being  no  marking  on  it  to  in- 
dicate payment,  has  been  found  to  afford  a  good  claim  at 
the  indorsee's  instance.  ^  In  Scotland,  according  to  the 
tenor  of  several  decisions,  which,  however,  shall  be  after- 
>*^ards  examined,  it  seems  to  follow  that  the  indorsee  would 
have  a  good  claim,  although  the  bill  or  note  had  been  thus 
indorsed  afier  the  term  of  payment. 

It  has  be^i  held,  that  the  drawer  of  a  bill  payable  to  his 
OHTi  order,  or  the  payee  or  indorsee  of  any  bill  or  note,  af- 
ter indorsing  it  to  a  third  party  to  whom  he  is  then  obliged 
to  pay  it^  may  thereupon  re-acquire  it,  by  having  his  own 
^d  all  the  subsequent  indorsements  scored  out,  and  may 
either  use  diligence  or  action  upon  it  against  the  previous 
parties,  or  indorse  it  again  to  a  third  party,  who  will  have 
ihe  same  right.  *    This  doctrine  has,  indeed,  been  consider- 

'  hS  Geo.  III.  c  184^  §  19.     Vida  Holroyd  v.  Whitehead*  1  Marsh.  12& 
'Iba.  514.  . 

'  Bonidge  p.  Mannen,  3  Campb.  194*. 

*  la  the  caw  of  Fairbolmea,  Pedtionen,  7tfa  Jan.  1752,  Morr.  1475,  where  a 
'illi  which  had  been  protested  against  the  drawer  and  other  parties  by  an  indorsee, 
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ably  shaken  by  the  opinion  expresfted  bf  the  Court  of  Ses^ 
sion  in  a  recent  case,  in  which  ii  in  said  to  have  Been  held, 

Wtt  tetoiHed  bj  him  to  the  preirtoui  IndiMer  ^inth  Id*  faidotwdofi  i6oi«d,  aad 
be  reJndoned  it  to  a  third  party>  this  last  party  wis  found  entitled  ta  have  a 
profest  at  hia  <mn  inalaiioe  recordcdi  on  produdiig  the  letter  of  advice  tarn  tbe 
fonner  indanee.     But  it  ia  aaid  to  have  been  atated  ttom  the  Bench,  tint 
auch  a  thing  had  been  allowed  in  other  caaea,  itfidiottt  produdng  any  letter  of 
advice.     In  an  earlier  caae,  Hamilton  v.  palrfmple^  Slat  Juu  1784^  Mbir. 
1403;  in  intermediate  indoraee  of  a  biU  waa  found  to  be  aiifficiently  xe4D- 
vealed  witfi  it  by  aooiii^  two  indoraationa  poeterior  to  that  in  hia  own  fiTouri 
without  taking  any  re-indoraation  from  the  laat  indoraee.  It  ia  of  coune  implied, 
that  being  thua  re-inveated  with  the  bill,  he  might  have  re-indoiBed  it    T^ 
aame  doctrine  i»  alao  implied  in  aeveiul  caaea  reported  by  Elchies.     th  die  case 
df  Cnwimdf  ISth  Jbn.  1736,  Elcfatai^  t.  Bill,  lYo&  9  md  10,  whece  a  biO,  af- 
ter bong  proteated  againat  drawer,  aec^plor,  and  indttnera,  had  been  paU  by  a 
tbifd  party  ai^mi  proteat,  but  without  any  indorBatioI^  for  the  honour  of  the 
aecond  indoraer,  the  latter  were  allowed  to  have  reglatration  and  aummaiy  dili- 
gence, without  any  new  assignation  to  him  of  the  bill  and  proteat.     In  Staitott 
t.  Scott,  16th  Dec.  1743,  Eldiiea,  v.  Bffl,  No.  58;  li  bBl,  after  gtilt«  tfbvMgb 
the  handa  of  aevetal  indoraera,  having  been  paid  by  a  paiaik  for  tbe  honour  af 
the  iint  indorsee,  who  repaid  liim,  thia  indorsee  waa  found  entitled^  after  ico- 
ring  out  the  aubaecpient  indoraationa,  to  have  aununary  diligenoe  at  hia  own  m- 
stance.     Thia  decision  aeema  directly  to  have  involved  the  principle  m  questioD. 
In  Robertaon  v.  Haliburton,  anA  in  another  caee,  both  eited  hy  l^MMs  ^9. 
si),  t/.  BOi,  where  a  faili  had  been  accepted  ttprU  pintcbe  fo^  the  hiomnk  of  ^ 
oi^nal  payee,  and  waa  afterwarda  indoraed  aeveral  timca^  diUgcnce  waa  allowed 
ro  name  of  the  acceptor  and  the  payee  againat  the  drawer,  but  not  against  tbe 

r 

subsequent  indoraers.     But  vide  Ruaadl  v.  Mather,  295,  note  1. 

In  England,  the  same  doctrine  was  firat  field  by  Holt,  C  J.,  ib  Bupujt 
0.  ShepHeM,  I  Hblfa  Rep.  dOQ.  It  wm  aftawteda  lewjgiihedin  tlto  caKof 
GooaeiaeRa  «•  Beriroley,  1  WSla,  40,  where  a  note  having  been  firat  indoned 
b^  the  payeea  to  a  third  party,  who  afterwarda  gave  it  bachy  hot  took  it.from 
them  again  in  payment  of  aooie  gooda,  the  Courts  in  an  action  by  him  agatost 
the  maker  of  the  note,  held,  that  the  plaintifrhad  no  reaaoo  to  anppoee  It  was 
paid,  but  had  atill  a  claim,  notwithatanding  that  it  waa  taken  up  finom  him  the 
fint  time.  In  a  much  later  caae,  CUlow  v.  Lawrence^  3  21.  ind  &  97,  tbe 
same  point  was  aettled,  after  full  conaideration,  by  the  Court  of  K*  B-,  who  toaad 
that  a  bill  made  payable  to  the  drawer,  which  had  been  returned  oit  him  b^  > 
jx>aierior  indorsee,  and  wUch^afier  all  the  intentoediate  itidofattiona  ware  aeorcd 
out,  bad  Meen  re-itidoneA  by  hhn  to  a  third  party,  afibrded  a  good  gnnuid  of  ac- 
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'<  tiiAl  the  m&ce  Bcoring  of  indorsations^  without  any  evi- 
*^  de&ce  of  an  intentioli  to  reconvey,  is  not  auiSoient  to  re- 
*^  invest  the  indor^er."  ^    But  that  opinion  does  not  seem  to 
have  been  neofe^ary  to  decide  the  particular  case;  since 
in  it  the  bill  was  paid  by  one  of  the  indorsers,   as  ap* 
peared  from  a  receijit  on  the  back  of  it  in  his  favour^  and 
it  was  not  ther^ore  possible  for  the  drawer  to  re-acquire 
it  sm^ly  by  scoring  the  indorsations^  seeing  the  receipt 
rendered  It  no  longer  negotiable.      Nor  could  the    re« 
ceipt  be  scored  Uce  the  indwsaticHis ;  but  it  was  necessary 
for  the  drawer  to  prove^  by  some  counter  document,  that  he 
had  repaid  the  money  to  the  indbrser.    The  opinion,  there- 
fore^ now  cited)  not  being  necessary  to  decide  the  case  in 
questieiiy  it  may  be  doubted,  whether  it  can  outweigh  the 
authinities  already  referred  to.    It  is  said  to  have  been  held, 
that  the  scoring  of  indorsations  cannot  re-invest  the  indor* 
ser  without  evidence  of  an  intention  to  re-convey.  But  such 
evidence  cannot  confer  a  title ;   that  must  still  depend  on 
the  dfect  of  scoring  the  posterior  indorsations.   Besides,  the 
scoring  <^  the  indora^tionsr  appears  to  afford  a  good  title  in 
itselC    The  several  jndorsiitions  are  like  so  many  separate 
drafts,  and  the  heajrer  may  hold  by  virtue  of  any  of  them  that 
he  chases.    If  the  first  indorsation  is  blank,  the  bearer  may 
score  out  even  subsequent  special  indorsations,  and  hold  by 
the  first  alone,  which  is  effectual  to  him  as  b^rer.    On  the 
other  handf  if  the  holder  is  a  payee  or  special  indorsee,  he 
may  still  score  liie  subsequent  indorsations,  since  they  are 
quite  distinct,  both  from  the  prior  indorsations,  and  from 

tifoo  to  this  iodonee  against  the  acceptor.  Lord  Elleoborough  held,  that  the 
dmper  might  himself  have  had  a  good  action  against  the  acceptor,  and  that  he 
mi^  tnui^er  this  his  right  to  a  third  party  by  indorsementy  provided  he  did  not 
tlterebj  injure  the  ottier  indoraers,  which  was  avoided  by  scoring  their  indorsik- 
dons. 
*  RuaKll  V.  Mather,  2  Shaw  646,  Second  Division. 

t2 
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the  bill  itself;  and,  in  that  case,  he  will  acquire  the  same 
right  as  payee  or  special  indorsee,  which  a  blank  indorse- 
ment would  have  given  to  any  bearer  of  the  bilL 

A  bill,  it  has  been  said,  **  is  negotiable  ad  i^nthon,  until 
<<  it  has  been  paid  or  discharged  on  behalf  of  the  accep- 
"  tor.**  *  But  this  rule  is  applicable  only  when  a  bill  or  note 
has  been  paid  by  the  original  payee  or  an  indorsee ;  for,  if  a 
bill  drawn  payable  to  a  third  party  should  be  returned  to 
the  drawer  upon  his  paying  it,  the  bill  is  extinguished  as  to 
the  payee  and  all  the  subsequent  parties,  and  no  claim  re- 
mains  but  the  drawer^s  right  of  relief  against  the  acceptor, 
which  cannot  be  transferred  by  indorsation.  ^  If  the  drawer 
is  .also  payee,  he  may  negotiate  it  after  getting  it  back,  as  well 
as  any.  other  payee.  Nor  does  there  appear  to  be  any  reason 
why  the  drawer,  although  he  is  not  payee,  should  not  ac- 
quire right  to  the  bill  by  indorsement  from,  a  party  vested 
with  it,  so  as  to  be  entitled  to  convey  it  to  third  parties  in 
his  character  of  indorsee.  ^  But  although  he  may  thus  be- 
come entitled  to  re-wdorse  the  bill,  he  himself  could  not 
maintain  action  on  an  indorsement  in  his  favour,  except 
against  the  acceptor ;  because,  though  he  recovered  from  an 
indorsee,  the  latter  might  straightway  recover  back  from  him 
in  his  character  of  drawer,  and,  therefore,  the  maxim  would 
be  applicable,  Ihistra  petis  quod  max  es  resHbOurus.  On  the 
same  principle,  it  has  been  decided,  that  the  payee  and  in- 
dorser  of  a  note  having  got  it  indorsed  to  him  by  his  in- 
dorsee, could  not  maintain  action  against  the  latter  on  such 

1  Per  Lord  EUoiborough  in  Callgiw  v.  Lftwrence,  293»  note  1. 

*  Beck  V,  Robley,  1  H.  BL  89,  note  a,  per  Lord  Mansfield,  dted  also  to 
Callow  0.  Lawrence,  293,  note  4i. 

'This  seems  to  have  been  taken  for  gnuited  in  the  King  v.  Burn,  5  Brice, 
179.  The  case  itself  depended  on  specialties.  In  an  early  case,  LouTiere  r. 
Lambray,  10  Mod.  Rep.  37,  the  Court  of  Queen's  Bench  decided,  that  tbc 
drawer  of  aUll  might  maintain  action,  as  indorsee,  against  the  acceptor ;  holduigi 
however,  that  it  would  be  a  good  defence  against  such  an  action  that  the  accep- 
tor bad  not  effects  of  the  drawer  in  his  hands. 
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an  indorsement,  since  the  defender  might  immediately  hi 
sued  him  again  for  recourse  as  indorsee.  >  Nor  could  a  pi 
son  talcing  an  indorsement  from  him  in  such  a  case  sue  the: 
on  except  against  the  acceptor ;  or,  in  case  his  author's  fi 
signature  was  in  the  character  of  indorser,  then  against  t 
parties  whose  names  were  prior  to  that  signature,  since 
character  of  drawer  or  indorser  is  apparent  ex  /acie  of  i 
bill  or  Dote^  and  therefore  every  person  deriving  right  fr 
him  is  held  to  be  acquainted  with  it. 

After  part  of  a  bill  or  note  has  been  paid,  it  may  be 
dorsed  for  the  residue.  *  But  there  cannot  be  two  separ 
indorsements  for  distinct  portions  of  the  sum  in  a  bill 
note,  as  the  accq>tor  is  not  bound  to  suffer  two  separate 
tions  on  the  same  contract,  ^  unless  be  has  accepted 
ter  such  divided  indorsements ;  in  which  case,  it  is  said,  t1 

'  Bubi^  V.  Hajwinl,  i  T.  B.  470.  Id  b  later  cmw,  Britten  and  Wibo 
Webb,  S  Bainew.  and  Crmw.  463,  where  the  pajrees  and  fint  indonen  of  a 
brougbt  an  actum  on  it  againat  a  nibaequent  indoraer,  on  the  allegation,  tbM 
defeodant  had  indoncd  the  bill  to  gire  it  credit,  and  d>at  thereTon  the  plaii 
were  entitled  to  recoTer  bota  tbem.  ai  the  acceptor!  bad  not  paid  it,  tha  Cow 
K.  B.  held,  lit,  Ibat  (be  defendant  coold  not  be  liable  to  the  plaintm  on 
lull ;  becaiue,  allhou^  be  paid  it  to  him,  be  would  be  entitled,  under  (h>  ■ 
docuroetit,  to  recover  back  ita  amount  from  bim  ai  a  prior  indoner  ;  and  1 
That  be  could  not  recora  under  the  alleged  agreement ;  becaoie,  aecordin] 
Bajpky,  J.,  being  a  Tcibal  one,  it  could  not  be  aet  up  againit  a  written  cant 
beude*  Kootha  ground,  pecidlar  to  the  law  of  England,  that  there  bad  beei 
connderation  for  it. 

*  This  doctrine  waa  recogniMd  in  Hawkins  v.  Caidj,  1  Rajm.  360,  tbo 
it  wa*  held  inqiplicable  to  the  partjeular  caae. 

'In  Hawkinie.  Cardf.noteS,  thededantlMiwubeldlobebadmtthiigrat 
■s  it  claimed  part  of  a  bill,  without  stating  tbat  the  reat  had  been  paid,  in  i 
sequence  of  which,  the  deftndant  might  hare  been  liable  to  a  separate  actios 
it  likewise.  The  same  doctrine  was  laid  down  in  Hawkins  n.  Gardner,  12  ft 
Rep.913iaaalaoiii  Johnson  o.KennioD,  8  Wils.  268 1  (nc&  opinion  of  fio 
J.,)  although  the  report  of  that  case,  in  so  far  as  it  regards  its  particular 
cunutaiKW,  is  said  to  be  inaccurate  b;r  Wilton,  J.,  in  Bncoii  i..  Seules,  I  H. 
Be.  In  this  last  case,  the  indorsee  of  a  bill  who  had  got  payment  of  pat  i 
On  drawer,  vti  found  entitled  to  retorer  only  the  balance  from  the  accci 
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he  undertakes  to  pay  the  bill  agreeably  to  them.  ^  But  the 
drawer  and  indorsers  previous  to  his  acceptance  ^vill  net  be 
bound  by  it  to  this  extent  It  may  farther  be  doubted,  whe* 
ther  these  divided  indorsements,  seeing  they  &rm  distinct 
obligations,  can  be  valid  in  terms  of  the  stamp  acts,  if  they 
are  written  only  on  one  stamp. 

No  particular  form  of  words  is  necessary  to  an  indorse- 
ment ;  4he  indorser^s  signature  is  generally  sufficient,  ^  to 
which  his  residence  ought  to  be  likewise  added,  if  he  is  net 
genendly  known  in  the  commercial  world.  His  signature 
on  the  face  of  a  bill  or  note  will  be  as  good  an  indorsement 
as  when  made  on  the  back  of  it '  But  a  private  mark  or 
number,  widiout  the  indorser^s  signature,  will  not  be  a 
good  indorsement  ^  It  has  l^een  decided,  even  in  England, 
that  a  mere  promise  by  a  party  to  indorse  a  bill  not  then  in 
existence,  will  not  ^ve  validity  to  an  indorsement  in  that 

•Ithoogb  be  urgfid  that  picre  could  not  be  more  tbm  one  action  on  tbe  bill,  and 
tbat»  therefore,  he  waa  entitled  to  sue  for  the  whole»  ai  trustee  in  part  for  the 
drawee.     Vide  alao  Kyd,  100. 
'  Beawes,  No.  266^  GUftty,  139. 

*  Plnkney  i'*  Hall,  1  Raynu  176;  East  v.  ISsangUm,  2  RftpsL  811;  Lam- 
bert V.  Oakea,  18  Mod.  24A. 

'  In  YartMumigh  v.  the  Bank  of  England,  16  East  12,  Lord  EUea- 
borough  refiwa  to  the  case  Bex  v.  Bigg,  1  Str.  17-18^  where  a  person  bong 
chaigdd  wjlth  baring  eraaed  the  indoraement  en  a  note^  waa  found  gaakft 
although  the  worda  eraaed  were  on  ihe/ace  of  the  note,  thejr  being  held^  doc- 
withitanding,  to  ha^e  the  hgal  effect  of  an  indorsement.  As  the  convene  of 
this  decision,  we  may  notice  the  case  of  Don  v.  Watt,  86th  May  1818,  F.  C, 
where  thi^  Court  of  Sesson  found  m'^iarty  liable  aa  jomt  obUgani  with  bis  md  in 
a  promiasory-noK  though  his  name  wis  written  on  the  back  of  it.  He  oooM 
not,  in  thia  caac^  be  considered  as  an  indoner,  because  the  nele  was  not  insd« 
payable  to  him*  A  nmilar  decision  was  given  on  the  same  grounds,  in  tfaelster 
case^f  Walters,  7th  March  IBIS,  F.  C. 

*  In  Benn  o.  Harrison,  3  T.  R.  760,  it  was  held  not  sufficient  to  subject  • 
person  as  indoraer  of  a  bill,  that  his  number  was  on  it,  although  he  wss  nadt 
liable  on  other  grounds,  Tbe  eam»jdoctrine  is  implied  in  two  cases  cited,  in  '' 
jMrCr  flhuttlewordi,  3  Ves.  308' 
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thie  subsequent  indorsements  on  it  are  specia!,  any  holder^ 
though  he  should  have  no  right  under  them,  may  dielete 
them,  and  sue  the  payee,  the  drawer,  and  the  acceptor,  un- 
der the  payee's  blank  indorsement.  For  this  indorsement, 
so  long  as  it  remains  blank,  is  a  wiarrant  to  pay  to  the  bear- 
er ;  and  no  subsequent  indorsements,  which  are  only  addi- 
tional obligations,  can  restrict  its  efficacy,  this  being  done 
only  by  filling  it  ^up  as  .a  special  indorsement.  ^  On  the 
same  principle,  any  other  blank  indorsement,  by  a  party 
who  is  in  right  to  a  bill  or  note,  will  give  to  the  holder  of 
the  bill  or  note  a  claim  against  the  indorser  and  the  pre- 
vious parties,  on  his  striking  out  the  subsequent  q>ecial  in- 
dorsements. 

The  holder  of  a  bill  or  note  under  a  blank  indorsement 
may  fill  up  the  indorsement  in  what  manner  he  pleases, 
either  with  a  special  indorsement,  or  a  discharge  to  the 

lu6  by  a  third  person,  was  entitled  to  recover  on  it  against  the  drawer  upon  the 
drawee  refusing  acceptance.  Vule  also  opinion  of  Buller,  J.,  as  to  the  effect  of  « 
blank  indorsement,  dted  in  Newsome  v.  Hiomton,  6  East.  21-2.  In  Scotland, 
on  the  principles  already  explained,  it  would  hare  beenpresKmedf  that  the  holder 
had  given  value,  ante,  116*'  Reference  is  made  in  Peacock  v.  Rhodes,  to  a 
previous  case^  Fnncis  v*  Mott,  before  Lofrd  Mansfield,  where  the  doctrine  esta- 
blished in  that  case  had  been  admitted. 

'  This  point  was  decided  in  an  action  against  the  acceptor,  in  Smith  t. 
Clarke,  Feake,  225,  Esp.  180.  The  same  point  was  implied  in  Chaten  ^ 
'Bell,  4*  Esp.  210,  where,  in  an  action  by  the  indorsee  of  a  bill  against  hb  in- 
dorser,  a  declaration  was  sustained  vdiich  merely  stated  an  indorsement  by  the 
payee  to  the  defendant,  and  by  him  to  the  plaintiff*,  though  there  were  sewsl 
other  indorsements  between  that  of  the  payee  and  of  the  defendant ;  it  being  ^us 
held  sufficient  to  declare  on  the  payee's  (blank)  indorsement,  as  the  ground  of 
the  defendant's  right,  and  on  his  indorsement  as  the  ground  of  the  plaintiff*^ 
right.  The  other  indorsements  were  accounted  mere  surplusage.  In  Critdi* 
low  V.  Farry,  2  Campb.  182,  it  was  pleaded  successfully,  that  an  indorsement 
fonned  a  new  contract  between  the  indorser  and  the  indorsee,  insomucb,  that 
ifae  latter,  in  an  action  against  the  former,  was  not  required  to  prove  even  the 
payee's  indorsement,  in  order  to  establish  a  title  through  him,  as  he  must  hive 
done  (in  England)  in  an  action  against  tlie  acceptor* 
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iritkout  holding  that,  till  the  blank  is  filled  np^  the  indorser 
is  the  only  person  ii)  whose  name  action  can  be  pfiaintained, 
wUcby  acQCNPdinglyi  was  the  old  doctrine.  ^  But»  now  that 
any  hdlder  is  entitled  to  sue  by  virtue  of  the  blank  indorse- 
m^it  as  a  general  conveyance  in  favour  of  the  bearer,  the 
converse  of  this  doctrine  must  be,  that  the  indorser  is  thcaaoe- 
forth  divested,  and  can  have  no  title  to  sue,  although  the 
debtor  will  be  discharged  by  filling  up  his  blank  indorse- 
ment with  a  receipt  for  the  contents  of  the  bill  or  note^  as 
the  indorser  is  the  last  person  in  right  of  it  exjkoie  of  the  do« 
cument*  In  Scotland,  summary  diligence  on  bills  or  notes  is 
authorised  o^msf  all  indorsers,  without  distinguishing  whe- 
ther their  indorsements  are  blank  or  not,  ^  which  excludes 
the  supposiGon  of  diligence  proceeding  in  their  names,  when 
they  are  dius  the  parties  against  whom  it  may  be  used^ 

Such  being  the  effect  of  a  blank  indorsement,  it  is  often 
considered  advisable  to  fill  it  up,  so  as  to  prevent  paypient 
of  it  from  being  received  by  a  sU*anger  in  the  event  of  its 
being  lost  or  stolen.  ^  This  is  done  by  prefixing  to  the 
indorser's  signature  the  words  *'  pay  to  Mr  A«  B«  or  or- 
«  der,**  or  «<  pay  to  Mr  A.  B,'*  the  words^"  or  order"  in 
an  indorsement  not  being  required,  even  in  En^and,  to 
render  the  bill  or  note  indorsable,  provided  it  has  been 
granted  at  first  to  the  payee  '^  or  order."  ^  In  Scotland,  it 
has  been  shewn  that  these  words  are  not  necessary  in  any 

» 

>  ttid  down  in  Clark  o.  Figott,  301,  »oti  6. 

•  IS81,  c.  M;  1779,  c.  78.  •  Beawet,  No.  178. 

*  Moore  v.  Manning,  Comyn*s  Baporti,  311,  dted  abo  in  fldwjrn'f  K.  P* 
346.  In  AdiCBon  o.  Fountain,  1  Sir.  597,  iHmk  a  biU  iraa  dndan^  oa  m 
ittionid  t»  a  otrtain  pennn.^  or  ordar,*'  and  tumed  out  to  bo  i^doiwd  to 
h&t  williont  tiia  wofda  ^  or  ordar,"  tha  Conit  Ud  iiie  indpnHtMOit  to  be  the 
iama&il^affhetaa  if  it  had  iImm  woidB,  and  tiiaiclbra  niaiainad  tbe  dtda- 
faden.  Tha  nma  point  waa  daddad  on  fliU  oonndaiBitionl^  JJord  Uvufi^ 
and  Ilia  Cooit  of  King*a  Baoch  in  Edia  v.  tba  £ast  India  Compaoy,  2  Buir. 
1816,  Ha  Court  fonncBng  on  tba  two  precading  caia«  at  aeciiing  tha  law. 
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ease.  *  Tlie  effect  of  a  fiill  indorsement  is  to  prevent  tlie 
bill  or  note  from  being  indorsed  by  any  but  the  person 
mentioned  in  it.  2  If  any  other  person  indorses,  his  indorse- 
ment conveys  no  right  to  the  bill  or  note,  though  it  will  a& 
ford  a  good  claim  against  himself,  as  being  a  new  drawer  on 
the  original  drawee.^  Nor  will  the  special  indorsee  confer  a 
good  right  by  merely  delivering  the  bill  or  note  to  a  third 
party,  without  indorsing  his  own  name,  although,  when  a 
person  has  got  such  a  bill  for  a  valuable  consideration,  with- 
out indorsement,  he  may  insist  that  it  should  be  indorsed. 
In  England,  such  an  indorsement  is  good,  even  though  made 
after  the  indorser  has  committed  an  act  of  bankruptcy ;  or, 
if  it  is  not  made  tiU  his  assignees  have  taken  up  the  estate, 
they  will  be  ordained  to  make  it,  as  they  hold  the  estate 
subject  to  all  the  equitable  claims  connected  with  it  which 
could  be  enforced  against  the  bankrupt.*  On  the  same 
grounds,  such  an  indorsement  would  probably  be  sustained 
in  Scodandy  though  made  within  sixty  days  of  the  indorser's 
bankruptcy,  under  the  act  1696,  and  his  trustee  would  be 
ordained  to  make  it,  if  his  estate  should  have  been  seque- 
strated for  behoof  of  his  creditors.  ^ 

The  creditoj*  in  a  bill  or  note,  having. foil  power  over  it, 
may  mi^e  a  restrictive  indorsement,  e,  g.  by  indorsing  it  to 
a  certain  person  for  his  (the  indorser's)  use,  ^  which  will  not 
only  prevent  the  indorsee,  in  general,  from  indorsing,  but 

'  '^  101. 

'  Hus  doctrine  is  implied  in  Mead  v.  Toung,  cited  anfe,  96,  note  8,  as  also  m 
Potta  D.  Bead,  6  Esp.  57,  and  in  the  cases  cited,  902,  note  4i. 

'  Per  Lord  HansBeld  in  Heylin  9.  Adamson,  2  Burr.  669. 

*  Smith  V.  Pickering,  Feake,  50,  Anon.  1  Campb.  49;  Greening  er  parte, 
^^  ^csey,  206,  Mowbray  ear  |Hirte,  2  Jacob  and  Walker,  4*28.  In  this  hot  case, 
u  vas  declared  that  the  assignees  should  not  be  personally  liable  as  indorserk 

'  ^  Chap,  on  Bankruptcy. 

'  J^tr  Loni  Hardwicke  in  Snee  v.  Pkescott,  1  Atk.  219. 
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will  make  him  the  indorser's  mandatary,  whose  mandate  can 
be  recalled  at  pleasure. '  It  would  appear,  however,  that 
such  an  indorsee  may  discount  the  bill,  since  the  money 
drawn  by  him  on  discounting  it  will  be  held  to  have  been 
received  for  his  constituent's  behoof.  ^  He  may  likewise  in- 
dorse the  bill  or  note  "  payable  to  J.  S.  only^  which  will 
prevent  J.  S.  from  indorsing,  or  he  may  desire  that  the  sr 
mount  should  be  '<  credited  to  the  account  of  J.  S.,"  which 
has  been  found  to  imply  merely  a  personal  credit  in  his  fa- 
vour, without  any  power  of  indorsement.  ^  An  indorse- 
ment, however,  which  desires  absolutely  that  payment  should 
be  made  to  a  certain  person,  stating,  at  the  same  time,  that 
it  was  in  part  of  a  specified  consideration  in  a  deed  by  him 
to  the  indorsers,  is  not  restrictive,  the  statement  regarding 

t  I 

I  Poduer,  Nos.  89-90.  Tliis  opinion  is  not  disputed,  as  Chitty  supposes,  138, 
by  Beawes,  Nob  219.  Whit  that  author  disputes  is  the  doctrine  laid  down  by 
Marius,  72,  that  a  bill  or  note  made  payable  tDiikout  retlricUon  to  a  certain  per- 
son is  a  mere  mandate,  which  may  be  recalled  by  the  drawer  eren  after  accep- 
tance. This  doctrine  was  negatiTed  with  regard  to  indorsation^  in  a  case  dted 
by  Forbes,  42,  Hume  v.  Hamilton,  24th  July  1691.  Pothier*s  doctrine,  thtt 
an  indorsement,  in  the  terms  mentioned  above,  amounts  to  a  revocable  mandip^^, 
inyoWes  no  inconvenience  to  third  parties,  since  the  words  that  are  inserted  pre- 
vent the  bill  from  being  indorsed,  a  debcha  penowe  being  understood  in  frvour 
of  the  mandatary,  or,  according  to  the  same  author,  though  the  words  '<  or  or- 
*'  der"  should  be  added  to  the  indorsement,  the  indorsee  must  underrtand  that 
he  likewise  b  merely  the  indorser's  mandatary. 

*  AfOe,  288-9. 

'  lliis  was  decided  in  Ancher  v.  the  Bank  of  England,  2  DougL  637.  Hiere 
aeems  to  have  been  likewise  another  ground  for  deciding  against  the  efficacy  of 
the  indorsement  in  this  case,  vis.  that  it  was  forged,  so  that  it  could  oonvey  do 
interest.  This  plea  was  disregarded,  on  the  authority  of  a  previous  Engltab 
case.  Price  v.  Xeale,  3  Burr.  1355,  in  respect  that  the  defendants,  who  hai 
Awv\m^^  the  bill  on  the  forged  indorsement,  had  been  repaid  for  the  honour  of 
the  plaintiflfs,  and  that  the  money  therefore  could  not  be  recovered  back  fivm 
them,  as  they  were  onerous  indorsees.  But,  in  Scotland,  an  action  of  repetition 
would  probably  have  been  allowed  for  this  money,  as  it  had  been  paid  altogrthfr 
through  mistake. 
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the  consideration  being  accounted  mere  surplusage.  ^  Far** 
ther,  an  indorsement  may  be  conditional,  so  that  the  indor** 
see  shall  have  right  to  payment  of  the  bill  or  note  only  if 
the  condition  be  performed,  while,  if  it  is  not,  the  right  will 
revert  to  the  indorser.*  The  constitution  of  a  bill  or  note 
cannot,  as  already  mentioned,  be  made  to  depend  on  a  con- 
tingency; but  the  same  rule  does  not  apply  to  its  transmis«> 
sion.  It  has  been  already  stated,  that,  by  adding  the  words 
•*  «ithoat  recourse"  to  an  indorsement,  the  indorser  may  be 
freed  from  all  future  claim  upon  it 

Although  delivery  of  the  bill  or  note  is  necessary,  as  al- 
ready mentioned,  3  to  complete  the  indorsee's  right,  his 
right,  when  thus  completed,  draws  back  to  the  date  of  the 
indorsement,  if  it  is  dated,  or,  otherwise,  to  the  date  of  the 
bilL  In  case  of  the  indorsement  of  a  foreign  bill,  which  is 
generally  drawn  in  different  parts,  each  part  ought  to  be  de- 
livered to  the  indorsee ;  otherwise,  the  same  inconveniences 
may  follow  which  have  been  already  explained  with  refe- 
rence to  the  payee  of  such  a  bill.  ^ 

The  effect  of  indorsement  may  now  be  considered, 

Uty  With  reference  to  the  obligations  which  it  imposes 
on  the  indorser,  and  the  claims  arising  from  it  to  the  holder 
against  the  different  parties  whose  names  are  on  the  bill  or 
note. 

It  has  been  said  that  the  indorser  is  to  be  considered  as 
a  new  drawer  on  the  original  drawee.  ^     He  is  therefore 

*  Decided  by  Lord  Ellenborough  in  Potts  v.  Read,  6  Esp.  57.  The  same 
nile  b  applied  in  HausoniUier  v.  Hartinsks,  7  T.  R.  733. 

'  Bobertson  o.  Kensington  and  others,  4  Taunt.  30.  In  this  case,  a  bill  having 
been  indoned  payable  to  a  person  on  the  occurrence  of  a  certain  event,  and  there 
bong  also  several  subsequent  indorsements,  the  acceptors,  who  had  paid  it  to  a 
lioldcr  before  the  condition  of  the  first  indorsement  was  perfonned,  were' found 
liable  in  second  payment  to  the  first  indorser. 

'  Anie,  283.  *  AnU,  87-8. 

'  Per  Lord  Mansfield  in  Heylin  v.  Adamson,  2  Burr.  669.  Vide  also  Haly 
t.  Lane,  2  Atk.  182 ;  Hill  v.  Lewis,  1  Salk.  133 ;  Smallwood  v.  Vernon,  1 
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Uabk  to  be  sued  inunediafdy^  if  the  drawee  should  refuse  to 
accept,  ^  and  he  is  subject,  in  all  respects,  lo  the  satne  claim 
of  recQorse  as  the  drawer.    He  is  also  discharged  &om  tkis 
ehum  in  the  smne  maimer  as  the  drawer,  by  the  hdder's 
failure  in  due  n^podattion  of  the  bill  or  note.^    But  he  csu- 
Qot  be  liaUe  to  the  acceptor,  seeing  the  acceptor  is  the  pio- 
per  debtor  in  the  bill,  unless  when  a  person  aoeepte  for  the 
indorser^i  honour. '    The  nature  of  this  hind  of  aceeptsaoe 
shall  be  afterwards  considered.    On  die  other  hand,  the  iiH 
dorsee,  if  the  indorsement  is  special,  or,  if  it  ia  Uank,  aay 
holder  of  the  bill  or  note,  acquirea  by  the  indorsatioii,  which 
is  a  transference  of  all  claim  upoia  the  doeument,  first  the 
same  right  of  action  whidi  the  p&yee  had  upen  it  agtainst  the 
accgptorsmd  drawer,  and,  farther,  A  right  of  recomrsc^  not  on* 
Ij  against  his  indorseiv  but  against  erery  prior  indo|sei^  as 
being  in  legal  ^^  a  new  drawer.    The  nmrnefc  aid  older 
of  enforcing  these  severul  claims  shall  be  afterwards  dbcoss* 
ed,  in  considering  the  n^gotiaAioa  o^  atid  dfligence  4Hr  ac- 
tion upon,  bills  and  notes. 

It  has  been  already  eiqdained^  ^  that  no  person  can  be 
liable  directly  ttpcm  a  UU  or  note,  either  as  drawer,  aooqp- 
tor,  or  indorser,  ilnlesii  his  nalnl^  apt>ebrs  on  it  He  may, 
indeed,  be  liable  under  a  collateral  guarantee  ^  or  for  re^ 


SCr..478;  Bidlingall  v.  Olorter,  3  EmL  182.     The  taaie prindpU hit  been 
cognised  in  a  great  number  of  other  caflcs. 

1  IVa  was  decided  by  the  Conn  of  K.  B.  In  Ballmgalls  v.  Gloster,  4  JB^p. 
268,  and  3  East  481,  expressly  on  the  grcnind  Aat  an  indonrr  ifsa  lidale  in  all 
jrespecti  as  a  new  drawer.  For  the  drawer's  liabilitj  hi  case  of  the  drawee'a  re- 
fusal to  accept,  vide  antey  185-6L 

*  Pdr  t/ffd  Ellenbonmgfa  in  Ballingalls  v.  Gloster,  note  i. 

*  Both  the  doctrine  mentioned  in  the  tez(  and  the  exception  to  it  are  vcfy 
clearly  ezpbdned  by  Pbthier,  No.  111-12. 

'  In  Morris  v.  Scacey,  Hdt*s  C.  N.  P.  153,  the  defendant  was  found  liable 
for  a  bill  under  a  separate  letter  of  guarantee,  though  his  name  was  not  ma  te 
Inll. 
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petilioa  of  money  paid  without  consideration ;  for  instuicey 
if  lie  has  got  £.  1884,  as  the.  true  amount  of  a  bill  delivered 
thoogh  not  indorsed  by  him,  and  the  bill  turns  out  to  h4ve 
been  granted  at  first  only  for  £.  884,  the  figure  1  being 
interpdated.  ^  Farther,  if  he  delivers  a  bill  or  note,  though 
without  indorsing  it,  in  payment  of  a  preceding  debt,  or  for 
some  consideration  given  at  the  time,  as  for  the  price  of 
goods  sold,  he  will  be  liable  for  the  debt,  or  for  the  amount 
of  the  consideration,  in  case  the  bill  or  note  should  be  dis- 
honoured. This  matter  bas'been  already  discussed.  >  In 
all  these  cases  he  is  liable,  not  on  the  bill  or  note,  but  on  a 
consideration  distinct  from  it ;  and,  accordingly,  he  will  be 
liable  only  to  the  party  who  gives  the  consideration,  not  to 
any  future  holder  of  the  bill  or  note.  ^  In  one  case,  ^  the 
Comt  of  Session  decided,  in  conformity  with  a  report  &om 
hankers,  that  a  letter  of  guarantee  granted  for  a  bill  to  the 
original  payee,  and  given  along  with  the  bill  to  a  bank  who 
discounted  it,  was  effectual  to  them  against  the  granter,  not- 
withstanding a  discharge  by  the  party  to  whom  it  had  been 
graatjed.  But  great  doubts,  have  been  expressed  of  the 
soundness  €»f  tiiia  decision;  ^    The  report  on  which  it  pro- 


ik  point  wai  dbdded  in  Jones  v.  Eyde^  1  Itfanh.  157»  5  Tailnt.  466^ 
wia  nifiiA  to  a  navy  bill ;  abd  in  Bruce  tv  Bruce,  1  Marsh*  165^  witb  ngaid 
to  a  ndbttIHi«  UU. 

*  AjOb,  191,  H  9eq^ 

'  Per  Ukd  Hrfwikle  in  tb^  eve  of  BaRM^gtoa  and  Burton,  2  Scfa.  and  Lefr. 
1 12.  Iij^  tfn^  dMe,  the  holder  of  a  note  having,  iMdtbottt  indorsing  it,  granted  a 
MpsrAe  gnacantae  fbr  payment  of  it  to  k  sobaequefat  holder,  another  holder,  to 
^dieoi  the  gnlvdntee  bad  not  been  addreased,  waa  found  not  entitled  to  daim 
upon  it  in  faia  own  ri^t,  though  he  jnA  held  to  have  an  equitable  daim  aa  ote&> 
tag  IB  pboe  bf  ttb  party  receiving  the  gnarantee,  in  so  fiur  aa  the  estate  of  flie 
ganici  was,  at  tfant  time,  indebted  to  this  party.  This  dedaion  appears  to  be 
solitary  to  lliat  pvononnoed  by  the  Court  of  Session  in  the  case  of  Sir  Wm. 
FMosaad  Co.  o.  M'Nab,  note  4w 

«  Sir  Wm.  Forbes  and  Co.  v.  M'Nab,  29th  May  1816,  F.  C,  I  Bell,  286, 
note  I, 

*  1  Bdl,  ibid. 
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ceeded  did  not  state  the  practice,  but  merely  expressed  an 
opinion;  and  it  seems  scarcely  consistent  with  principle^ 
that  the  indorsement  of  a  bill  should  transfer,  with  all  its 
privileges,  a  separate  guarantee,  which  was  merely  delivered 
along  with  it,  without  indorsement.  Such  an  instrument 
does,  not  appear  to  be  transferable  even  by  indorseipent 

The  holder  of  a  bill  or  note  will  not  be  liable  to  any  ex- 
tent whatever,  if  he  delivers  the  bill  or  note  without ^iixdors- 
ing  it,  not  on  account  of  any  debt  past  or  present,  but  by 
way  of  sale,  ^  or  in  exchange  for  another  bill.  ^ 

An  indorser  is  discharged  on  the  payment  of  the  bill  or 
note  by  any  of  the  preceding  parties  to  it,  ^  his  obligation 
being  so  far  subsidiary  to  theirs,  that  he  would  be  entitled 
to  recourse  against  them,  if  he  were  obliged  to  pay  it.  With 
reference  to  them,  he  is  indorsee,  and  consequently  creditor ; 
or,  if  the  bill  or  note  has  been  indorsed  by  him  to  another 

'  In  Tydell  th  Clark,  I  £sp.  447,  Lord  Kenyon  assoilcied  the  defendants  from 
•  claim  for  certain  bills,  which  they  had  given  away  without  indorsement  in  part 
of  other  bills  which  they  were  discounting,  holding  that  they  had  thus  refused 
to  pledge  their  credit  to  the  bilh  so  given.  In  the  Bank  of  England  v.  New- 
man, 1  Raym.  44®,  Holt,  C  J.,  lays  it  down  that  anch  a  traniaction  is  a  i^sin 
sale  of  the  bill.  Tliis  doctrine  was  also  laid  down  in  similar  circumstances  bj 
the  Ldrd  CSiancellor  in  ex  parte  Shuttleworth,'  3  Vea.  368^  where  his  Lord- 
ahip  lejeeled,  on  that  ground,  a  daim  made  agamst  an  estate^  on  a  bill  whidi 
the  bankrupt  had  given  for  cash  to  the  claimant  without  indoning  it^  being,  in- 
deed, requested  by  the  claimant  not  to  indorse  it.  The  same  doctrine  Is  implied 
in  the  Lord  Chancellor's  decision  in  the  case  of  KIrby,  ex  porta,  1  Buck's  Css. 
Bank,  511,  where  a  person  having  given  away  for  present  valn^  ^iMout  in- 
dorsing it,  a  bill  indorsed  in  name  of  «  housei>f  which  he  wasm  partner, tiie 
holder  was  found  not  entitled  to  rank  on  his  individual  estate,  but  only  on  thsi 
of  the  company. 

*  In  Homblower  v.  Proud,  2  B.  and  A.  327,  where  diree  bills  had  bcoi  ex- 
changed for  another  Inll,  the  Court  of  K.  B.  refused  to  allow  trover  fiir  restitii- 
tion  of  these  bills,  on  the  bill  given  in  exchange  for  them  turning  out  bad. 
There  were  various  other  circumstances  in  the  case,  and  another  ground-likc«>>c 
for  the  decision.  But  the  doctrine  now  stated  was  held  by  the  whole  Coitit  to 
be  good. 

'  HuU  V.  Fitfield,  I  Wils.  46. 
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party  who  obliges  him  to  pay  it,  he  stands  to  the  prior  par-- 
ties  in  the  relation  of  a  cautioner  to  the  principal  debtors* 
It  has  been  held  that  a  person  indorsing  a  bill  by  way  of 
accommodation,  which  the  acceptor  had  subscribed  on  the 
same  footing,  has  a  claim  against  the  acceptor  as  debtor  ex 
facie  of  the  bill,  if  he  should  be  obliged  to  pay  it  He  has 
signed  the  bill  in  reliance  on  the  other  party's  previous  sig^ 
Datare  as  acceptor;  and  therefore  he  is  entitled  to  sue  him 
in  that  character  for  hb  indemnification.  ^  It  does  not  even 
appear  to  make  any  difference,  although  he  knew  that  the 
acceptor  likewise  signed  by  way  of  accommodation,  since  he 
was  still  entitled  to  rely  on  his  character  of  acceptor.  This 
point,  however,  shall  be  afterwards  considered.  ^ 

It  has  been  held  in  England,  that  a  person  who  gets  a 
bin  or  note  to  be  discounted  for  a  special  purpose,  cannot 
divert  it  from  that  purpose,  by  bringing  an  action  on  it  for 
lu8  own  behoof,^'  though  such  an  objection  would  not  be 
competent  against  his  onerous  indorsee.  But  a  party  can- 
not be  allowed  to  plead  against  such  an  indorsee  that  there 
was  firaud  in  the  contract  which  gave  rise  to  the  bill,  so  long 
as  he  himself  abides  by  that  contract  '^  If  a  person  whose 
name  is  on  a  bill  or  note  receives  another  bill  from  the  real 
debtor  to  be  discounted,  in  order  to  raise  money  to  retire 
it,  and,  not  getting  it  discounted,  is  obliged  to  pay  the  first 
bill  himself,  he  will  be  entitled  ^to  sue  the  acceptor  of  the 

'  Tba$  doctrine  was  implied  in  Houle  o.  Baxter^  3  East.  177.  The  appUou 
tioti  of  it  to  the  drcumst&ncefl  of  that  case  turned  on  matters  peculiar  to  English 
law,  which  it  is  not  necessary  to  state. 

*  Reference  is  made  by  Chlt^,  146,  note/  to  Brown  v.  Mafiey,  15  East. 
^90,  ts  throwing  some  doubt  on  the  indorser's  claiAi  against  the  acceptor  in  such 
^'cumstauces.  But  that  case  regarded  only  the  indorser's  claim  to  notice  of  dis- 
honour in  a  question  with  the  indorsee,  which  depends  on  a  different  principle, 
aa  dsatt  be  afterwards  explained. 

*  t)eUuiiay  v,  Mitchell,  1  Stark.  439. 

*  Ardier  r.  Bamford,  3  Starkie,  175. 
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second  bill  for  his  own  indemnity.  ^  In  applying  these  casei 
to  bills  or  notes  in  Scotland)  it  must  be  always  remembered, 
that  no  exceptions  against  the  indorsee,  which  do  not  appear 
ex  facie  of  the  bill  or  note,  can  in  general  be  proved  other- 
wise than  by  his  writ  or  oath.  How  bx  this  doctrine  is  af- 
fected by  the  circumstance  of  the  indorsement  being  dated 
before  or  after  the  term  of  payment,  shall  be  afterwards  dia- 
cjussed. 

The  holder's  claim  for  payment,  by  virtue  of  an  indotsar 
tion,  against  the  acceptor,  or  any  of  the  other  parties,  is.  not 
in  general  affected  even  by  the  personal  exceptions  pkad- 
able  against  his  immediate  indorser.  It  has  been  even 
found,  that  a  bank  who  acquired  right  to  a  bill  that  was  ac- 
cepted for  the  drawer's  accommodation,  by  discounting  it 
to  him,  was  entitled  to  enforce  payment  immediately  by 
summary  diligence  against  the  acceptor,  without  being  obli- 
ged, in  the  first  place,  to  assign  to  the  acceptor,  for  his  se- 
curity, a  mortgage  which  they  had  from  the  drawer,  though 
the  acceptor  asked  it  only  under  reservation  of  their  prefe- 
rence over  it  for  their  general  balance.  >  It  seems  to  .have 
been  held  in  this  case,  that,  as  the  acceptor  was  debtor,  ear 
facie  of  the  bill,  no  extrinsip  evidence  of  his  relation  to  the 
drawer  could  stay  the  course  of  diligence  against  him  by.  an 
indorsee.  Nor  can  an  indorsee  be  affected  by  previousre- 
ceipts  for  payments,  whether  partial  ot  total,  which  do  not 
appear  ex  facie  of  the  bill  or  note.  ^    In  England,  although 

■  Walah  V.  Tyler,  reported  by  Chit^,  p.  141,  note  d. 

'  Cowan  and  Sons  v.  Hunry  and  odiers,  19tfa  Bee  1816,  F.  C. 

■  Enkine  v.  Ilioauon,  12th  Dec.  1711,  Morr.  1501.  The  Court  laid  dovn 
the  general  doctrine  in  this  case,  as  stated  in  the  text,  although  there  was  abo 
this  additional  ground  for  their  decision,  that  the  receipts  in  question  niiglrt 
possibly,  ftcm  thdr  teims,  refer  to  other  bills  which  had  passed  between  the 
drawer  of  the  bill,  who  granted  them,  and  the  acceptor.  Tlie  same  doctrine 
was  sustained  in  Fairfaohn  o.  Cockbum,  24th  July  1714^  Morr.  1506,  vbtfe 
Inference  is  made  to  a  cmreqionding  opinion  given  by  Foibes,  161,  who  like- 
wise (60)  mentions  a  case,  Vanmuir  and  Allan -t^.  Wood,  5th  Feb.  ITOi,  to 
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they  do  not  follow  this  rule  with  regard  to  bills  or  notes 
indorsed  after  the  term  of  payment,  it  has  been  decided, 
that  an  indorsee,  before  the  term  of  payment,  is  not  affected 
even  by  pa}rment  of  the  whole  bill,  made  before  tliat  term 
by  a  different  person  from  the  acceptor,  if  the  payment  does 
not  appear  on  the  bilL  ^  Nor  is  the  holder's  claim  for  pay- 
ment affected  in  general  by  any  plea  of  compensation,  (not  ap^ 
pearing  from  the  bill  or  note,)  to  which  a  previous  indor- 
ser  might  be  liable;  ^  or,  indeed,  by  any  counter  obligation 

the  same  effect,  and  In  Burnet  v.  Ritdiie,  12th  Feb.  1778,  Morr.  1519f 
where  the  holder  of  a  bill  was  found  entitled  to  this  privilege  of  an  onerous  in« 
dorsee,  the  bill  having  been  indorsed  to  him  in  indemnity  of  a  debt  for  which 
be  bad  become  bound  on  the  indorser's  account,  although  a  doquet  was  sub- 
joined, binding  himself  to  account  for  the  proceeds  to  the  indorser,  while  the 
latter  bound  hmifldf,  on  the  other  hand,  to  make  good  any  deficiency.  Vidt 
tiso  Wigbtman  o.  Jc^mston,  Idth  Jan.  1700,  Forbes,  163. 

'  Burbridge  v.  Manners,  3  Camp.  194i.  The  same  point  was  ruled  with  re- 
gard to  a  partial  payment,  by  Lord  Kenyon,  in  Cooper  v.  Davies,  1  Esp.  463. 

'  In  Stuart  and  Gordon  v,  Campbell,  31st  Jan.  1699,  Morr.  1497,  this 
was  foond  with  r^ard  to  compensation  pleaded  by  the  acceptor  on  a  debt  of  the 
nigiiial  pajww  The  same  thing  was  held  in  Tudhope  v.  TumbiiU,  22d  June 
1748,  MoiT.  1510,  and  in  Scougal  t;.  Ker,  24th  Feb.  1764^  Morr.  1407,  and  a 
number  of  cases  to  be  afterwards  cited,  where  the  only  question  was,  whether 
this  pdvilflge  of  freedom  from  compensation  applied  to  indorsations  made  tStu 
die  tenn  of  payment.  In  Thistle  Bank  o.  M<Kay,  20th  Dec.  1774^  Morr.  1601, 
vbere  the  drawer  and  payee  of  a  bill  had  given  it  without  indorsation  to  his 
eanrespondentt  who  discounted  it  with  and  indorsed  it  to  a  bank,  the  latter  were 
foond  entitled  to  recourse  for  it  against  the  payees,  without  regard  to  the  claims 
of  the  payees  against  their  correspondent.  But  it  appears  to  have  been  proved 
tbat  the  payees  had  given  it  to  their  correspondent  for  the  puipose  of  getting  it 
dnoounted,  and  therefore  they  were  probably  held  to  be  in  the  situation  of  ordi- 
naiy  indorBers,  This  was  decided,  too,  in  a  suspension  of  a  decree  obtained  in 
an  ontinaiy  action,  and  not  in  consequence  of  a  charge  given  to  the  payees  on  the 
bill  In  M<Gildirist  o.  M' Arthur,  16th  Jan.  1794,  Morr.  877,  the  same  doc- 
trine WIS  laid  down  from  the  Bench,  regarding  the  indorsation  of  a  draft  on  a 
Unkcr.  A  similar  decision  was' given  in  Herries  &  Co.  v.  Crosbie,  22d  Feb. 
1775^  Monr.  2577,  where  certain  bills  having  been  paid  in  by  the  drawer  to  Sir 
William  Forbes  &  Co.  on  a  receipt  from  them,  bearing  that  the  amount,  when 

u2 
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arrestiop  this  money  in  his  hands.  Again,  ^'a  similar  ded* 
sion  was  given  in  a  competition  with  regard  to  the  proceeds 
of  a  bill  indorsed  to  a  third  party,  for  behoof  of- certain 
creditors,  to  whom,  however,  the  indorsement  hlEid  not  been 
communicated,  and  another  creditor  arresting  in  the  indor- 
see's hands.  The  same  doctrine  was  followed  afterwards,  in 
two  similar  cases.  ^  On  this  principle,  a  person  thus  indor- 
sing a  bill  in  trust  for  creditors,  without  communicating  die 
indorsement  to  them,  may  recall  the  trust  by  implication; 
for  instance,  by  making  drafts  on  the  indorsee  for  other 
purposes.  '  But,  if  he  does  not  recall  it,  the  creditors  inte- 
rested have  a  claim  against  the  trustee,  which  will  prevent 
him  from  retaining  the  deposited  ftind  for  payment  of  a  pri- 
vate debt  due  to  him  by  the  truster.  ^ 

A  holder  will  be  liable  to  the  same  exceptions  with  his 
indorser,  if  these  exceptions  arose  from  a  separate  contract 
to  which  he  and  the  indorser  were  both  parties,  '^  or  if  he 
knew  that  the  indorser  had  no  good  right  to  the  bill,  ^  in 

>  Gray  0.  Lord  Ross,  16th  Jan.  1706>  Morr.  7794>. 

*  Aochterlony's  Creditors,  Nov.  173$,  lUmes,  R.  D.  11 ;  BtM  v.  Ifuiii7'» 
Creditors,  4cb  Jan.  1744,  ibid.  77. 

*  Stewart  v.  Bisset,  16th  Feb.  1770,  Morr.  42,  App.  to  Compensation. 

*  Boyes  v.  Shaw,  5th  June  1707,  Morr.  1500. 

*  Lo\el  r.  Martin,  4  Taunt.  799.  The  plaintiff  in  this  case  baring  kak  the 
bill  in  question,  and  the  defendants,  (bankers,)  at  whose  house  it  was  madsp^ 
able,  having,  after  they  knew  this  Stct,  discounted  it  to  a  third  party,  (die  plaiB>- 
tiff  having  indorsed  it  before  he  lost  it,)  and  then  given  it  up  to  the  drawer,  who 
was  their  customer,  as  a  voucher  for  which  they  took  credit  in  their  account  with 
him,  it  was  unanimously  held  by  the  Court  of  Conmion  Fleas,  not  only  that  they 
must  lose  the  amount  of  the  bill,  but  they  were  liable  in  an  action  of  trover  Air  h 
by  the  plaintiff.  Hie  same  rule  would,  of  course^  fasve  been  appiiadile  if  tke 
holder  had  indorsed  the  bill :  For  instance,  if  one  of  the  indonemcnts  had  bcffi 
a  special  one,  and  the  fraudulent  holder  had  indorsed  it  in  name  of  that  qpedal 
indorsee,  althou^,  at  the  same  time^  there  vras  a  previous  blank  indocsenent, 
under  which  any  holder  might  have  claimed  independently  of  tfai%  upon  sooriiv 
cmt  the  posterior  indorsements. 
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which  case,  he  himself  can  make  no  claim,  though  hi» 
onerous  Indorsee  may.  In  one  case, !  where  a  company  in 
whose  favour  a  bill  had  been  accepted  by  two  persons  joint- 
ly, and  who  had  arrested  the  funds  belonging  to  one  of  the 
acceptors  in  security  of  it,  knew,  as  they  themselves  de* 
poned,  that  the  other  acceptor  was  only  a  cautioner ;  this 
knowledge  was  held  to  excuse  them  from  assigning  this  bill 
to  a  party  who  had  another  bill  from  the  principal  debtor 
alone,  and  who  had  used  arrestments  posterior  to  them  on 
the  fimds  belonging  to  the  principal  debtor.  It  was  pleaded 
successfully,  that  as  the  bill  granted  to  the  first  arresters  was 
extinguished  by  their  preferable  arrestment  of  funds  be- 
longing to  the  principal  debtor,  the  other  acceptor's  obli- 
gation to  them,  being  merely  a  cautionary  obligation,  was 
extinguished,  and  that  as  they  were  aware  of  its  limited  na^ 
ture,  they  could  not  be  bound  to  keep  it  up  by  assigning  it 
to  a  third  party.  In  another  case,  ^  where  a  marking  had 
been  made  on  a  bill,  bearing  that  another  bill  had  been 
drawn  on  the  acceptor  for  the  same  sum,  it  was  found,  on 
the  drawer  of  this  second  bill  refusing  acceptance,  that  the 
first  bill,  notwithstanding  the  marking,  might  be  effectually 
indorsed,  so  as  to  give  the  indorsee  a  good  claim  against 
the  drawee  under  his  acceptance  of  it  The  claim  against 
the  drawee  under  this  first  bill  of  course  remained  entire, 
on  his  refusing  to  accept  the  second  bill,  which  was  only  a 
substitate  for  it. 

It  has  been  decided  in  England,  ^  that  when  a  bill  is  in- 
dorsed, afler  acceptance  has  been  refused,  but  before  the 
term  of  payment,  and  the  indorsee,  not  being  aware  of  the  non- 
acceptance,  presents  it  again,  and  negotiates  it  duly  in  all  re- 
spects, he  will  have  a  good  claim  on  it  against  all  the  previous 

*  IfiUcr  V.  Burd  and  Gray,  24ch  Nov.  1749,  Morr.  127SL 
'  MiteheU  o.  Brown,  8Ui  July  1714^  Mom  1467. 
'  O  Kcefe  v.  Dun,  1  Marsh,  613 ;  6  Taunt.  305. 


Sl6      INDOgW^  WHBN  LIA9U:  TO  3UCH  OBJECTIONS. 

piurties.  The  bill  is  held,  m  suk^h  a  case,  to  be  still  a  mgo- 
~  tiaWe  documeQty  «s  t|iese  is  nothing  on  the  face  of  it  nhid 
cm  indicate  its  dishonour.  The  neglect  to  notify  its  dbho- 
nour  affbrds  merely  a  personal  objecti<m  against  the  party 
guilty  of  it^  and  is  not  a  vUmm  nak  attached  to  the  bflL 
This  plea,  however,  cannot  be  nrged  by  the  indorser  oft 
bUl  or  note,  who  pays  it  on  its  being  retnmed  to  him  by 
an  indorsee  unaccepted  after  the  term  of  pf^nment^  though 
tbe  dishonour  had  not  been  notified  to  him,  and  takes  a  re- 
indorsation  by  virtue  of  which  he  sues  a  previoos  party  who 
has  also  got  no  notification;  for,  in  such  a  case,  he  wasdis* 
42faargfid  by  the  holder's  neglect  to  notifythe  dishonour^  whidi 
dishonour  he  ought  to  have  known  from  the  bill  being  un* 
accepted  after  the  term  of  payment,  and  his  payment  of  the 
bill,  notwithstanding,  can  give  him  no  claim  against  another 
party  who  has  been  likewise  discharged  from  Ae  same 
oansc  '  If  die  holder  of  a  bill  or  note  has  notice  of  its  non- 
aoceptance  at  the  time  of  taking  it,  which  will  be  held  to 
be  the  case  if  it  is  then  noted  tor  non-<ooo^ta&ee^*  at 
tUough  it  is  indorsed  to  him  before  the  term  of  payment, 
this  li^it  win  be  restricted,  even  by aprivate  agreement ro> 
gaiiding  the  bill  betweoi  his  indorser  and  any  pievioiis 
party.  ^  in  general,  if  such  exceptions  come  to  his  know* 
ledge  as  prove  that  the  bill  or  note  is  not  n^otiable  wttfa 
safety^  he  will  be  liable  to  all  the  essceptiona  pleadaUe 
against  his  indorser,  although  they  should  be  unknown  to 
him,  because  it  will  then  be  held  that  he  takes  it,  not  in  the 
fidf  course  of  trade,  hot  subject  to  all  the  risk  of  these  ex- 
ceptions. But  this  effect  arises  only  fixmi  his  knowledge 
ef  4such  exceptions  as  are  conneeted  with  the  bill  or  note, 
net  of  t^ose  which  arise  from  distinct  transactions,  such  as 

>  R<»coe  o.  Hardy,  12  East.  4*34^  2  Camp.  464. 

*  Bayley,  p.  123L     Pier  Lord  Kenyon,  in  Brown  v.  Davis  3T.JLB2, 

'  This  was  one  of  the  points  decided  in  Crossly  v.  Ham,  13  ^ast.  49& 
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pieas  of  oompensation  against  any  of  the  indorsers,  to  which 
die  holder  of  the  bill  or  note  will  not  be  liable,  though  he 
shoold  have  known  of  them  at  the  time  of  the  indorsement.  ^ 
As  the  holder's  knowledge  of  exceptions  is  not  necessarily 
CQDtrary  to  the  presmnption  of  value  arising  from  the  in* 
dorsem^it,  but  is  a  matter  extrinsic  to  the  bill  or  note,  it 
maybe  proved  by  other  evidence  than  his  writ  or  oath* 
But  it  is  not  probable  that  any  thing  less  than  written  evi* 
deuce  of  it  would  be  admitted  in  Scotland. 

2.  Another  effect  of  indorsement  is,  that  it  transfers  the 
drawer's  money  in  the  drawee's  hands  to  the  amount  of  the 
bill,  to  the  indorsee,  or  to  the  holder,  in  case  of  a  blank  in« 
dcrsement.  It  has  been  already  shewn,  ^  tliat  the  effect  of 
drawing  a  bill  is  to  convey  these  funds  to  the  payee,  and 
an  indorsement  is  just  a  transference  of  the  payee's  right. 
If  the  bill  is  accepted,  no  intimation  of  tlie  indorsement  to 
him  is  necessary  to  complete  the  transference.  By  acc^t-> 
ing^  he  has  adaiitted  funds  of  the  drawer  in  his  hands  to  the 
UDonnt  of  the  hill;  and  it  has  been  held  in  England,  that, 
after  thus  engaging  to  pay  its  amount  to  the  payee  or  his 
indoffBee»  he  cannot,  afterwards  qualify  his  engagement  by 
the  oonditkm  tliathesbaU  have  notice  of  the  indorsement.  9 
If  the  bill  is  indorsed  before  acceptance,  the  transference 
will  be  completed  by  its  presentment  to  the  drawee,  as 
proved  either  by  his  acceptance,  or  otherwise,  in  the  man- 
ner already  explained.  ^ 

'  Fidb  atoM».C«aqib«a»Mdt«dbjF(irbiB,  16^4011^  807,  Mito 

*  lUs  WW  4lie  diief  ground  of  dtdskm  In  Reynolds  »  DMviesy  1  fioL  and 
Putt.  Q^  la  niiicb  the  rule  m-as  lettlcd  aa  laid  d«im  in  Ibe  text.  In  Scatl«ad» 
wbori  tibe  vords  ^  or  eidtr"  watt  not  nflceaaarir  to  make  a  bfll  iadoiMbit^  tlit 
•wptoca  af  a  faiU  arfaich  had  them  not  would,  of  eoiinc,  fatt«9  the  BaneaflraBt 
M  a  oaf  ^iirera  httflrted* 

*  Ante,  80y  H  geq.  There  is  one  case,  Ewing  and  Geills  v.  Johml— ,  Idlb  July 
I69S,  Morr.  1460,  where  Uic  indorsee  of  an  unaccepted  draft  is  said  to  hftve  been 
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•  The.  effect  of  indorsement,  in  transferring  the  payee's 
r%ht  to  the  drawer's  funds,  is  substantially  the  same  with 
that  of  drawing  the  bill,  as  already  explained,  in  transferring 
those  funds  to  the  payee.  ^  The  only  difference  appears  to 
be,  that,  if  the  bill  has  been  accepted  before  it  is  indorsed, 
or.if  the  payee,  before  indorsement,  has  intimated  to  the 
drawee  by  presentment  or  otherwise,  the  transference  which 
is  thereby  made  to  him  of  the  drawer's  funds  in  the  drawee's 
hands,  these  funds  are  thenceforth  transferred  by  the  force 
of  the  bill  to  him  or  his  ordeTf  so  that  an  indorsement  by  him 
carries  them  to  the  indorsee  without  any  new  intimadoOi 
notwithstanding  -an  intervening  arrestment  which  may  be 
used  by  the  payee's  creditors.  This  follows  from  the  doc- 
trine^ that  all  rights  accessory  to  the  bill,  and  consequently 
the  right  to  these  fimds,  which  has  become  entirely  acces- 
sory to  it,  are  carried  by  indorsation  alone.  On  the  same 
principle  this  right  is  carried  by  every  new  indorsement  to 
the  indorsee  or  holder,  so  as  to  give  him  a  preferable  claim 
over  the  funds  to  the  diligence  used  by  the  payee's  creditors 
or  those  of  any  previous  indorsee  Nor  does  it  ^pear  to 
nuike  any  difference  whether  he  knew  of  such  diligence  at 
the  time  of  the  indorsement  or  not,  since  it  is  quite  inefio* 
tualf  in  any  event,  to  stop  the  currency  of  the  bill. 
This  leads  to  a  question,  which  has  been  often  agitated, 

preferred,  without  intunation  to  the  drmwee,  to  »  posterior  ancMer  of  the 
dnmer*B  Ainds  in  the  drmwee's  hands.  One  of  these  anrsstersy  howeitr,  mi 
ssid  to  be  barred  iMTioiMifi  exnpfJoRt^  as  being  hunself  an  indoraer  of  the  bill 
But,  aft  all  events,  this  early  decision  cannoft  onseftde  the  doctrina  stafted  m  tlip 
teit,  minth  is  established,  as  already  shewn,  with  regsrd  to  the  transleraKf  of 
the  drawer's  funds  lo  the  payee,  whose  case  is,  in  this  respect^  predsely  tiw«nie 
with  that  of  an  indorsee.  Both  Lord  Stair,  1,  11,  7,  and  Mr  £nlune,  d»  5, 7, 
sMte  gensfaUy  that  bills  may  be  trsnamitied  without  imimatioii.  But  tbcgr  nsf 
be  fiuily  understood  to  refer  to  accepted  bOls.  Foibes  states  the  ssme  doctriae 
106,  but  he  founds  it  entirely  on  the  case  of  Ewing  and  Geills  v.  JohnfllODi 
now  mentioned* 
>  Atiie,  199,  ti  9eq. 
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viz.  how  fiir  bills  or  notes  are  arrestable  ?  In  order  to  un- 
derstand this  matter,  it  is  necessary  to  keep  in  view  the  fol- 
lowing distinctions.    1«^  As  arrestment  attaches  debts  due 
to  the  common  debtor  by  third  parties,  or  funds  belonging 
to  him  in  their  hands,  it  seems  competent  to  arrest  any 
funds  or  debts  belonging  to  the  drawer  in  the  hands  of  the 
drawee,  whether  he  has  accepted  the  bill  or  not   But,  2dfyf 
Such  arrestment  cannot  be  used  against  the  drawee,  except 
as  debtor  to  the  drawer,  his  acceptance  of  the  bill,  if  he  has 
accepted,  being  of  no  consequence  unless  as  evidence  that 
he  is  the  drawer's  debtor.     Therefore,  Sdly,  If,  after  a  bill 
Is  drawn  upon  and  intimated  to  the  drawee,  the  drawer's 
fonds,  in  his  hands,  have  been  transferred  by  indorsement 
of  the  payee,  or  any  subsequent  holder  of  the  bill,  no  ar- 
restment by  a  creditor  of  such  payee  or  holder,   in  the 
drawee's  hands,  can  be  preferred  to  the  funds  even  over  a 
posterior  indorsement,  since,  by  the  prior  act  of  drawing 
the  bill,  these  funds  are  made  transferable  by  indorsation, 
which  transferable  quality,  therefore,  no  subsequent  arrest- 
ment can  restrain.     But  an  arrestment  in  the  acceptor's 
hands  by  the  creditor  of  a  drawer  and  indorser  will  be 
good  against  the  indorsee,  if  it  is  proved  by  his  own  oatli 
that  he  holds  the  bill  merely  for  the  drawer's  behoof.  >  4£A/y, 
An  arrestment  in  the  hands  of  an  indorsee  by  a  creditor 
of  bis  indorser  is  inept,  even  though  the  indorsee  should  be 
a  mere  factor  for  the  indorser ;  for  arrestment  cannot  be 
efiectual  except  against  a  debtor  of  the  conmion  debtor, 
and,  dierefore,  if  used  even  in  the  drawee's  hands  by  a  credi- 
tor of  the  holder,  it  might  be  efiectual  against  him  so  long 
as  the  arrester's  debtor  remained  holder,  but  could  not  pre- 
sent him  from  indorsing  the  bill.  On  the  other  hand,  though 
his  indorsee  should  hold  the  bill  merely  as  his  factor,  there 

■  Cowan  9.  Douglas,  Forbes,  164. 
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a  debt  due  by  him  to  the  indta^er  which  B  cre4iti)r  of^ 
it  cf^n  arrest.     The  acc^tor  of  the  biU  is  the  debtor,  nd 
indorsee's  character  of  debtor  cannot  begu^  no*,  cook- 
ady,  can  it  become  eon^teat  to  arrest  is  his  faAoda  till 
acceptor  has  ceased  to  be  debtor  by  paying  hisa  the  tA 
!. indorsee  may,  indeed,  asd 
contingent  claim  of  accoun 
.  the  right  or  nomat  debiti  w 
n,  may  be  assigned  by  a 
d  part}',  ^  since  every  perstn 
stJBOit  is  aj^Ueable  only  t 
«tee,  or  funds  actually  in 
di  have  been  ccMisigned  to  I 
.  ^    The  indorser's  liability  i 
.  of  a  trustee  to  whom  heril 
id  in  wder  to  be  ai^,  ox  of 
ner's  share  of  profits,  agaii 
ment  has  been  found  con^ 
8,  the  funds  are  in  the  ai 
Et  proceeds  are  not  yet  asci 
la  are  not  in  the  lodorsei 
stable  till  be  recovers  thfem. 
tccountio^  ther^ore,  does 
it  becomes  an  actual  debt  b; 
acceptor,  or,  in  other  wore 

iMee  several  points  appeal 

deeisioBs  regard!^  them  h 

brm.     I.  It  has  been  estabi 

an  asrestmeni  m  the  ace 

H'Legd  n.  CridiUm,  Mte,  80%  mu 
rbii  mi  round  in  Stalker  e.  AiUm,  ! 
irisrNn  v.  RamU}-,  25Ui  Feb.  ITBO^ 
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In  the  first  case  on  this  nibject,  ■  the  indiwsee  of  an  accept- 
ed bill  was  preferred  to  an  arrestment  in  the  acc^itor*! 
hands  used  prior  to  the  indorsement,-  but  it  is  implied  b 
the  decision,  that  the  indorsee  would  hare  been  affected  b] 
the  arrestment,  if  he  had  known  of  it  when  he  took  th< 
bill,  and  if  his  right  had  been  gratuitous.  In  that  event,  Ik 
would  have  been  justly  liable  to  the  same  excepUons  wit) 
his  author.  In  another  case,  ^  an  indorsee  was  postpone) 
to  an  arrestment  in  the  acceptor's  hands,  in  respect  of  hi 
being  aware  that  it  was  laid  on  while  the  bill  was  yet  Uai^ 
in  the  drawer's  name.  But  this  decision  proceeded  entire! 
on  a  doctrine  which  then  prevailed,  that,  till  the  drawer* 
signature  was  filled  up,  there  was  no  bill,  and  consecpienll 
nothing  to  preclude  the  arrestment.  The  same  ground  < 
decision  was  adopted  in  a  subsequent  case.  ^  In  anothe 
case,  *  an  arrestment  used  in  the  hands  of  the  purchaser  ( 
some  goods  for  the  price,  by  the  cretlitors  of  tiic  ownei 
when  the  purchaser  had  accepted  a  bill  fur  the  price  p«j 
able  to  a  third  party  who  acted  for  the  owner,  was  prelei 
red  to  arrestments  used  by  other'  credit<ws  of  the  owni 
in  the  hands  cf  the  payee  of  this  IrilL  In  all  these  case 
arrestment  was  sustamed  as  a  mode  of  attaching  in  the  ai 
ceptor's  hands  the  debt  due  by  him  to  the  drawer.  Bn 
2(H!f,  it  was  not  held  to  restrain  the  negotiability  of  the  bit 
so  OS  to  prevent  the  transferoKe  of  this  debt  to  a  thii 
party  t^  the  indorsement  of  it,  although  the  payee  migl 
probably  have  become  thereby  liable  in  damages,  if  he  ii 
dorsed  the  1»II  after  the  arrestment  was  intimated  to  hiti 

1  Smith  •.  Hon*,  Ah  Dm.  171^  Hon-.  1M2. 

•  M'Aol  p.  Lagu,  June  1728,  Monr.  16H. 

>  Nebui  V.  RiuuU,  I4tfa  Feb.  1734^  Hon.  1435. 

•  Dunlop  V.  Jap,  ISth  Jan.  and  21>t  Feb.  1752,  Morr.  741.  The  nlid] 
of  an  arrertment  in  the  acceptor'!  baadi  on*  likewiie  takm  for  grtnud  hj  I 
Bunch  in  Haddow  e>.  CampbeU  and  Co.,  7th  Dec.  179G,  Mott.  763. 
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In  one  case,  indeed,^  an  arrestment  of  the  amount  of  a  pro* 
missory^note,  used  in  the  granter's  hands  fin*  a  debt  of  tke 
payee,  was  preferred  to  a  blank  indorsation,  as  the  indor- 
sation was  not  proved  to  be  prior  to  the  arrestment,  and  « 
decision  to  the  same  efiect  had  been  previously  given  in  a 
siinilar  case.  >  But  these  decisions  proceeded  on  the  ground, 
that  promissory-notes  were  not  then  entitled  to  the  privileges 
of  bills, 

.  8.  Decisions  have  fluctuated  more  with  regard  to  the 
efficacy  of  an  arrestment  used  in  the  indorsee's  hands,  when 
be  holds  the  bill  merely  for  the  indorser's  behoof,  in  order 
to  attach  his  general  obligation  of  accounting  to  the  indor* 
ser.  It  does  not  appear  to  have  been  ever  held  that  such 
an  arrestment  could  stop  the  transference  of  the  bill,  so  ss 
to  nullify  a  subsequent  indorsation  of  it  by  the  holder  to  a 
third  party ;  and,  indeed,  in  a  late  case,  ^  it  was  observed  on 
the  Bench,  that  even  arrestments  in  the  acceptor's  hands 
might  have  been  defeated  by  indorsation.  It  would  not  make 
any  difference,  although  the  indorsee  was  aware  befi>rehand 
of  the  previous  arrestment.  But  the  question  in  the  case  now 
alluded  to  was,  whether  it  attached  his  obligation  of  ao- 
counting,  so  as  to  place  the  arresting  creditor  in  right  of  it 
as  soon  as  the  indorsee  received  payment  of  the  bill.  In  an 
early  case,  ^  arrestment  seems  to  have  been  held  incompe- 
tent to  any  effect ;  for,  although  there  was  this  specialty  in 
the  case,  that  the  bills  were  given  to  the  holder  blank  in- 
dorsed, for  the  purpose  of  being  delivered  by  him  to  cer* 
tain  creditors  of  the  indorser,  so  that  there  was  thus  a  spe* 
cific  appropriation  which  excluded  the  arrestment  at  all 
events,  yet  the  Court  is  said  to  have  proceeded  on  the  gene- 

>  More  V.  BuLton,  9tfa  Dec  1766,  Morr.  18259. 
'  Forties  9.  Innes,  2d  Feb.  1739,  Morr.  712. 

•  Haddow  v.  CampbeU  and  Co.,  7th  Dec.  1796,  Morr.  76S. 

*  Jamcton  v,  Lcckie,  Dec.  1726,  Morr.  71 1. 
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ral  ground,  that  <<  exhibition  and  not  arrestment  was  the  ha- 
^  bile  diligence  to  affect  bills  thus  deposited;'*  thereby  hold- 
ing that  such  habile  diligence  would  have  affected  them 
notwithstanding  the  appropriation.     But  in  the  next  case,  ^ 
the  Court  adopted  a  different  principle ;  and,  when  arrest- 
ments were  used  by  the  drawer's  creditor  in  the  hands  of 
the  payee,  who  admitted  that  he  held  the  bill  merely  as 
factor  for  the  drawer,  they  found  that  arrestment  was  the 
prc^r  diligence   for  affecting  the  money  in  his  hands. 
One  objection  to  this  finding  appears  to  be,  that  the  money 
was  not  yet  in  his  hands,  since  the  bill  was  not  paid ;  and, 
accordingly,  it  was  admitted  that  it  might  have  been  arrest- 
ed, at  the  same  time,  in  the  hands  of  the  acceptor  as  debtor, 
which  does  not  appear  consistent  with  the  doctrine  of  the 
holder  being  also  debtor.     But,  according  to  Lord   Kil* 
kerran,  the  indorser  being  bound,  as  factor,  to  use  diligence 
to  recover  the  debt,  an  arrestment  was  held  competent  to 
attach  his  obligation  of  accounting  to  his  constituent.     The 
difleroioe  between  this  contingent  liability  to  account  and 
an  actual  debt,  which  last  is  alone  the  proper  subject  of  ar- 
restment, has  been  already  explained.  ^    Lord  Kilkerran,  in 
reporting  the  case,  draws  a  distiaction  between  it  and  that  of 
a  creditor  to  whom  a  bill  is  indorsed  in  security  of  his  debt, 
under  an  obligation  to  account  for  the  surplus ;  holding  the 
ground  of  distinction  to  be,  that,  in  the  latter  case,  the  sur- 
plus is  not  arrestable  in  the  indorsee's  hands,  because  he  is 
not  liable  to  use  diligence  in  recovering  the  money ;  where- 
as a  factor,  in  the  case  in  question,  is  bound  to  use  diligence. 
Bat,  if  the  indorsee  is  accountable,  as  he  is  in  both  these 
cases,  for  the  money  which  he  may  recover,  whether  he  is 
bound  to  use  diligence  or  not,  it  would  appear  that,  if  his 
obligation  to  account  is  arrestable  in  one  case,  it  ought  to 

*  Gordon's  Creditora  v.  Innes,  Idth  Jan.  1740,  Moir.  715. 
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be  equally  so  in  the  other.    In  a  subsequent  case^  >  where  s 
bill  bad  been  assigned  to  a  third  party  by  the  payee  in  fe- 
lief  of  certain  engagements  which  the  assignee  had  come  un- 
der for  him,  the  Court,  as  the  report  seems  to  imply,  hdd, 
that  an  arrestment  in  the  assignee's  hands  was  not  good  eren 
fer  the  surplus  due  by  him,  before  he  had  recovered  pay^ 
nient  of  the  bilL     But  the  same  doctrine  was  likewise  sfier- 
wards  held,  and  has  been  now  finally  settled^  with  regard  to 
arrestments  used  in  the  hands  of  an  indorsee  who  holds  the 
bill  merely  for  the  indorser's  behoof.    In  one  case,^  where 
b31s  were  taken  payable  to  a  certain  person,  wlio.  was  an* 
thorised  to  recover  them  as  agent  for  the  drawer,  anrest^ 
ments  used  in  his  hands  by  creditors  of  the  drawer  before 
he  had  recovered  payment  were  found  inept;  but  other  $> 
resCments-  used  by  the  same  ereditors,  after  he  had  reeorer- 
ed  payment,  were  sustained,  there  being  then  an  actual  debt 
due  by  him*    It  would  appear  from  the  report  of  this  case, 
that  the  Court  farther  held  a  draft  by  the  drawer  of  the  bills 
on  the  payee,  in  favour  of  the  same  creditors,  eflbctoal  to 
convey  his  interest  in  the  bills  to  the  amount  of  the  dfsfti 
though  it  was  made  before  payment  of  them ;  thus  findiDj^ 
agreeably  to  the  distinction  already  hud  down^  that  the 
claim  of  accounting  against  the  holders  of  an  unpaid  US 
might  be  assigned,  though  it  could  not  be  arrested.^    In  a 
subsequent  case, '  where  the  payee  <^  a  biU  had  indorsed  it 
to  a  third  party  confessedly  in  trust  for  him,  the  Coart, 
after  the  fullest  consideration,  decided  that  an  arrestment 
used  by  a  creditor  of  the  indc^'ser  in  the  indorsee's  hands 
before  the  latter  had  got  payment  ett  the  bUl^  was  sltoge- 

'  Gtarmtdael  a  JfoMnuni,  29d.  Jane  174S»  €3.  Home. 

"  F^tnw  and  Robwte  v.  Thoitold,  l4Ah  July  1768^  Morr.  756-7  M»d  noli^ 
A  nmflar  dedidoii  is  saidy  F.  D.  voL  iii.  41,  to  have  been  givsn  in  Scott  r. 
SknaU,  23d  June  m9. 

'  Haddow  v.  Campbell  and  Ck>.  7tb  Dec.  1796,  Morr.  76S. 
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ther  incompetent  ^    They  therefore  preferred  to  the  arrest- 
ment a  draft  by  the  indorser  on  the  indorsee  in  favour  of 
another  creditor,  which  had  been  protested  for  non-accep- 
tance and  non-payment,  (thus  completing  the  assignation 
implied  in  it,)  after  the  bill  in  question  was  paid.     There 
u  another  case,  ^  where  a  person  having  sold  certain  sub* 
jects  in  order  to  pay  his  creditors,  and  having  taken  bills 
for  the  price  payable  to  himself  which  he  afterwards  in« 
dorsed  to  a  third  party  for  behoof  of  his  creditors,  the  Lord 
Ordinary  sustained  an  arrestment  used  by  a  creditor  of  the 
truster  in  the  hands  of  this  indorsee.     But  the  Court  alter- 
ed the  interlocutor,  as  the  report  bears,  on  the  ground  of 
the  funds  having  been  conveyed  in.  trust  for  behoof  of  all 
tile  creditors.     The  validity  of  the  arrestment  as  in  the 
hands  of  an  indorsee  to  a  bill,  does  not  appear  to  have  been 
discussed.     This  question,  however,  being  revived  in  a  sub- 
sequent case, '  the  Court  held  the  incompetency  of  such  an 
arrestment  to  be  completely  settled  by  the  decision  in  the 
case  of  Haddow.     It  may,  therefore,  be  considered  as  now 
^certai^ed,  that  an  arrestment  by  the  creditors  of  an  in* 

*  Mr  B^  in  a  fanner  edition  ot  his  work,  stated  that  he  understood  this  de- 
OiiOD  to  bgfe  proceeded  on  the  ground,  that  the  bills  had  been  appropriated  by 
^e  payee  to  s  specific  purpose,  so  as  to  exclude  the  arrestment  But  vide  his 
iUtemeni  of  the  case,  toI.  ii,  76,  4Ah  edit,  note  5,  which  represents  the  decision 
s^.  estabfiahing  the  general  doctrine  stated  in  the  text.  The  distinction  already 
laid  down,  between  ddi>t8  or  funds  actually  in  possession  of  a  trustee,  which 
are  arrestable,  and  those  which  are  only  recoTerable,  is  mentioned  by  Mr  Bell 
m  his  note  of  this  case^  as  founded  on  by  Lord  Justice-Clerk  Maoqueen. 

'  Hndair  v.  Lochhead,  17th  Nov.  1798,  Morr.  App.  to  Bankrupt,  No.  0, 
"^tJSess.  Flqien.     • 

'  Dick  «.  Goodal  and  Co.,  1st  June  1815,  F.  C.  Mr  Bell,  v.  ii,  p.  77. 
nfen  to  anotlier  ease,  Douglas,  Heron  and  Co.  v.  Malcolm,  Dth  Feb.  1782, 
"/lere  the  pooessor  of  bills  arrested  in  his  hands  by  a  creditor  of  the  party  who 
^  intrusted  litem  to  him,  was  found  responsible  for  giving  them  back  to  his 
constituent.  *  But  he  dso  states  that  this  decision  proceeded  on  special  circura> 
'Unccs,  not  cm  the  general  point  of  law. 

X 


SflO  PaOMI880RY-NOT£S— ARRESTMEKT. 

doner  in  the  beiadH  of  an  indorsee,  thougli  the  latter  hoUu 
'die.  bill  merely  for  behoof  of  the  indorser,  is  inept 
>  The  doetrinea  which  have  been  now  laid  down  with  ie« 
gard  to  btlki  seem  equalljr  applicable  to  promissory-notes, 
if  we  hold  the  payee  to  be  in  the  situation  of  drawer  oi  a 
bill  payable  to  himself  the  granter  of  the  note  to  be  a&* 
ceptor;  and  if  we  suppose  the  question  to  arise,  either  re> 
garding  arrestments  in  die  hands  of  die  acceptor  as  debtor, 
or  of  an  indorsee  holding  the  document  for  behoof  of  the 
payee,  or  of  any  other  indorser. 

mdt  has  been  stated,  diat  no  arrestment  can  prorent  the 
fimds  in  the  acceptor's  hands  from  being  transferred  by  in- 
dorsement, seeing  indorsement  is  a  condition  inherent  in  the 
Tei^  nature  of  a  bill.  But  a  creditor  of  die  party  haTiiig 
right  to  the  bill  may  arrest,  as  already  mentioned,  in  the  sc- 
eeptor's  hands,  and,  at  the  same  time,  in  order  to  ppevent  the 
indorsement  of  it  to  a  third  party,  he  ought  probaUy  to  rsise 
a  prociess  of  exhibition  against  the  holder,  >  applying  like- 
wise, summarily  to  the  Court,  to  take  the  document  into 
dieir  own  custody  in  the  meantime  by  seques^ation. '  Its 
safe  custody  will  thus  be  secured,  and  the  acceptor  will  be 
interpelled  from  paying  it,  till  decree  of  forthcotaiiiig  has 
been  obtained  upon  the  arrestment,  by  which  decree,  the 
arrester  becomes  entided  to  the  sum  contained  in  the  bill 

It  would  appear,  that  the  creditor  of  an  indorsee  cannot 
validly  arrest  the  amount  of  a  bill  or  note  in  the  hands  oi 
toy  of  the  previous  parties  besides  the  acceptor,  till  the  dis* 
honour  has  been  duly  notified  to  them ;  because  it  is  not  till 
then  that  they  become  direcdy  liable  for  payment*  or  that 


\  An  exhibition  is  the  procem  reoommcBded  in  JameiOD  9»  T-trHt,  wik, 
382,  note  4^  and  in  Dick  v,  Goodal  and  Co.  ante^  S25,  note  3* 

'  This  mode  of  procedure  is  said  to  have  been  adopted  with  ragvd  to  m  pte- 
misaor7.note,  in  DahTinple  v.  Roes,  ISlh  Nov.  17S7»  Moir.  4819. 
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it  cao  even  be  certiun  whether  they  will  ever  be  liable  at 
all.  After  this,  they  are  all)  as  will  subsequently  appear^  din 
rectly  debtors  for  the  amount  as  well  as  the  acceptor^  and 
therefioire  an  arrestment  of  the  debt  in  their  bands  seems  to 
be  competent,  and,  if  accompanied  with  the  precautionary 
measures  now  suggested,  will  be  effectuaL 

The  several  rights  now  explained,  as  belonging  to  the  in^ 
dorsee  or  h<dder  of  a  bill  or  note,  are  founded  on  the  pre« 
sumption  that  he  has  obtained  right  to  it  bona  fide  and  for 
value.  This  presumption  cannot  in  general  be  redargued 
unless  by  his  own  writ  or  oath.  The  extent  of  this  rule» 
and  its  several  modifications,  have  been  already  explained 
with  reference  to  the  indorsee  or  holder,  as  well  as  the 
payee  of  a  bill  or  note*  ^  It  may  be  proper,  however,  ta 
notice  one  exception  connected  with  the  presumption  of 
value,  viz.  that  it  will  not  probably  be  done  away  by 
the  circumstance  of  the  bill  or  note  being  indorsed  by 
way  of  donation  inter  vivos,  if  the  indorsation  is  absolute* 
Sach  an  indorsation  has  been  sustained,  ^  and  there  does 
not  appear  to  be  any  reason  why  the  indorsee,  if  his  right 
is  held  effectual,  should  not  have  all  the  privileges  of  an- 
indorsee^  in  being  freed  from  the  exceptions  pleadable 
against  his  indorser*  The  presumption  of  value  received 
seenos  to  have  been  applied  to  indorsations,  not  because  a 
person  cannot  get  a  valid  indorsation  without  paying  the 
&ill  amount  of  the  bill,  but  ooiy  as  a  test  of  the  hona  fides  of 
the  indorsation,  seeing  value  is  generally  given  for  fidr  in- 
dorsations, and  that  indorsations  without  value  are  often 
made  collusively,  while  the  indorsee  truly  holds  the  bill  or 
note  for  the  indorser.     But  this  presumption  no  longer  ap- 


'  Ajdtj  108»  H  uq,  on  «  Talue 

*  Bttboor  V.  Blackwood  and  Hare,  ante,  25,  note  3. 
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piles  when  the  indorsement  is  in  fact  absolute  and  irrero* 
eable.  If  it  is  valid,  whether  granted  by  way  of  donation 
ot  not,  it  carries*  all  the  rights  arising  from  the  bill  or 
note,  without  any  limitation  excq)t  what  appears  on  Ae 
face  of  U; 

There  is  another  question  of  great  importance,  viz.  how 
fiur  an  indorsee  becomes  liable  to  the  exceptions  pleadable 
against  his  indorser,  from  the  mere  circumstance  of  the  bill 
or  note  having  been  indorsed  to  him  after  the  term  of  pay- 
ment ?  The  decisions  on  this  question  have  fluctuated  both 
in  Scotland  and  in  England,  and  different  rules  have  been 
adopted  in  the  two  countries. 

In  England,  the  chief  ground  of  decision  in  such  cases 
appears  to  have  been,  that  tlie  circumstance  of  a  bill  or  note 
remaining  unpsiid  afler  the  term  of  payment  affixes  to  it  a 
degree  of  suspicion  which  should  prevent  any  person  from 
t^Jcing  it  without  inquiry.  This  does  not,  however,  appear 
to  have  been  considered  at  first  as  sufficient  per  se  io 
subject  an  indorsee  to  the  exceptions  pleadable  against  his 
indorser,  but  only  as  a  ground,  in  cases  of  fraud  by  in- 
dorsers,  or  of  exceptions  against  them,  for  leaving  the 
case  with  the  jury,  to  presume,  from  the  slightest  additiima] 
circumstance^  that  the  indorsee  was  acquainted  with  the 
fraud  or  the  exceptions.  ^    But  it  seems  to  be  now  establish- 

'  Tins  WM  laid  down  with  regud  to  s  case  of  fiaud  by  tfaeindonery  ptrBal' 
ler,  J.y  in  Taylor  v.  Mather,  dted  3  T.  R.  83 ;  and  the  lame  nila  appeuf  ip- 
pUcable  to  all  exceptions  pleadable  against  an  indoner.  In  tlie  casei  too,  of 
Brown  v.  Davis,  3  T.  R.  82,  in  which  the  foregoing  case  is  cited»  Lord  Kcqjroo, 
C.  X,  held,  that  the  mere  circumstance  of  a  note' being  taken  after  the  term  of 
fUfmeat  did  not  per  $e  sutrject  the  indorsee  for  the  indorser'a  ftaiid,  though  lliav 
were  dicumstances  in  the  case  which,  in  his  opinion,  required  inTeadgation.  In 
the  case^  likewise,  of  Colombies  v.  Slim,  Chitty,  127,  note  c,  id.  Bepw  id.  ?, 
638,  it  was  held,  that  an  indorsee  taking  a  note  over-due  after  an  action  ravd 
upon  it,  was,  notwithstanding,  entitled  to  bring  a  separate  action,  unless  the  pn- 
yious  action  had  been  notified  to  him. 
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ed,  that,  in  general,  the  mere  circumstance  of  a  person  ta- 
king a  bill  or  note  after  the  term  of  payment,  or  even  a 
banker's  check  long  after  it  is  issued,  ^  subjects  him  to  the 
exceptions  pleadable  against  his  indorser.  ^  In  a  case 
where  a  biU  had  been  indorsed  for  value  after  the  term  of 
payment,  by  a  person  who  had  got  it  to  recover  payment 
for  a  previous  indorser,  this  indorser's  right  was  held  effect 
tual  against  the  last  holder,  insomuch  that  a  new  bill  drawn 
in  payment  of  the  first,  by  the  drawers  of  that  bill,  when 
payment  was  demanded  from  them,  was  found,  in  a  question 
between  an  ^ent  of  the  last  indorsee  and  the  acceptors,  to 
be  payable,  after  notice  given  them  by  the  indorser  who  had 
right  to  the  first  bill,  to  no  other  person  than  that  indorser. 

>  Boebm  o.  Stirling,  7  T.  R.  430. 

'  Hxis  was  the  opinion  expressed  in  Brown  v.  Davis,  cited  in  the  preceding 
note,  jxr  Buller  and  Ashiirst,  J.,  v.  Lord  Kcnyon,  C.  J.  Grose,  J.,  appears  to 
have  confined  himself,  in  this  case,  to  the  alleged  evidence  of  collusion  betwixt  the 
indorser  and  indorsee,  without  entering  into  the  general  doctrine  now  stated.  The 
opinion  here  expressed  by  Buller,  J.,  is  said  to  have  been  acted  upon  by  him  at 
Launceston,  in  a  case  Bankes  v,  ColweU,  tried  before  Iiim,  where  he  allowed  a  proof 
against  the  holder  of  a  note  payable  on  demand,  which  he  had  taken  a  year  and  a 
half  after  it  was  iasaed,  that  it  had  been  granted  originally  for  smuggled  goods. 
The  same  doctrine  waa  afterwards  hdd  by  Lord  Kenyon  himself  at  Nisi  Prius, 
in  Good  V.  Cute,  cited  7  T.  R.  427,  as  the  ground  for  deciding  s  number  of 
cases  where  there  was  no  proof,  but  the  strongest  presumption  of  fraud,  and 
also  by  his  Lordship  and  the  whole  Court  of  King's  Bench  in  Boebm  v.  Stirling, 
7  T.  R.  430^  though  it  was  found  inapplicable  to  the  particular  case ;  as  likewise 
Lu  Brown  e.  Tinner,  7  T.  R.  0SQ,  where  the  rule  was  applied.  It  was  further 
enfiaiesd  by  Lord  EUenborough  in  Tinson  v.  Francis,  1  Campb.  19,  in  Tho» 
ron^hgood  v.  Clarke,  2  Stark.  251,  where  a  receipt  by  the  indoKser,  granted  be- 
fore the  indonwment,  in  full  of  all  demands,  was,  on  the  ground  now  stated,  found 
efleetual  to  the  acceptor  against  the  indorsee ;  and  in  Verley  v.  Sanders,  2  Chitty'a 
R.  127,  where  an  indorsee  who  had  taken  a  bill  after  the  term  of  payment  waa 
found  not  entitled  to  sue  the  acceptor,  in  respect  that  the  indorser  bad  got  it 
from  the  defendant,  with  reference  to  a  hypothetical  balance  on  accounts  between 
them  not  yet  settled,  so  that  the  defendant  was  not  yet  constituted  Ail  debtor  for 
the  sum  in  the  bill. 
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The  last  bill  was  hdd^  in  this  case^  to  be  the  prodiice  of  the 
first  biU.i' 

•  There  are  some  Umitatioiis  of  the  doctrine  now  laid  down, 
thoi^h  none  of  them  are  inconsistent  with  its  general  prin* 
dplea.    1.  It  seems  applicable  only  to  those  defences  which 
admit  the  indorser's  original  claim  to  the  bill  or  note,  but 
which  are  pleadable  against  him  on  the  gromid  of  compen- 
sation or  otherwise,  and  not  to  objections,  such  as  fraud, 
iirtiich  would  affect  his  right  to  the  document  itself  though 
not  the  right  of  a  third  party ;  ^  for  so  long  as  a  bill  or  note 
is  transferable,  which  it  continues  to  be  even  after  it  is  due, 
ib  validity,  at  least  with  reference  to  third  parties,  "is  neces- 
sarily implied.     2.  In  an  .action  by  the  holder  against  the 
drawer  of  a  dishonoured  banker's  check,  which  the  drawer 
had  Atinsej^  issued  to  the  payee  for  the  purpoiSe  of  being  ne- 
gotiated, nine  months  after  its  date,  he  was  found  to  be 
thereby  personally  excluded  &om  pleading  against  a  sub- 
sequent holder  an  exception  which  he  had  against  the  ori- 
ginal payee. '    The  same  principle  seems  applicable  to  the 
case  of  a  bill  or  note.     S.  It  has  been  decided  with  r^ard 
to  a  bill  accepted  by  the  drawee  for  the  drawer'^  accommo- 
dation, aad  which  the  former  allowed  to  remain  in  the  tat- 
ter's hands  after  the  term  of  payment,  that  a  person  takmg 
it  after  tiiat  term  from  the  drawer  has  a  good  claim  upon  it 
figidnst  the  acceptor.     It  seems  to  have  been  held,  that  the 
only  purpose  of  giving  such  a  bill  to  the  drawer  was,  that  it 
might  be  negotiated,  and  that  this  purpose  might  be  served 
as  much  after  as  before  the  term  of  payment,  if  the  acceptor 


.  *  LeemclSDodNrv.  Sagurf,  8  Taunt.  114^ 

.  *  In  Moniio.  L0e,Bftyley,3O7,afiot«tlttrt«enyeinoM  wasfbundeftc^ 

to  ■nlaJrtiwi^aptfrftitttMidfag  a  dittge  against  the  payee, 

iPfiNafaifnglt. 

*  Bodimv.  Sttrling,  7  T.  R.  490. 
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chose  stall  to  leiave  it  in  the  drawer'g  handB.  >  Itm 
indeed,  in  An  etttlier  case  at  Nisi  Prius,  9  that  a  not 
ed  for  the  payee's  actximinodition  was  not  effectual 
son  who  had  taken  it  after  die  term  ef  payment  fro 
<tomey  to  wh«»n  it  had  be«i  given  to  be  retura« 
^;ranter4  Bu^  itt,  Though  this  case  were  ciHitrar 
preceding  one,  it  must  be  held  as  overruled  by  it ;  a 
The  note  Was  obtained,  not  from  the  payee,  who  m 
been  still  held  entitled  to  negutlalo  it,  but  from  a  thii 
Thedoctrine  of  these  two  cases  combined  appears  to1 
party  taking  a  bill  or  note  after  the  term  of  payment 
to  makejnquiry  concerning  it,  uid  that,  if  it  turns  < 
an  accommodadon-bill  or  note,  he  may  take  it  I 
payee  without  being  liable  to  any  latent  otjectttms, 
he  will  he  liable  to  them  when  he  takes  it  from  a  thi] 
who  is  not  presnmed  to  have  the  same  right  of  nej 
it  as  the  payee.  4tA,  It  has  been  held  that  an  indon 
afier  the  term  ofpaymmt,  being  in  the  full  right  of  hi 
ser,  is  not  tiaMfe^o-any  objections  which  would  not  h: 
pleadable  ag^nst  him ;  so  that,  if  the*  indorser  took 
or  note  before  the  term  bf  payment,  an  Direction  th 
granted  Ibr  ft  smuggling  transaction,  not  being  p 
agunsthim,  cannot  be  stated  against  the  indorse 
When  the  Inderser  of  a  bill  or  note  pays  it  to  th 
afler  it  &lls  du^  he  Will  thereby  beccHne  entitled  to 
its  amount  from  any  of  the  preceding  parties,  tho 
holder  should  have  previously  recovered  payment 
or  even  wholly,  under  securities  ^ich  anothe 
lodged  with  hhn.  *  The  indorser,  if  he  had  nc 
of  such  a  payment,  was  entitled  to  suppose,  ft 

■  □wriM  V.  HandcD,  1  Tuint.  9S4,  ftr  Conit  of  Common  FImi 

■  Pit  I^nl  O^botoD^  fai  tiimm  v.  Rudi,  aaf,  389,  nou  B 


>  Bwnrd  V.  Fbdniw,  I  Sttrh.  333,  par  LcsA  Elknbcroi^ 
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biU  being  undischarged  in  the  holder's  possession,  dist 
it  was  still  unpaid,  and  having,  therefore^  paid  it,  as  he  vsi 
bound  to  do,  he  is  entitled  to  indemnity  from  any  of  the 
previous  parties.  6/A,  When  a  banker  has  rec^ved.  a  bill 
before  it  is  payable,  in  securi^  of  a  balance  due  to  himi 
'  and  it  is  afterwards  returned  to  the  debtor,  who,  however, 
after  payment  is  refused  to  him,  gives  it  back  to  the  booker 
aa  the  same  account  without  receiving  any  new  credit  for  it^ 
it  has  been  found  that  the  banker  thereupon  resumes  his 
former  rights  in  it,  so  as  not  to  .be  affected  by  any  interven- 
ing exceptions  which  may  have  arisen  against  the  ri^t  of 
the  party  depositing  it  ^  As  the  banker's  right  depended 
in  this  case  on  the  original  indorsement  by  his  debtor,  which 
appears  to  have  still  remained,  it  must,  notwithstanding 
the  intermediate  transitions  of  the  bill,  have  drawn  back  to 
the  date  of  the  indorsement,  as  soon  aa  the  bill  came  agdn 
into  his  hands.  It  was  held,  in  the  same  case,  that  all  the 
securities  in  a  banker's  hands  were  to  be  considered  asgivea 
for  value,  whether  they  exceeded  or  not  the  precise  balance 
due  to  him.  7A,  It  has  been  found  that  an  indorsee^  afitf 
the  term  of  payment,  though  his  right  may  be  affected  by 
any  entry  proved  to  have  been  made  by  his  indorser,  in 
his  own  books  for  instance,  at  the  same  time  and  as  part  of 
the  same  act  with  his  indorsement,  will  not  be  a£fected  by 
any  other  entry,  which  is  not  proved  to  have  been  so  jnade^ 
but  may  have  been  made  afterwards.  ^ 
I  In  Scotland,  it  does  not  appear  to  have  been  held,  that  the 
f  mere  circumstance  of  a  bill  or  note  being  indorsed  after  the 
/  term  of  payment  renders  it  suspicious,  or  binds  Che  indorsee 
!  to  inquire  into  all  the  latent  objecticms  affecting  his  indorser. 
The  efficacy  of  such  an  indorsement  against  latent  objec- 

*  Per  Lord  Ellenboroiigli  in  Bounqoet  o.  Dudmo,  1  Slaik.  1,  put  & 

*  Collenridge  v.  Fuquhaiwn,  1  Stiik.  Sfi%  ptr  Lonl  Witiawiaiigh.     Wk 
also  Bayley,  121.8i 


AFTER  THE  TERM  OF  PAYMENT.  S33 

tiofis  seems  to  have  been  admitted ;  and  tlie  only  question 
was^  whether  some  period,  subsequent  to  the  term  of  pay- 
ment, should  not  be  fixed,  after  which  these  objections 
would  become  available  against  the  indorsee.  Such  a  limi** 
tation  was  at  first  the  more  necessary,  because  there  was 
then  no  period  fixed  for  the  prescription  of  bills.  Till 
the  sexennial  prescription  was  established,  there  appears  to 
have  been  no  certain  rule  for  determining,  whether  a  bili 
remained  efiPectual,  as  a  ground  of  action,  for  twenty  or  thir- 
ty years,  or  even  for  a  longer  period ;  and,  in  a  number  of 
cases,  to  be  afterwards  noticed,  in  which  the  question  oc- 
curred, it  seems  to  have  been  generally  decided  from  a 
mixed  consideration  of  the  lapse  of  time  and  all  the  other 
circumstances  of  the  case.  It  became,  therefore,  peculiarly 
necessary  to  fix  some  time  within  which  that  extraordinary 
privil^e,  by  virtue  of  which  a  bill  is  available  to  an  indorsee 
against  all  latent  exceptions,  should  expire ;  because  it  would 
otherwise  continue  as  long  as  the  bill  remained  efiectual, 
viz.  for  an  indefinite  time.  But,  as  it  was  never  held,  that 
the  mere  circumstance  of  the  indorsement  taking  place  after 
the  term  of  payment  cut  off  the  indorsee  from  this  privilege, 
there  was  no  certain  rule  by  which  its  duration  could  be  limi- 
ted. In  an  early  case^  of  a  bill  indorsed  long  after  the  term 
of  payment,  and  which  had  lain  over  for  five  years,  without 
protest,  diligence  or  action,  the  Court  decided,  in  an  action 
by  the  indorsee  against  the  acceptor,  that  the  former  was  lia- 
ble to  compensation  on  a  debt  due  to  the  latter  by  the  in- 
dorser,  who  was  likewise  drawer.  ^  The  Court  did  not,  in 
this  case,  fix  any  definite  time  within  which  the  indorsee's 
exemption  firom  such  pleas  should  cease.  But  they  were 
unanimous  in  holding,  '^  That  after  so  many  years,  they  (viz. 
'*  indorsations)  should  be  reckoned  no  better  than  common 

I  Murray  v.  Grierson,  18th  Feb,  1715,  Morr.  I61SI3. 
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**  assignations,  admitting  of  compensatian  and  other  legal 
<<  defences/'  The  interlocutor  proceeds  on  the  separate 
ground,  that  there  had  been  no  protest  agamst  the  acoeptor, 
hefore  the  bill  was  indorsed.  But  the  Court  likewise  found, 
that  the  privileges  of  the  bill  were  cut  off  by  its  lying  so 
long  over;  holding,  <<  that  no  merchant  would  accept  of 
'^  such  a  bill  in  the  way  of  commerce,  to  afford  the  extra- 
^<  ordinary  privileges  of  bills  of  exchange  during  the  long 
*^  prescription/'  There  is  here  a  distinct  reference  to  the 
reason  already  mentioned  for  limiting  the  duration  of  these 
privileges.  In  a  subsequent  case,  ^  the  Court  sustain^ 
ed  compensaticm  against  an  onerous  indorsee  on  a  debt  due 
by  the  indorser,  in  an  action  on  a  bill  which  had  lain  oyer 
without  protest  or  other  diligence  for  three  years.  But 
compensation  was  repelled,  under  similar  circumstances,  in 
an  action  on  a  bill  which  had  lain  over  for  two  years  and 
eleven  months.  ^  A  contrary  decision  was  given  in  an  ac- 
tion of  recourse  against  the  drawer  of  a  bill,  by  a  person  to 
whom  it  had  been  indorsed  six  years  after  its  date,  (no  dili- 
gence having  been  done  upon  it  in  the  meantime,)  with  refe* 
rence  to  a  plea  urged  by  the  defender,  that  his  indorsisr  had 
been  guilty  of  breach  of  trust  in  indorsing  it,  which  pka  was 
sustained  against  the  pursuer.  '  In  an  intermediate  case,  * 
the  plea  of  compensation  against  an  onerous  indorsee,  on  ac- 
count of  the  original  creditor's  d^bt,  was  refused  with  r^ard 
to  a  bQl  which  had  lain  over  without  diligence  for  a  year 
from  the  term  of  payment  Afterwards,  in  an  action  by  the 
indorsee  agunst  the  acceptor  of  a  bill  which  had  lain  two 
years  in  the  drawer's  hands  without  diligence,  and  after- 
wards two  years*  in  the  indorsee's  hands  before  he  made  a 

>  Fai^uhanon  v.  Brown,  6ch  Feb.  1719^  Morr.  ISSOi 

*  Giianoo  v.  Tlie  Earl  of  Sutherland  and  Lord  Stratlmairar,  FdK  17S^ 
Morr.  lese. 

*  Hodge  o.  Spien,  JTsd.  1729^  Morr.  1627. 

*  Mantfteld  v.  Buchaium,  IStfa  Nor.  1738^  £ldii«i»  No.  18^  v.  Bill. 
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demand  oil  it,  (the  Rebellion,  however,  having  intervened 
during  this  time),  the  pursuer  was  found  liable  to  compen- 
sation on  a  claim  of  relief  by  the  acceptor  from  the  drawer  for 
debts  p^  on  his  account*  ^     In  the  next  case,  ^  compensa- 
tion on  a  simUar  debt  was  sustained  against  an  onerous  in- 
dorsee, in  an  action  by  him  on  a  bill  which  had  lain  over 
without  diligence  for  five  years.     It  does  not  appear  when 
the  indorsement  was  made,  though  it  is  implied  that  it  was 
subsequent  to  the  term  of  pajrment*  Again,^  a  person  to  whom 
a  bill  had  been  indorsed  for  value  eighteen  months  aRer  the 
teim  of  payment,  was,  notwithstanding,  found  liable  to  a 
plea  of  compensation  on  a  debt  due  by  the  drawer  and  in- 
dorser  to  the  acceptor.     Some  of  the  Judges,  it  is  said,  held 
that  such  a  plea  of  compensati<Mi  should  be  effectual  imme- 
diately after  the  term  of  payment     But  the  majority  held 
that  it  should  commence  when  the  privilege  of  summary 
execution  ceased,  viz.  on  the  expiry  of  six  months  from  the 
term  of  payment,  and,  accordingly,  the  decision  is  reported 
as  proceeding  on  this  principle.     The  same  period  of  limi- 
tation appears  to  have  been  suggested  by  some  of  the  Judges 
in  an  earlier  case.  ^   But  there  does  not  appear  to  be  a  good 
reason  for  limiting  the  privileges  of  bills  to  this  period,  or, 
indeed,  to  any  other  period,  if  they  are  once  held  to  subsist 
after  the  term  of  payment     It  may  be  remarked,  too,  that, 
in  all  the  other  cases  already  cited,  the  liability  of  the  in- 
dorsee  to  compensation  is  made  to  depend,  not  on  the 
date  of  the  indorsement,  though  it  appears  to  have  al- 
ways takeh  place  after  the  term  of  payment,  but  on  the 
time  that  the  bill  lay  over  without  action  or  diligence,  whe* 
ther  in  die  hands  of  the  original  holder  or  of  the  indorsee. 
to  the  spirit  of  these  decisions,  this  circumstance 


*  Tbomaoa  ».  Cdyil,  lit  Feb.  1749,  Motr.  1632,  £ldii«6,  v.  BUI,  No.  43. 

*  Smith  V.  Douglas,  10th  Feb.  1768,  Morr.  2698. 
'  Scoo^  o.  Kcr,  24th  Feb  1764^  Mm.  1407. 

*  Tbomson  v.  Coliril,  note  1, 
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would  be  equally  efiectual  ajgainst  an  indorsee,  although  the 
indorsenieiit  hod  taken  place  immediately  after  or  even  be- 
fore the  term  of  payment.  This  course  of  decision  appears 
to  have  arisen  from  the  Court  considering,  not  so  much  the 
time  at  which  the  indorsee  was  bound  to  treat  the  bill  as  a 
suspicious  document^  and,  therefore,  not  to  take  it  without 
inquiry,  as  the  necessity  of  fixing  some  limit  to  its  efficacy, 
in  order  to  prevent  it  from  being  turned  into  a  permanent 
security.  But  the  decision  last  cited  is  founded  on  tke  date 
of  the  indorsement. 

As  the  chief  purpose  of  thus  fixing  a  time  within  which  ex- 
ceptions competent  against  the  indorser  might  be  pleaded  a- 
gainst  his  indorsee,  was  to  prevent  the  privileges  of  bills  from 
being  extended  almost  indefinitely,  as  their  durationhad  been, 
so  when  this  danger  was  removed  by  the  sexennial  prescrip- 
tion, die  privileges  of  such  documents,  and,  among  others,  the 
indorsee's  freedom  from  compensation  on  the  indorser's  debts, 
seem  to  have  been  then  extended  to  the  full  period  of  six 
years,  so  that  he  enjoyed  this  privilege  if  the  bill  or  note 
was  indorsed  to  him  at  any  time  within  that  period.  This 
was  at  first  found  expressly  on  the  ground  of  the  sexennial 
limitation,  in  a  case  where  compensation  was  proponed,  but 
without  success,  against  the  onerous  indorsee  of  a  bill  which 
had  lain  over  without  action  or  diligence,  two  years  after  its 
date,  and  eighteen  months  after  the  term  of  paym^t  ^ 
The  unsuccessful  argument  in  support  of  the  compensation 
was  founded,  not  on  the  date  of  the  indorsement,  whidi 
may  probably  have  taken  place  before  the  term  of  payment, 
but,  ag^ably  to  the  principle  of  most  of  the  former  deci- 
sions, on  the  time  that  the  bill  lay  over.  In  the  next  case, 
which  was  that  of  a  bill  indorsed  to  the  pursuer  about  five 
years  after  its  date,  a  plea  of  compensation  on  a  debt  due  to 
the  acceptor  by  the  original  creditor  was  repelled ;  the  sac- 

>  ElUot  V.  M'Kay,  16th  July  1777,  Morr.  1648. 
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cessfol  argument  being,  that  the  extraordinary  privileges  of 
bills  eught  to  last  during  the  full  period  that  they  were  de- 
clared to  subsist  as  probative  documents.  ^    In  a  later  case,  ^ 
vhich  was  an  action  against  the  acceptor  by  a  party  to  whom 
a  bill  had  been  indorsed  after  lying  over  two  years,  the  dei- 
feader  having  pleaded  that  he  had  accepted  for  the  drawer's 
accommodation,  and  that  the  indorsee  was  liable,  as  well  as 
the  drawer,  to  this  exception,  the  Court  not  only  repelled 
that  plea,  but  went  farther  than  before,  in  as  much  ^as  they 
held,  that,  when  there  was  no  fraud,  and  when  the  bill  was 
not  dishonoured  ex  facie,  the  indorsee  was  entitled  to  free- 
dom from  the  exceptions  pleadable  against  his  indorser,  as 
a  skMory  privilege*    The  same  ground  of  decision  was  a- 
dopted  in  a  subsequent  case,  ^  where  the  Court  repelled  a 
plea  of  compeBsation  by  the  acceptor  on  a  debt  due  to  him 
by  the  original  creditor,  when  urged  against  an  onerous  in- 
dorsee who  had  taken  the  bill  more  than  three  years  after 
it  became  due.     The  defence  in  the  first  of  these  cases,  viz, 
that  the  bill  bad  been  accepted  for  the  drawer's  accommo- 
dation, would  have  been  sufficiently  answered  by  the  doc- 
^iae  already  mentioned  ^  as  settled  in  England,  viz.  that^ 
if  an  accommodation-bill  is  left  by  the  acceptor  in  the  draw- 
er's hands  after  the  term  of  payment,  so  as  to  enable  him  to 
negotiate  it  to  a  third  party,  the  acceptor  cannot  plead  a- 
gainst  that  party  the  objection  of  its  being  an  accommoda- 
tion-bill^  as  he  must  be  held  to  have  left  it  with  the  drawer 
for  the  very  purpose  of  being  so  negotiated.     But  the  ex- 
ception pleaded  against  the  indorsee  appears  to  have  been 
repelled  in  botli  cases  by  the  Court,  on  the  ground  that 
Aeedom  from  such  exceptions  was  a  <<  statutory  privilege" 
conferred  by  the  act  12  Geo.  III.  c  72. 

'  Robertson  and  others  p.  M<GIashan,  6th  Fob.  1787,  Morr.  1648. 

•  Wiboo  V.  Wilkie,  30th  Nov.  1811,  F.  C 

'  Crawford  v.  Robertaon*5  Trustees,  SOtfa  .^une  1814,  F.  C. 


3SS  ACT  12  QEO.  III.  C.  72. 

This  act,  however,  does  not  seem  to  confer  any  privileges 
on  bills  or  notes,  (except  hy  placing  notes  in  the  same  stta* 
Ation  with  bills.)  Its  chief  purpose  is  to  fix  a  period  within 
which  they  shall  cease  to  produce  diligence  or  action.  The 
privilege  of  bills,  and  consequently  those  of  notes,  are  le& 
jiiy  it  on  the  same  footing  on  which  they  were  befdre,  n 
that  of  mercantile  usage.  No  doubt,  the  reason  which  ex* 
isted  before  for  limiting  the  duration  of  thrir  privileges,  viz. 
that  otherwise  they  would  last  for  an  indefinite  period,  oeased 
to  exist  after  the  sexennial  limitation,  and,  therefore,  so  fiff 
as  that  consideration  went,  there  seems  to  have  been  no 
harm  in  extending  their  duration  to  six  years.  But,  ib 
doing  so,  no  regard  was  had  to  the  presumption,  whidi  has 
received  fiiU  effect  in  England,  viz.  that  a  bill  or  note  wfaidi 
remains  unpaid  after  the  term  of  payment,  is  a  suspicious  do- 
cument ;  and  that,  therefore^  as  no  person  ought  then  to  take 
it  without  inquirimr  into  all  the  exceptions  pleadable  airaiDSt 
his  indorser,  he  should  be  subject  to  the  fiiU  ride  of  such 
exceptions.  Such  a  presumption,  though  not  yet  admitked 
in  Scotland,  appears  to  be  well^ounded  in  principle,  and  the 
commercial  practice  of  England  affords  an  argument  in  its 
fi^vour.  It  may  probably,  indeed,  be  held  that  the  fi>fego- 
ing  decisicms  have  not  completely  fixed  the  law  in  Scotland 
contrary  to  the  English  decisions ;  for  in  a  case  ^  which  was 
before  the  Court  tins  session,  but  which  has  not  yet  been  de- 
cided, one  Jud^  with  the  concurrence  of  the  rest  of  the 
C!ourt,  expressed  an  opinion,  conformably  with  the  English 
authorities,  that  a  bill,  after  the  term  of  payment  has  dapsed^ 
is  no  longer  a  negotiable  document,  and  that  any  person  tsr 
king  it  after  that  term  incurs  the  risk  of  all  exceptions  plead- 
able against  his  author. 

Whether  the  English  or  the  Scotch  doctrine,  as  now  sta- 
ted, regarding  bills  or  notes  indorsed  after  the  term  of  pay* 

*  Aniuui  t^.  Robertson,  %d  Diiisioii,  Jsn.  1625. 
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neoty  is  adopted,  their  respectire  principles  are  equally  ap- 
plicatde  to  bills  or  notes  payable  at  a  fixed  term,  or  at  sight, 
or  on  demand.  According  to  the  doctrine  hitherto  follow- 
ed in  Scotland,  the  privileges  of  a  bill  or  note  payable  on 
demand,  woidd  last  for  six  years  firom  Hi  daU^  since  it  has 
been  finmd  that  its  duration  as  a  document  of  debt  runs 
firom  that  period.  ^  Even  according  to  the  rules  adopted 
in  England,  neither  bank-notes,  nor  notes  issued  by  banking 
companies,  can  be  liable  at  any  time,  in  the  bearer's  hands, 
to  the  exceptions  pleadable  against  previous  holders,  be- 
cause they  have  perpetual  currency,  frcnn  the  unlimited 
power  which  is  given  by  the  stamp  laws,  of  reissuing  them 
eren  after  they  have  been  paid.  But  it  has  been  held  that 
Sttch  exceptions  are  pleadable  against  the  bearer  of  a  check 
payable  cm  demand,  if  he  has  taken  it  a  long  time  after  its 
date,  because  such  a  check  ought  to  be  presented  for  pay- 
ment within  a  reasonable  time,  and  is  therefore  considered, 
if  not  so  presented,  as  a  suspicious  document,  which  no  third 
parly  should  take  without  inquiry.^  In  Scotland,  accord- 
ing to  the  doctrine  already  stated,  such  a  document  being, 
in  most  respects,  '  equivalent  to  a  bill,  would  preserve  its 
extraordinary  privileges  for  six  years  from  its  date. 

The  doctrines  now  stated,  so  far  as  adopted  in  Scotland, 
necessarily  modify  the  absolute  nature  of  the  holder's  right 
to  a  bill  or  note,  already  explained,  whether  acquired  by 
virtue  of  a  foU,  or  of  a  blank  indorsement 

That  right,  under  these  modifications,  has  fuU  effect,  al- 
though the  bill  or  note  has  been  lost  by,  or  stolen  fix>m  the 

*  ^TJumfftn  9.  SteplieiiKm*8  Thiftoe»  ISdi  June  1807.  Morr.  App.  to  Ball, 
No.  20. 

*  TliB  doctrixie  was  bki  dimn  in  Bodmi  o.  SdrUng,  <m<e,  390,  note  3,  alUiough 
the  partiM  who  pleoded  the  objection  were  held  to  be  excluded  firom  it  by  their 
own  act,  in  respect  thst  they  bad  tfaeDieeWes  issued  the  draft  nine  months  after 
its  date. 

'  ite»  815. 
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ownet)  aud  hu  been  given  to  the  actual  holder  by  a  person 
who  has  so  proper  right  to  it.  It  fbllows,  however,  from  wfaiC 
has  been  already  stated,  that  a  bill  or  note  whidi  has  been 
indorsed  in  full  by  the  payee  cannot  be  transferred,  by  mere 
deliyery,  without  an  indorsement  by  the  special  indorsee,  al- 
tbou^  a  blank  indorsement  by  the  payee,  or  any  other  per* 
son  in  right  o£  the  bill  or  note,  will  transfer  it  to  the  bearer 
notwithstanding  subsequent  special  indorsements,  if  he  de- 
letes these  indorsements.  ^  A  bill  or  note  made  payable  to 
the  bearer,  or  with  the  last  indorsement  blank,  is  transfer- 
able, as  already  explained,  by  mere  delivery.  It  has  been 
'  shewn  that,  in  Scotland,  the  holder  of  such  a  document, 
though  he  should  have  got  it  from  a  person  who  found  or 
stole  it,  is  not  bound,  even  on  notice  by  the  former  owner 
that  this  will  be  required^  to  prove  that  he  gave  a  oonade- 
ration  for  it,  but  the  other  pwtty  must  prove  that  he  gate 
none,  and  that  he  was  otherwise  in  collusion  with  the  thief  or 
finder.^  As  his  right  to  sue  is  complete,  the  former  owner 
is,  of  course,  entirely  divested,  and  has  no  longer  any  right 
of  action* 

In  England,  a  holder  may,  under  these  circumsta&ceS) 
recover  from  any  of  the  previous  parties,  and  they  may 
safely  pay  to  him,  though  he  should  not  prove  to  them 
that  he  gave  any  consideration  for  the  bill  or  note.  ^  But 
it  has  been  ibund,  that  a  banker  who  paid  a  lost  check 
the  day  before  it  fell  due,  although  he  had  no  notice  of 
the  loss,  was  bound  to  pay  the  amount  again  to  the  lo- 
ser, such  a  payment  being  held  not  to  be  in  the  ordinary 
course  of  business.  ^  It  has  been  also  found,  in  a  case  al- 
ready cited,  ^  that  bankers  discounting  to  a  stranger  a  bill 

*  Ante,29M.  •  Anie,  116. 
»  Per  Holt,  C  J.,  3  Salk.  71. 

«  Da  SilTa  v.  FuUer,  dted  by  Chitty,  148  d. 

*  Lovcll  IN  Martini  ante,  314,  note  5. 
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loade  payable  at  dieir  bank,  and  drawn  on  a  customer  of 
their^  after  they  had  been  warned  not  to  do  so,  as  it  was 
lost,  and  havuig  afterwards  given  it  up  to  the  drawee  as  a 
Toucher  of  his  account,  became  thereby  liable  in  an  action 
of  trover  to  the  former  holder.     Farther,  when  it  is  proved 
that  a  bill  or  note  has  been  lost  or  stolen,  even  the  actual 
holder,  on  reasonable  notice  given  him  beforehand,  to  in- 
struct the  circumstances  under  which  he  received  it,  will  be 
bound  to  prove,  both  that  he  got  it  hmajtdej  and  that  he 
gave  a  valuable  consideration  for  it.  ^    These  rules  seem 
to  be  enforced  in  England  with  reference  even  to  the  notes 
of  private  banking  companies,  in  so  far  as  they  caa  be 
identified.    With  regard  to  bank-notes,  such  strictness  has 
been  a  good  deal  relaxed.      It  seems  to  have  been  the 
practice,  in  some  of  the  earlier  cases,  when  a  bank-note 
was  lost  or  stolen,  to  require  that  the  person  afterwards 
clauning  on  it  should  prove,  upon  notice  given  him  for 
that  purpose,   that  he  got  it  for  a  valuable  considera- 
tion. <   The  same  fact  appears  to  have  been  proved  in  a 
I^r  case,  where  a  person  who  had  received  certain  bank- 
notes in  pajrment  of  a  bill  from  a  third  party  acting  for  the 
debtor,  after  s  commission  of  bankruptcy  had  been  issued 
a^inst  the  debtor,  was  found  not  liable  to  restore  them  to 
the  assignees,  though  they  had  been  obtained  by  discount- 
ing bills,  which  vested  in  the  assignees  by  the  commission.  ' 
In  another  case,  of  nearly  the  same  date,  where  ^  a  party 
brought  an  action  of  trover  to  recover  a  bank-note  for 
£*  500,  which  he  had  presented  for  payment,  and  which  the 
bank  had  detained  at  the  instance  of  the  former  owner,  from 
whom  it  bad  been  fraudulently  obtained,  the  plaintiff  not 

*  Bitenon  v.  Hardaofe^  Lowson  o.  Wetton,  aUef  115,  note  & 
'  Conmlt  on  Uus  lufeject  Milla-  v.  Race^  1  Bum  452-a     . 
'  Lowndes  v,  Andenon,  13  East  130. 
'  Solonmna  v  Tb«  Bank  of  England,  13  East  135. 
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haviBgj^ro&Mitthat  he.gave.v^iie  for  il^  b^<»«'  gettbg  no- 
tice  of  the  .original  mode  oC  kd  ^quisitioi^  to  |i  fintei^i 
hp^se,  (bis,  oorreapoQdentSf)  from  whom  )ieneoeived  it;  audi 
on  the  4yther  hand,  this  housegiving.no  account  of  it»  except 
that  they  got  itin  payment  of  goods  bom  a  pewwi. unknown ; 
and  :it  being  also  proved  that  badl&^iotes  of  ;so  laigis  an 
amount  were  not  <  circulated  generally  in  that  foragn  coun- 
try; ;Lord  Kenyon,  C.  X»  holding,  the  plaintiff  to  be  merely 
^gent  for  the  house  irom  whom  he  got  the  note^  was  alioat 
to  k^ve  it  to  the  Jury^.  whether  they  were  to  be  'held»  <m  the 
evidence,  as  privy  to  the  cnriginal  fraud,  when  the  plainliff»  st 
his  own  desire  was  aon«$uited,  and  the  noiwoiit  wis  con- 
firmed by  the  Court  of  King's  Bench.    Hie  Court  Mggest- 
ed  that  the  plajntiff  might  still  try  his  right  in  another  sc- 
tion,  viz.  for  payment  of  the  note.    In  this  eaae,  aithoai^ 
the  plaiatiff,  who  was  agent  for  the  foreign  house^  was  held 
to  havte  got' the  note  aa  their  agent,  in  reqpeet  that  he  had 
not  then  given  vabie  for  it,  his  constituents  do  not  seem  to 
have  been  considered  as  bound  to  jMiove  that  they  g^ve  valne 
for  it ;  but  it  was  held  to  be  a  question,  upon  their  own  state- 
ment and  oUier  circumstances,  whether  they  were  not  privy 
to  tbe^original  fraud.  ^  In  an<^her  caae^ '  a  person  who  had 
lost  <!ertain  bank-notes  was  found  entitled  to  recover  diem 
from  the*  party  who  had  found  than,  on  proving  that  the 
not^  so  found  were  his.    Again,  ^  in  an  action  brought  by 
a  party  whofdleged  that  he  had  lost  a  baidMmte,  to  recover 
•  it  frvmi'the  possessor,  the  latter  was  not  required  to  piwe 
Che  tonsideration  which  he  gave  for  it;  but  Lord  Ellai- 
borough  held  that  he  must  be  presumed  to  have  got  itfera 

>  In  this  ctM  Oroae^  J.,  held  dut  the  pboieMor  of  a  benk^note  «<  h«  e  f%Mt 
« in  the  fiminHMcc,  to  lagr^tlMthe  wmapfe  icUhi^  he  amt^bf  it  ;**  but  tbc, 
if  the  benk  makes  autAjnnw/Kifrceie  nf  fraud  ■grfiwt  him,  hn  mait  cktf  liiiii 
idfofit. 

•  Rlcfaanl  and  another  v.  Carr.,  I  Gbmpb.  551. 

*  King  V.  Mfleom,  2  Campb.  5. 
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valni^de  cagaMejatJop^  which  presumption  the  plaintiff  was 
bound  to  impeach ;  And  farther,  that  though  he  might  have 
thro]R3i  SO  much  sui^cion  on  the  defendant's  conduct  as 
wool^  have  made  it  necessary  to  prove  his  mode  of  acquiring 
it,  and  the  consideration  given  by  him,  yet,  as  he  had  not  done 
so,  he  mqst  be  oon-s^ted.  This  decision  seems  to  import 
tliat  t|ie  mere  possession  of  b^nk-notes  presumes  property, 
and  that  this  presumption  cannot  be  set  aside  without  such 
indications  of  fraud  as  would  be  conclusive  unless  refuted  by 
evidence  of  the  mode  of  acquisition.  Such  doctrine,  appears 
to  be  nearly  the  same  with  that  which  is  recognised  in  Sco^ 
land  as  to  all  bills  and  notes  which  are  either  blank  indor- 
sed or  payable  to  the  bearer ;  because,  although  the  posses- 
sion of  such  instruments  in  Scotland  presumes  property, 
yet  that  presumption  may  be  redargued  by  evidence  of 
fraud;  and  such  evidence^  again,  may  be  refuted  by  evidence 
as  to  the  mode  p{  acquiring  the  instrument,  and  the  value 
given  for  it  Indeed,  Lord  Ellenborough's  doctrine  in  the 
case  last  died,  though  referring  specially  to  a  bank-note, 
extends  in  principle  to  all  the  several  instruments  now  de- 
scribed ;  for  his  Lordship  observes,  that  "  it  would  greatly 
<<  impair  the  qredit,  ^nd  impede  the  circulation  o{  negotiable 
^^  vmtrHmeid$9  if  persons  holding  them  could,  wMmU  sbrcng 
*^  etridence  qf  frauds  be  compelled,  by  any  prior  holder,  to 
*<  disclose  the  manner  in  which  they  received  them."  This 
opinion  seems  to  adopt  the  doctrine  of  the  law  <^  Scotland 
as  to  all  such  instruments,  without  making  any  distinction 
m  die  cases  of  their  having  been  lost  by  or  stolen  from  » 
formar  owner.  •  But  such  an  opinion  is  not  consistent  with 
the  rule  enforced  by  previous  decisions,  as  to  the  necessity 
of  the  actoal  holder  proving,  in  these  two  classes  of  cases, 
the  consideration  which  he  gave  for  them. 

It  has  been  said,  that  the  holder  of  a  bill  or  note  trans-' 
ferable  by  delivery,  when  he  loses  it,  whether  by  theft  or 
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accident,  should  give  notice  of  the  loss  to  all  ihe  prerioDS 
parties.  ^  This  is  undoubtedly  proper,'  that  payment  may 
not  be  made  without  some  inquiry  into  the  right  of  the  party 
claiming  it  But,  according  to  the  doctrine  now  laid  down, 
the  holder,  Unless  fraud  is  established  agamst  him,  wffl  be 
entitled  to  recover  payment,  withoiit  being  even  obliged  to 
tell  how  he  came  by  the  bill  or  note ;  and  the  former  owner, 
being  divested  of  it,  will  have  no  title  whatever  to  exact 
payment  Public  notice  ought  to  be  also  given  of  the  loss 
<^f  a  bill  or  note  transferable  by  delivery,  in  order  to  pre- 
>efit  toy  person  from  taking  it  But  such  notice  wiU  not 
"be  effedtud,  unless  it  is  brought  home  to  the  party. ' 

It  has  been  decided,  both  in  Scotland  and  England,  that 
the  Postmaster-general  is  not  liable  for  bills  or  notes  sto- 
lien  from  letters  put  into  the  Post^ffice,  although  die 
theft  has  been  committed  by  a  letter-carrier ; '  since  the 
Pbstmstster  is  responsible  only  for  the  execution  of  bis 
own  dtity,  and  not  for  the  conduct  of  inferior  officers,  wbo 
hold  their  appointments  directly  from  the  Grown.  But  a 
*  deputy-postmaster  is  responsible  for  not  delivering  letters 
acc6rding  to  their  address,  within  the  post-town  w^ere  be 
resides.  ^  It  has  been  held,  that  if  a  party  is  desired  by  his 
correspondent  to  remit  him  money  in  a  bank-bill  by  post,  ^ 

*  Beawe%  Ko.  170;  Fotfaier,  No.  132^  CUtty,  Ida 

'  In  Ltwyon  nod  othen  v.  Westoo^  4>  £9.  5^  an  adfcftuenieot  of  tbt  k« 
in  the  newqwpera  was  held  not  sufficient  to  affect  the  party  taking  a  \hXL 

*  Lane  v.  Cotton,  1  Lord  Raym.  646,  confirmed  hf  Whitfield  c  Lordde 
Spenser,  2  Cowp.  754.     The  same  point  was  decided  in  Scotland,  after  an  «- 

'giiment  wfaleh  referred  to  these  two  dedaiops,  in  Farries  v.  Elder  md  Sefltt» 
21at  June.  17d9>  Horr.  lOlOa 

«  .IJm  was  decided  in  Bowiing  v.  Goodchild»  3  WIU.  4A3,  where  a  dcpotf- 
postmaster  had  detained  a  letter  addressed  to  the  plaintiff,  on  acoomit  of  his  re- 
fusing to  pay  an  ex^  charge  of  one  halQ>enny  besides  the  rtgalar  postage, 
'which  extra  charge  was  found  to  be  illegaL 
•  •  Cumiqg  v.  Marshall,  21st  Dec  175%  Moir.  10005.  Vide  afao  this  ca^c 
as  to  the  proof  admitted  of  the  letter  containing  the  notes  having  been  put  into 
Ihe  Post-office. 
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or  even  though  no  Instructions  should  be  giv^i  as  to  the 
mode  of  remittance,  yet^  as  that  is  the  usual  mode,  ^  he 
will  not  be  liable  to  his  employer,  though  the  bill  should 
be  stbleo,  and  the  proceeds  drawn  by  a  third  party.  But 
he  will  be  liable  for  the  loss,  if  he  has  not  taken  care  that 
the  letter  is  put  safely  into  the  Post-oflSce ;  for  instance,  if 
he  has  delivered  it  to  a  bellman  on  the  streets  of  Lon- 
don. « 

Although  a  bill  or  note  should  be  lost  or  destroyed,  even 
while  it  is  in  the  drawee's  hands,  the  creditor  must  protest 
it  for  non-acceptance  and  non-payment,  Its  if  it  were  extant^ 
&nd  must  give  due  notice  of  its  dishonour  to  all  the  previous 
parties,  otherwise  he  will  lose  his  recourse  against  them.  ' 
The  protest,  in  such  a  case,  may  be  made  on  a  copy  of  the 
bill  or  note.  But  the  doctrine  of  protest  and  notice  shall 
be  afterwards  considered. 

When  a  bill  or  note  has  been  lost  or  destroyed,  its  con- 
tents may,  notwithstanding,  be  established  in  Scotland  by  a 
process  for  proving  the  tenor.  In  this  process,  the  pursuer 
must,  in  the  first  place,  establish  the  fact  of  its  loss  or  de- 
struction, and  he  will  then  be  allowed  to  prove  the  tenor  of 
tlie  writing  in  the  manner  required  in  such  processes  with 
regard  to  all  written  instruments  that  are  lost  or  destroyed. 
^uch  a  process  may  be  pursued,  not  only  by  the  creditor  in 
the  bill  or  note,  but  by  any  party  who  has  a  direct  interest 
in  it ;  for  instance  by  the  acceptor,  if  he  has  paid  the  bill  or 
^ote,  atid  wishes  to  establish  the  payment  as  an  article  of 

*  Wtrwick  V.  Noikes,  Take,  67. 

'  !■  Hcwkins  o.  Rutti  Peake,  186,  per  Lord  Kenyon,  such  a  deliTery  was 
^d  not  sufficient  to  ezoner  the  defendant,  where  his  comspondent  had  deri- 
red  bim  to  remit  tome  money  in  bilk  by  post. 

'  This  was  held  by  Lord  EUenborough  in  Thackray  o.  Blackett,  3  Campb. 
I^^  where  the  drawee  of  certain  bills  having  dettroyed  them  by  mistake,  th« 
Nder,  who,  though  he  presented  them  for  payment,  did  not  notiiy  their  non. 
P^jQfBt  to  the  dnwer,  wto  found  to  be  thereby  precluded  from  hit  recoiin« 
*S«««  the  dnwer. 


546       RIGHT  OF  CREDirOR  IK^A  LOST  BtLL,  Ac. 

Credit  in  hii^  lU^coufit  with  the  drawer,  6)c  it  the  pursuer  is 
liiifiself  drawer,  aUd  his  given  the  drawee  Credit  for  the  bill 
o)(  note  ilk  their  jntitual  account,  on  the  supposition  that  the 
dtkWee  Was  to  pay  it.  ^    . 

Biit,  although  the  loss  or  destruction  of  a  bill  or  note, 
and  also  its  contents,  be  thus  proved,  the  creditor  will  not 
be,  in  an  cases,  entitled  unconditionally,  either  to  have  a 
new  instrument  from  the  drawer,  in  place  of  the  former  one, 
i^  it  has  been  lost  or  destroyed  before  the  term  of  payment, 
or  to  enforce  payment  of  it  when  due.  I^  indeed,  the  for- 
iher  instrument  has  been  destroyed,  so  that  no  claim  can  arise 
upon  it,  or  if  it  has  been  specially  indorsed  by  the  payee  to 
the  person  who  has  lost  it,  so  that  no  other  persdn  can 
cbum'  upon  it,  or  if  it  has  never  been  indorsed  at  all,  then 
tke  drawer  cannot  allege  against  granting  a  new  bill  or  note, 
that  he  runs  the  risk  of  a  claim  from  any  third  party  upon 
the  fohner  one,  nor  can  any  of  the  parties  liable  under  it 
assign  this  reason  for  refusing  payment.^  Probably,  how- 
ever, it  would  be  necessary  in  Scotland,  that  the  creditor 
claiming  payment  of  a  lost  bill  or  note  which  was  not  indor- 
sed, or  was  specially  indorsed  to  him,  or  requiring  tbe 
^awer  to  grant  a  new  bill  or  note  instead  of  it,  should  pre- 
viously find  surety  that  he  himself  will  not  indorse  the  first 
ihstrumeht  to  any  third  party,  in  case  it  should  be  found 

'  *  Foibct  oil  BOH  28.6,  lod  ouK  of  DruinnMttA  ih  JfldkiO^ 
%hi€b  y  tlwra  cited. 

'  In  Hart  v.  King,  12  Mod.  310,  Holft,  C  J.,  sustained  a  daim  against  the 
drawer  of  a  bill  which  was  lost,  on  the  latter  admitting  liiat  behad  ^goed  it  It 
is  not  said  that  the  bUl  had  been  indmed.  In  Long  o.  BaiUie,  8  Gnofb.  Sli 
aeCSb  %rtiicfa  was  an  action  for  tfaeamoontof  abiUiiiadepfyaUetotfaetevi^ 
and  by  him  specially  indorsed  to  the  plaintiffi  against  the  acceptor,  the  jjufj  fiand 
fifr  the  plaintiff*  on  the  loss  of  the  pzincipal  bill,  and  the  con«ctnesa  of  a  espy 
wfaich  Was  prodnced  being  establiAed.  As  to  the  oaie  of  a  biU  or  note  ds- 
strayed»«i(2s  liOffd  EUttbonwgfa's  €>pimon  in  Fiersoii  o.  Hulehtnsoiit  8  Owf^ 
811;  abo  Chitty.  156  {  Beyley^  897.  In  Uiecaies  ravened  to  in  tfieMii,ili« 
English  lew  appears  to  be  nearly  the  same  in  principle  wilh  the  law  of  SdsU 
huid.     Vide  on  this  subject  Forbes  on  Bills,  88-9. 
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two  fleverfti  banks,  cut  each  note  into  halves,  one  of  which 
only  ooDtained  subscriptioi^  and  sent  each  half  to  its  des-^ , 
tination  in. a  separate  parcel  from  the  otlier,  the  Court  of. 

Session  decided,  in  the  event  of  the  halves  which  contained 

'  .  t 

the  sijgnatiires  being  lost  or  stolen,  that  the  holders  had  no 
claim  against  the  banks  on  the  remaining  halves  for  the  a- 
moiint  o[  the  notes,  Uiough  they  offered  security  against  the 
reappearance  of  the  lost  halves.     The  Court  are  said  to, 
liave  proceeded  on  the  ground,  that  the  holders  had  pre-, 
duded  themselves  from  the  equitable  remedy  which  they, 
claimed,  by  their  own  tortious  act  of  cutting  the  notes.    But 
the  judgment  was  reversed  on  appeal ;  and  the  case  has  been 
remitted,  with  instructions  to  allow  a  proof,  of  the  averments 
made  by  the  pursuer  in  support  of  his  claim,  e.  ^.  as  to  the 
&ct  o[  the  halves  preserved  forming  part  of  notes  issued 
by  the  bank,— the  mode  in  which  the  other  halves  were  lost, 
and  other  facts  stated  by  him,  as  well  as  of  the  defender's 
counter  averments.     The  House  of  ]Pords  is  understood  to 
have  held,  that  the  equitable  remedies  competent  in  the  case 
of  bSla  Of  notes  which  are  entirely  lost  were  equally  com- 
petent in  this  case,  where  only  part  of  them  was  lost;  and 
that  such  remedies  were  not  excluded  by  the  circumstance 
of  the  pursuer  having  cut  the  notes,  provided  he  did  so 
only  to  diminish  the  risk  of  loss.  ^    There  was  not,  in  this 
case^  a  proving  of  the  tenor ;  but  the  action  was  brought  in 
the  manner  already  suggested,  not  on  the  instruments  them- 
selves, but  generally  for  the  debt ;  and  the  fact  of  their  iden- 
tity was  averred  merely  in  support  of  that  action.  * 

'  In  Wri|^  V.  Soaitbi  2  B.  and  A.  501,  the  practice  of  cuttiog  notes  into 
*«o,  and  sanding  the  sereral  halves  by  separate  conveyances,  was  recognised  bj, 
tW  Court  of  K.  B.,  par  Abbot,  C  J.,  aa  a  reasonable  precaution.  The  case 
tnnad  on  another  point,  which  ia  noticed  afterwards  in  the  Chiqp.  on  Negotiation. 

*  Ae  objectioii  that  there  ou^t  to  hove  been  a  proving  of  the  tenor,  was  dis- 
'Raided  both  ia  the  Court  of  Sesooo  and  in  the  House  of  Lords. 
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Hie  remedies  adc^rted  in  Es^land,  in  ease  erf*  the  loss  or 
destruction  of  bilk  and  notes,  are  different  in  some  r^ 
q>ects  from  those  already  menti<Hied»  We  shfdl  gite  only 
a  brief  notice  of  their  leadmg  features.  1.  It  seems  to  be 
settled,  that,  if  a  bill  or  note  is  destroyed,  and,  eren  though 
it  should  be  lost^  if  it  is  not  n^otiable,  which  bills  saad  note 
are  not  in  England,  unless  diey  are  made  payable  to  or* 
der,  ^  or  if  it  is  specially  indorsed  by  the  payee^  ot  has  ne- 
ver been  indorsed  at  all,  the  creditor  may  mainCaifi  action 
upon  it  at  common  low  against  any  of  the  previous  parties, 
and  secondary  evidence,  similar  to  what  is  received  with  us 
ih  a  proving  of  the  tenor,  will  be  admitted  to  establish  its 
Contents. '  There  is  also  an  action  at  law  on  a  hHk  sgainst  a 
party  who  wrongfully  withholds  it,  as  against  an  acc^tor 
who  refuses  to  redeliver  it,  because  such  a  party  cannot 
found  an  objection  to  the  creditor's  right  on  his  own  mis. 
conduct. '  It  has!  been  further  suggested,  that  there  nuiy  be 
an  action  at  law,  even  on  a  bill  or  note  which  has  been  lost 
when  blank  indorsed,  if  it  has  been  lost  after  the  term  of 
payment ;  because  no  holder  could  claim  in  that  case^  with- 
out being  Hable  to  the  exception  pleadable  against  the  pie- 

>  Anie,  101. 

'  AtiU,  3Mf  note  2,  Vkk  alio  Monop  v.  Eadom  16  V€b.  490^  what 
a  proiiiiaiory.note  not  negotiable  having  been  cut  in  two,  unf.  one  part  sent 
to  the  debtor,  while  Che  other  part  waa  retained,  with  the  view,  as  waa  a]kgedl» 
flat  he  might  grant  a  new  nottf  in  ita  place,  the  creditor,  on  |if ctanthig )» ty* 
plication  to  the  Oonrt  of  CSianceiy,  t^  have  decree  Ibr  its  amount,  onliEr  Sadbg 
eecinity  against  tlie  re-appearance  of  the  part  aent,  if  it  eboidd  not  come  tohioi, 
was  unsucoesafiil,  partly  on  the  ground  ihat,  if  she  prored  tlie  loaa  of  tliat  ptf^ 
ahe  would  have  had  a  good  action  at  Uw  for  tlie  amount,  as  tiie  note  waa  not  aa* 
^otiable.  Vide  the  distinction  between  Ifali  case  and  tbyat  w.  JbfaMoB,  » 
stated  by  Obitty,  t56»  note  S. 

'  *  In  Smith  o.  M^Lore,  5  East  476^  it  being  admitted  that  the  detadnftlM' 
dooepted  a  bin,  which,  however,  he  had  not  re-de32vered,  it  was  Md  Ait  As  ae* 
ceptanoe  warranted  tibe  pl^ntiff  {die  emptor)  to  give  him  notice  to  piodifcc  tt, 
and  Auling  hir  doing  so,  to  adduce  parole  evidenee  of  its  coolAits. 
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vious  hdider,  viz.  that  he  had  recovered.  >  But  the  bet- 
ter {pillion  seems  to  be,  that  no  party  to  the  biK  shotdd 
be  thus  subjected,  without  mdemnitj,  to  the  risk  6t  li'fiitur^ 
action  by  a  honafidt  holder  of  the  lost  bill,  seeing  he  can- 
not answer  such  an  action  without  undertaking  to  prove 
that  the  bill  was  lost  after  the  term  of  payment '  In  such 
a  case,  therefore,  there  would  probably  be  no  remedy  in  a* 
court  of  law.  For,  SdZy,  although  it  seems  to  be  doufited^ 
whether  courts  of  law  have  not,  in  some  cases,  the  power 
of  adjusting  the  terms  of  an  indemnity  against  the  re^ap» 
pearance  of  a  lost  instrument, '  yet  this  is  imdoubtedly  the 
most  proper  function  of  courts  of  equity.  ^  No  action  at 
law,  therefore,  can  be  maintained,  even  with  an  offer  of  in- 
demnity, upon  a  bill  or  note  blank  indorsed,  and,  conse- 
quently, payable  to  the  bearer,  when  it  has  been  lost  on 
or  before  the  term  of  payment,  and  may  thus  be  sued  upon 
again  by  a  third  party.  ^  The  same  rule  has  been  enforced, 
in  some  cases,  when  the  instrument  was  lost  after  the  term- 
of  payment,  and  afteraction  was  brought  upon  it.^    It  has 

1  Chit^,  1d7;  Note  to  B«port  of  Long  o.  BaiUie,  8  Cra^b.  814. 

*FHfaCuiipbeU'tiio«e,asdtedaMte,d50,note4.  FtdisalsoFdweUo.  Roach, 
6  Eip.  76^  where  the  plaintiflr  was  non-suited  in  an  action  at  law  for  payment  of 
a  fain  which  had  not  been  lost  tiU  after  the  term  of  payment,  and  which  eould 
not  thcrefiyre  bare  come  into  the  hands  of  any  third  party  tiU  after  that  term. 

*  Ar  Lord  Chancellor  ui  er  ^pmU  Ofcenway,  6  Ves.  818. 

«n»d. 

*  IVia  mm  decided  by  Lord  EUenborough  on  a  full  argument  in  FierKm  v.. 
HmcUnion,  8  Camp.  811,  6  Esp.  186.  In  Davies  v.  Dodd,  the  holder  of  a 
bin,  nho  had  lost  it,  was  found  not  entitled  to  recover  its  amoimt  from  the  ac- 
nptor  in  a  oouit  of  Uw,  4  Taunt.  S08,  although  ^the  Utter  was  sfud  to  have 
ptiauiied  p^nentf  tiie  promise  being  held  imaTailahle  in  an  action  on  the  bill, 
*halmer  its  eflfoct  miglit  be  in  an  action  founding  qiedally  on  the  promise. 
But,  in  A  court  of  equity,  4  IVice's  Exchequer  Rep.  177,  the  holder  was 
^Mmd  entitled  to  payment,  on  giviag  security  for  the  acceptor's  indemnity. 
^  also  to  tfie  same  effect,  Champion  v.  Terry,  7  Moore,  130. 

*  lUs  was  decided  in  the  case  of  a  biU  lost  afWr  the  term  of  payment,  in 
l^Bwfll  p.  Roach,  fuils,  note  1 ;   and  in  the  case  of  a  biU  picked  from  the 
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beea  evtn  cairied  $0  &i^  that,  ip^  a  case  whece  a  bank-note 
payable  lo.tlio  bearer  was  sent  in  two  separate  parts  bj  posip . 
aod  cw^f  tbem  was  stolen,  it  was  held  that  an  action  at  law 
ooid4  not  be  maintained  on  the  remaining  hal^  unless  either 
by^pn^ducing  the  entire  note,  or  by  proving  that  one-half 
wps  destproyed,  seeing  that  any  party  gettijig  the  other  half 
would  have  an  equally  good  right  of  action  on  it,  whereby 
t|te  d^endant  might  be  liable  to  two  actions  at  the  same  time.  ^ 
But  it  appears,  that  the  two  holders  would  not,  in  this  case, 
be  in  the  same  situation,  since  the  one  would  clearly  instruct 
the  camu  amimanis  of  that  part  which  was  lost,  whereas,  (ac- 
cording to  the  suggestion  of  a  learned  author,)  ^  any  part^ 
taldi^  the  lost  part^  while  he  knew  nothing  of  the  other, 
must  be  held  to  do  it  at  his  own  risk,  axtd  could  not  be  con* 
sidered  as  having  the  same  rights  with  a  holder  of  the  full 
nptei^  .  It  does  not,  therefore,  appear,  that  the  debtor  was 
in  any  danger  of  a  second  claim  from  this  party,  although 
he  had  paid  the  note  to  the  original  owner*  These  principles 
are  directly  applicable  to  a  Scotch  case  ctf  this  kind,  which 
has  been  already  mentioned,  ^  and  which  was  decided  by  die 
House  of  Lords  in  conformity  with  them. 

In  these  cases,  when  the  debtor  in  the  bill  or  note  is  not 
liable  upon  it,  neither  can  he  be  liable  on  the  consideration 
for  which  it  was  granted;  since  his  defence  is  equally  good 
against  both  clailhs,  Vit.  that  he  may  be  called  on  by  some 

pockets  of  an  attorney's  deik,  after  action  brou|^  on  it»  in  I^Mlevi  SmBibt 
Holt,  C.K.  F.  144i.  InBrown9.Me8atcr,  3M.  and&  081,  whew  bcAt«  tbe 
action  the  defendant  (acceptor)  had  admitted  his  s^miCure,  and  pnxnsed  pay- 
ment, and  the  bill  was  thereafter  stolen  )irom  the  attorney ;  after  action  bnnglity 
a  rule  fiiii  was  obtained  for  ai«mlt  to  the  Master  to  aseemin  what  was  due  nader 
the  bin,  and  the  rule  was  afterwards  made  absolute.  But  this  judgment  pawed 
by  default  before  a  single  Judge. 

*  Per  Lord  £llcnborou|^  in  Mayor  v.  Johnaon,  3  Onnp.  3S4. 
■  Bayley,  d00,note7a 

*  Maberly  &  Co.  t<.  The  Bank  of  Scotland  and  others,  md$,  346,  netc  3L 
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third  par^  to  pay  the  bill  or  note  itself,  on  its  being  pro- 
duced, and  must  therefore  retain  its  amount  to  meet  that 
risk.1 

Bat,  on  the  other  hand,  a  court  of  equity  will  enforce 
payment  in  all  these  casesj  on  the  bill  or  note,  upon  the 
owner  giving  sufficient  indemnity  to  the  debtor  against  any 
new  claun  that  may  be  made  on  it  by  a  third  party.  * 

S.  By  a  special  statute,  9  and  10  Will.  Ill,  c.  17,  §  3, 
when  inland  bills,  as  tfherein  described,  are  lost  before  the 
tenn  of  pajrment,  the  drawer  will  be  obliged  to  give  another, 
bill  of  the  same  tenor,  on  security  being  given  for  his  full 
indemnity,  in  case  of  the  reappearance  of  the  first  bill.  It 
has  been  doubted  whether  this  provision  extends  to  aU  in- 
land bills,  or  is  confined  to  the  particular  kind  of  bills  pre- 
viously mentioned  in  the  statute,  viz.  those  bearing  express- 
ly to  be  for  value  received,  and  payable  a  certain  time  after 
date.  9  On  the  other  hand,  it  has  been  even  held  that  the 
equity  of  the  statute  extends  to  indorsements,  and  that,  by 
the  act  3  and  4  Ann.,  which  gives  the  same  remedies  on 
promissory-notes  as  on  bills,  this  provision  is  likewise  ex- 
tended to  thenu  ^    But  we  cannot  enter  into  these  discus- 

*  TfaiB  was  the  ground  of  judgment  in  Dangerfield  v.  Wilby,  4  £sp,  159, 
where  the  plaintiff,  to  whom  a  promissory-note  had  been  granted,  which  he 
said  that  he  had  lost,  was  £ound  not  entitled  to  sue  the  defendant  on  the  original 
conaidenrtion,  as  the  note  might  be  stiU  in  circulation,  and  might  be  demanded 
from  him  bj  a  third  party.  In  Sevan  v.  Hill,  2  Camp.  381,  the  defendant  having 
given  die  plaintiff,  in  payment  of  some  stock  purchased,  a  check  on  his  bankers, 
vhidi  she  loat,  and  having  refused  to  pay  the  amount  without  an  indemnity ; 
sod  in  the  meantime  the  bankers  having  failed,  before  the  defendant  withdrew 
his  funds,  and  he  having  drawn  no  dividend  irom  their  estate ;  Lord  Kllen- 
borough  non-suited  the  plaindfi^  in  an  action  on  the  original  consideration, 
holding  that  the  defendant  was  justified  in  keeping  his  funds  with  the  bankers 
to  soswer  the  check,  unless  he  had  got  an  indemnity. 

'  Tetcese  v.  Geray,  Finch,  901,  ex  parte  Greenway,  6  Yes.  812,  Mossop 
V.  Gordon,  16  Yes.  430;  Daviea  v.  Dodd,  4>  Price,  177. 
■  Beawes,  p.  557.  ' 

*  Bayley,  107,  ni>te  Sa 
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sio»s.    An  action  brought  under  this  statute  seems  pioper 
to  courts  of  law.  ^ 

It  is  said,  ^  thaty  if  a  bill  is  lost  by  the  drawee,  with  whom 
it  has  been  left  for  acceptance,  or  if  he  has  glTen  it  bj  inU- 
take  to  f^  wrong  person,  or  i^  in  any  way,  the  creditor  casr 
not  get  it  back,  the  drawee  must  give  the  creditor  |t  note 
for  its  ainount,  payable  on  the  same  day  with  it,  on  dellTery 
of  the  second  part  pf  the  bill,  if  then  arrived,  or,  if  not^  on 
deliveiy  of  the  note ;  and  that,  if  he  refuse,  a  protest  must 
be  immediately  taken  for  non-acceptance^  and,  on  theanv 
val  of  the  term  of  payfnent,  and  this  likewise  being  refiuedy 
then  a  protest  mpst  be  taken  for  non-payment.  If  the  note 
is  granted^  but  not  paid,  the  same  measures  must  be  taken 
to  enforce  payment  of  it  as  in  the  case  of  a  bilL 

>  Chitty,  156.  •  BcawcB,  No.  188;  Umvt,  »!-& 
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CHAP.  IV. 


OF  ACCEPTANCE. 

▼V £  have  thought  it  proper  to  discuss  the  subject  of  trans- 
ference by  indorsement  or  otherwise,  before  acceptance,  be- 
cause the  former  is  common  to  bills  and  notes,  whereas  the 
latter  is  peculiar  to  bills.  It  has  indeed  been  said,  that  a 
proDliissOry-note  may  be  considered  as  a  bill  drawn  by  a  man 
upon  himself  and  accepted  at  the  time  of  drawing.  ^  But, 
according  to  its  plain  import,  it  is  a  direct  obligation  by  the 
granter  to  pay  a  certain  sum  to  a  third  party.  A  bill,  on 
the  other  hand,  b  a  request  to  a  third  party,  called  the 
drawee,  to  pay  a  certain  sum,  either  to  the  drawer  or  to 
some  creditor  of  his.  The  act  by  which  the  drawee  binds 
himself  to  pay,  in  terms  of  this  request,  is  called  his  accep- 
tance. 

Bills  payable  on  demand  require  no  acceptance,  because 
tfaey  are  due  as  soon  as  presented.  Whether  acceptance  is 
necessary  in  bills  payable  at  sight,  depends  on  the  question, 
whether  such  bills  are  payable  on  demand,  or  whether  three 
days  of  grace  must  be  ^owed  upon  them.  This  is  a  point 
which  shall  be  afterwards  discussed,  in  considering  the  pay- 
ment of  Mils. 

There  is  also  another  kind  of  acceptance,  called  accep- 
tance mtpra  protest,  which  shall  be  separately  considered.  ^ 

The  rules  which  have  been  already  laid  down,  as  to  the 
question  who  may  be  parties  generally  to  bills  or  notes,  ap- 
ply also  to  the  question  whpmay  be  acceptors.     It  has  been 

1  S  Blackit.  470,  Bayley,  131. 
'  Vide  Chapter  on  Kegotiation. 
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said,  and  the  doctrine  appears  to  be  sound,  that^  if  the 
holder  of  a  bill  finds  the  drawee  to  be  a  person  incapable  of 
contracting;  for  instance,  a  minor,  a  married  woman,  or  an 
ideot,  he  may  consider  the  bill  as  dishonoured,  ^  and  protest 
it  for  recourse  against  the  drawer.    The  mere  act  of  draw- 
ing the  bill  on  a  third  party  implies  a  guarantee  by  the 
drawer,  that  this  party  is  capable  of  binding  himself  and,  if 
he  is  not,  the  drawer  will  be  liable  on  account  of  his  inca- 
*  pacity,  as  much  as  in  any  other  case  of  non-aoceptanee.    It 
'  has  been  already  shewn  that  a  person  may  become  boimd, 
as  acceptor  of  a  bill,  as  well  as  in  any  other  character,  by 
the  act  of  his  agent  ^     But  a  clear  and  express  authority 
from  the  principal  must  be  produced,  otherwise  the  holder 
of  the  bill  will  not  be  bound  to  take  such  ah  acceptance  as 
efibctual*  9    It  has  been  said,  *  that  if  the  holder  of  a  bill 
'  takes  an  acceptance  by  procuration,  without  notice  to  the 
-  otiier  parties,  they  will  be  released,  in  case  the  probmlkm 
should  turn  out  bad.    But  it  will  immediately;  appear,  that 
no  notice  could  prevent  this  result  in  such  a  case,  unless  the 
acceptance  were  rejected,  and  the  bill  were  protested  for 
non-acceptance.    The  holder,  therefore,  if  he  admits  the 
procuration,  must  do  so,  in  every  case,  at  his  own  ride    It 
has  been  also  doubted,  whether  the  bidder  of  a  bill  is  bomid 
to  take  an  acceptance  in  any  case,  by  an  ag^t,  ^  seeii^that 
it  multiplies  the  proof  which  he  must  bring  in  an  action  on 
the  bilL     This  doctrine  is  inapplicable,  at  all  events,  in 
Scotland,  where  no  proof  whatever  of  subscription  is  neoe^ 
sary  even  to  authorise  summary  diligence  on  a  bill  or  note^ 
and  where,    as  already  mentioned,^  summary  difigence 
would  be  issued  against  the  principal,  on  a  document  signed 
for  him  by  procuration,  leaving  him  to  dispute  the  procar»* 

>  Chitty,  167.  •       •  Ante,  246. 

•  Beawes,  No.  87.  «  1  Bdl,  311. 
»  Chitty,  166. 

*  Ani^,  248,  note  1.  Vide  alio  Chap,  on  Action  and  DiKgcaec* 
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tion,  as  he  might  dispute  tfaegenuinciiess  of  his  sigtuiluiVt 
in  a  suspensioiu  Bat,  even  though  the  holder  of  the  bill 
were  obliged  to  prove  the  procunttioii,  this  does  not  spptAr 
to  be  a  sufficient  reason  for  re&sing  to  take  a  bill  thus  ao» 
cepted ;  for»  since  this  is  a  recognised  mode  of  subscribing 
billsy  as  of  conducting  other  mercantile  business^  the  hdder, 
when  he  todi  the  bill^  must  be  understood  to  have  contsm** 
plated  the  possibility  of  the  drawee  accepting  in  this  way^ 
as  well  as  by  his  own  hand.  Beawes,  who  is  very  good  evi*' 
dence  on  a  question  of  mercantile  ttsage^  says  that  the 
holdar  must  take  such  an  acc^tance  when  the  procuration  is 
clear*  ^  The  twocases  cited^  as  grounds  for  doubting  his  oMi* 
gation  to  do  this,  ^  do  not  relate  to  bflls^  but  to  transactions 
which  do  not  appear  to  be  generally  managed  by  procuti^ 
tion,  and  where,  therefore,  the  partf  was  found  not  liaUs 
to  accept  the  procurator's  acts  as  equivalent  to  those  of  his 
prindpaL 

It  has  been  already  considered, '  how  for  an  acceptance 
is  valid,  when  made  by  a  party  to  whmn  the  bill  was  not  iMU 
dressed.  In  the  opposite  case,  where  a  bill  is  addressed  to 
:wo  persons  not  in  partnership,  and  only  one  of  them  a<v 
::epts,  the  holder  is  not  bound  to  take  the  acceptance,  in  rt^ 
;pect  it  is  not  conformable  with  the  l»l},  ^  unless  the  bill  is 
uldressed  to  two  persons,  **  at  either  of  them,''  in  whlds 
;ase  the  acceptance  of  either  is  a  suffident  comfdiance  with 
,he  drawer's  mandate.  ^  The  objection  made  to  bills  or 
lotes  which  are  uncertain  as  to  the  sum  to  be  paid,  or  the 
lames  of  the  payee  or  debtor,  or  the  ultimate  enforcement 
>f  the  obligation  itself  viz.  that  such  uncertainty  is  inconsis- 

•   No.  87. 

■   Coote  o.  Callaway,  1  Esp.  116,  and.Bicharda  o.  Barton,  id.  2G8,  dtcd  by 
:.*>utty,  166u  '  Ante,  2I0S,  note  2. 

«  This  is  implied  in  the  doctrine  suted  ante,  264,  note  3.     Virff   Molloy,  9, 
O,  18 ;  Marius,  64-5. 
'  »  Scarlett,  C.  10,  R.  39 ;  Beawes,  No.  fS^ ;  Mariii<<,  65. 
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tent  with'  the  *iiature  of  a  bill  or  note»  ^  does  not  seem  to  be 
applicable  in  this  case,  since  all  these  matters  are  positiydij 
fixed,  and,  in  particular,  one  obli^nt  at  least,  viz.  the  drawer, 
is.  bound  at  all  events,  whether  the.  one  drawee  or  the  other 
should  become  bound  as  acc^tor*  When  a  hill  is  drawn 
pn  several  partners,  the  accej^ance  of  one  partner,  either 
under  the  compan/s  firm,  or  for  himself  and  the  other 
partners,  is  sufficient  ^  His  individual  acceptance  will  not 
hj&  sufficient  3        ..     , 

: !  By  the.  custqm  of  merchants,  .tlie  drawee .  is:  aUowed 
tirentyrfour  hours,,  or  till  the  next  day,'after.the.bill.is  pre- 
sented to  him,  to  consider  the  state  of  account^  betwixt  him 
and  the  drawer,  and  to  determine.whether  he  will  acceptor 
not,  ^  ui^ess  the  post  goes  out  in!  the  mean  time,  in  which 
case  it  is  said  that  the  bill, !  if.  not  accepted  immediateiy) 
should  be  protested  in  such  time  that  its  dishonour  may 
be  notified  by  the  first  post  ^  If  acceptance  is  refused  with- 
in the  twenty-four  hours,  a  protest  and  the  other  necessary 
measures  ought  to  be  taken  immediately.^  .On  the  other 
hand,  if  the  drawee,  after  keeping  the  bill  for  twenty-four 
hours,  requires  still  farther  time,  it  has  been  pointed  out 
as  at  least  the  safest  course,  to  give  the  other  parties  no- 
tice of  the  non-acceptance,  (protesting  previously  for  non- 
acceptance,  7  )  .that  they  may  be  put  on  their  guard.  *  It 
is  said  that,  if  the  drawee  accepts  after  all,  the  holder  is 

>  Ante,  10  and  24.  •  AjiU,  270.  '  Und. 

«  Marius,  62;  Malynes,  3,  6,  1.  Per  Tnby,  C.  J.,  in  B«llasbv.  Hater, 
1  hard  Raym.  281,  who  says  that  the  drawer  ought  to  be  allowed  the  whole  d«y 
by  law  to  view  the  bill.  *  Beawes,  No.  17.  *  Tbid. 

*  V,  opinion  given  to  this  effect  by  Foibea,  70. 

*  Per  Lord  EUenborough  in  Ingrain  v.  Forster,  2  Smith's  Rep.  245.  Cfaam- 
bre,  J.,  had  previously  overruled  the  objection  of  want  of  notice  at  the  triaL  A 
new  trial  was  allowed  on  another  ground ;  but  Lord  Ellenbofough  abo  sug- 
gested the  point  ab^nre  mentioned  as  a  proper  subject  of  inquiry  at  a  new  triaL 
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entitled  to  demand  that  his  acceptance  should  be  of  the  date 
when  the  bill  was  first  presented.  ^ 

Acceptance  may  be  made  even  after  the  term  of  pay- 
ment fixed  in  the  bill,  ^  and  after  a  prior  refusal  to  ac- 
cept, 5  the  chief  object  of  the  bill  being  payment  of  the  mo- 
ney, without  exclusive  reference  to.  the  term*  of  payment.  * 
An  acceptance  after  the  term  of  payment  will  render  the 
acceptor  liable  to  pay  the  bill  on  demand.  But  he  alone 
will  be  liable  on  such  an  acceptance,  not  the  drawer  or  prior 
indorsers,  unless  the  bill  has  been  protested  for  non-accep- 
tance and  non-payment,  and  notice  of  both  duly  given  to 
them.  * 

It  has  been  doubted,  ^  whether  a  drawee,  though  he  has 
effects  of  the  drawer  in  his  hands,  should  accept  after  he 
hears  of  his  bankruptcy,  seeing  that,  in  tliis  case,  one  of 
his  creditors  ought  not  to  be  paid  before  another.  This 
question  is  not  perhaps  of  much  practical  importance  in 

'  Scarlett,  C.  10,  R.  la 

« 

*  Wynne  o.  Raikes,.  5  Ewt.  513.  In  two  other  cases,  Jackson  u.  Figot,  I 
Haym.  364,  and  12  Mod.  212,  action  was  sustained  on  an  acceptance  wbichhad 
r)cen  adhibited  after  the  term  of  payment.  In  Mitford  v.  Walcot,  1  Rayffl.  5^4, 
in  acceptance  was  held  effectual,  which  had  been  made  after  the  term  of  pay<» 
ment,  but  within  the  days  of  grace. 

'  In  Wynne  v,  Raikes,  note  2,  the  dnweea,  after  reftitdng  to  accept,  wrote 
I  letter,  w^hich  was  sustained  as  equivalent  to  acceptance. 
«  Beawes,  No.  224. 

*  In  Mitford  e.  Walcot,  1  Raym.  574,  it  is  admitted  that  such  an  acceptance 
•ould  scarcely  ftmnd  a  good  action  against  the  drawer.  But  the  doctrine  stated 
n  the  text  is  implied  in  the  rules  of  protest  and  notice  to  be  afterwards  explain- 
ed. In  Brown  p.  Hume,  14th  November  1705y  Morr.  1547,  where  the  holder 
>f  an  inland  bill,  after  protesting  it  on  the  drawee's  refusal  to  accept,  had  taken 
lis  aeeeptance,  he  was  found  entitled  to  recourse  against  the  drawer, Wren  with> 
rut  nodce.  But  tins  case  would  not  now  be  followed,  in  so  ftnr  as  regards  the 
irant  of  notice. 

*  CbiUy,  169,  refidrring  to  Pothter,  No.  96,  who  refers  to  Saccfaia  de  Cam- 
iot  §  2,  gl.  5,  No.  391.  It  is  laid  down  still  more  positively  by,  Forbes,  75^ 
>  that  the  Ittll  cannot  be  accepted  after  the  dravrer*9  bankruptcy.'* 
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Scotland,  sinte  it  has  been  shewn  that  the  draft)  whether 
accepted  or  not,   operates  an  assignment  to  the  payee  of 
ihe  drawer's  funds  in  the  hands  of  the  drawee^  as  soon  ss 
it  is  intimated  to  him,  and,  if  there  is  no  intervenkig  dilh 
genc€^  will  be  effectual  from  that  date,  eren  in  the  event  of 
the  drawer's  bankruptcy  before  intimation.    This  must  be 
the  result  of  the  draft,  independently  of  acceptance,  unless 
it  is  challenged  as  an  illegal  preference,  under  the  act  1696, 
or  otherwise.     Even  in  that  case^  there  is  merely  a  right 
of  challenge  Competent  to  certain  individuals ;  and  if  it  is 
not  exercised,  the  transference  will  have  full  efiect.    It  is 
only,  when  the  drawer's  estate  has  been  sequestrated,  or 
otherwise  attached  before  intimation  of  the  drafts  that  inti- 
mation of  it  will  not  transfer  the  funds  in  the  drawee's 
hands.     In  that  case,  the  drawee  must  toot  acoej>t^  and, 
though  he  did,  his  acceptance  could  not  transfer  the  funds 
in  his  hands  to  the  holder^  in  prejudice  of  the  previous  at- 
tachment of  them.     But  farther,  though  the  draft,  when  in- 
timated, would  effectually  transfer  these  funds,  even  afler 
the  drawer  became  bankrupt,  if  he  was  not  sequestrated, 
and  if  his  creditors  did  not  challenge  the  drafts  the  drawee 
would  not  therefore  be  justified  in  accepting^  after  he  knew 
of  the  bankruptcy,  since  his  acceptance  would  facilitate  die 
holder's  acquisition  of  the  funds,  and  would,  in  die  same 
degree,  tend  to  defeat  the  right  of  the  other  creditors  to 
challenge  the  draft.    His  dtt^»  in  anch  a  casep  is  to  do  no- 
thing that  oan  alter  tiie  situation  of  either  party.     If  he 
does,  he  may  be  held  accessary  to  the  illegal  preference, 
which  is  the  subject  of  challenge.     On  the  other  hand,  if 
he  accepts  the  draft  without  knowing  of  the  bankmptcyt 
he  cannot  be  subjected  in  payment  to  tfie  creditor,  aMioogh 
the  draft  should  be  set  aside ;  for  this  draft,  being  the 
only  mandate  in  terms  of  which  his  acceptance  binds  him, 
becomes  then  of  no  effect    T^is  point  is  doubted  by  a 
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learned  author ;  ^  bat  it  seems  to  be  supported  by  a  dedv 
9ion  which  he  cites»  though  it  was  not  finally  settled  in  that 
case.  But  if  the  drawee  has  accepted  a  draft  made  within 
sixty  days  of  the  drawer's  bankruptcy,  while  he  is  himself  a 
creditor  of  the  drawer,  he  will  not  be  entitled,  in  hja  charao* 
ter  of  creditor,  to  retract  his  acceptance  and  challenge  the 
draft;  for  the  acceptanoe  being  absolute,  impUes  a  renun<i- 
ciatioQ  of  his  right  of  chaUengew  >  The  drawee  is  entii- 
tied  to  accept  and  pay,  although  the  drawer  should  die  be*^ 
ibr^  the  bill  is  presented,  such  an  order  being  irrevocable 
when  in  the  hands  of  a  third  party^  It  is,  in  fact,  as  already 
mentioned,  an  assignment  to  the  payee  of  the  drawer's  funds 
in  the  drawee's  hands*  and  takes  full  effect  as  soon  a$  it  Is 
intimated*  ^ 

It  has  been  said,  ^  in  connection  with  the  foregoing  sub- 
ject, that  a  drawee  may  get  quit  of  his  acceptance,  as  ha- 
ving bei^n  fraudulently  obtained*  if  the  holder  should  be  a- 
tfve  of  the  drawer's  aotual  or  approaching  bankruptcy 
when  he  presents  the  bill,  and  does  not  inform  the  drawee^ 
or  if  be  sends,  the  bill  for  acceptance  by  an  extraordinary 
messenger,  so  that  the  drawee  may  not  hear  of  the  bank- 
"iptcy  till  be  has  accepted*     In  the  ordinary  case,  as 

<  FflriM^84i.     Tb»  disciiioo  U  Durwaid  p.  Wilioii,  2^  Feb.  170a 

*  A  cootnry  opiiMon  is  ciprawod  hy  Fotfaisr,  No.  180 ;  but,  for  tlie  reasons 
nntioMd  in  the  text,  it  does  not  appear  to  be  wdl  founded. 

*  On  tUs  sud^fcc^  Cfaitty,  170,  refers  to  Tate  v.  Hilbort,  8  Vea.  11&-1S* 
vlitra  the  pufmant  faj  a  baakar  of  a  draft  on  bbs,  baftve  ha  knev  of  tfaa  baiil»- 
cr^t  deatbf  waa  hald  to  b^  good ;  and  Hanunoa^a  v*  Barcbqry  2  {Ust.  227, 
rlitre  a  iutm  accaptin^  bills,  ^nder  tbe  same  drcumstances,  for  his  constituenty 
«ai  found  entitled  to  credit  ibr  them.  But  there  was  a  separate  ground  of  de- 
CMioo  in  tbeae  caaea,  tit.  Uiat  the  mandate  must  be  held  to  aubost^  ^aood  the 
mandalary ,  so  long  aa  ha  la  jgnotaat  af  the  mandant's  death.  In  tfia  case  stated 
in  tha  t^at,  tbe  ovder  In  ti^  payaa**  bands  is  irreroqable^  ao  thai  he  might  insist 
on  aaceptatioB  by  the  dmwae^  eran  titough  the  latter  was  aware  of  the  drawer's 
death. 

«  Podiicr,  No.  Ua }  Forbaa,  83-4. 
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the  acc^tor  is  .presumed,  to  have  funds  of  the  drairer  in 
his  hands  to  the  amount  of  the  bill,  this  rule  is  inapplicable; 
because. the  r^^ukr  intimation  of  the  hill  completes  the  as- 
signment of  (heae  fuiids  ; to  the' holder,  although  it  is  not 
accqpted ;  and,'  thefefore^  whether  the  drawee  has  funds  or 
not,  the  holder  of  the  bill  being  entitled  to  presume  that  he 
has  funds,  wQl  not  be  supposed  to  require  any  fraudulent 
device  for  prdcuring  acceptance.     On-  the  other  hand,  if 
the  holder  should  know  that  the  bill  is  to  be  accepted  with- 
out value,  solely  for  the  drawer's  accommodation,  his  firao- 
dulent  concealment  of  the  drawer^s  bankrvptcy,  aotud  or 
approaching,  when"  he  presents'  the  bill,  would  probably 
deprive  him  of  the  benefit  of  acceptance,  since  the  bill  is 
presented  by  him,  as  well  as  accepted,  on  the  understand- 
ing that  the  drawer  is  solvent,'  and  able  to  indemnify  the 
drawee  for  his.  acceptance.   But  such.a  fraud,  though  plead- 
able against  him,  will  not  be  available  against 'his  indorsee. 
Flirther,  it  would  be  necessary,  in  such  a  case,  to  establish, 
in  the  first  place,  his  knowledge  that  the  bill  was  drawn 
merely  for  the  drawer's  accommodation ;  and  this  could  not 
be  proved,  according  to  the  law  of  Scotiand,  except  by  his 
Writ  or  oath,  since  the  form  of  the  bill  indicates  the  con- 
trary.    The  same  limitation  applies  in  general,  as  already 
shewn,  ^  to  any  other  averment  affecting  the  hoMer^s  right, 
in  so  far  as  it  is  contradicted  ex  facie  of  the  bill. 

It  has  been  already  shewn,  that,  in  Scotland,  no.person 
can  be  bound  as  acceptor  of  a  bill,'  unless  his  name  as  ac- 
ceptor is  adhibited  to  the  bill.'^  '  This  rule  has  arisen  partly 
from  the  general  strictness  of  the  law  of  Scotland  regarding 
all  written  obligations  ;  but  the  chief  circumstance  that  has 
prevented  a.  relaxation  of  it,  with  respect  to  bills  or  noCesi 
probably  is  the  admission  of  summary  execution' upon  th^n 
in  Scotland,  without  any  evidence  besides'producttonof  the 

<  AnUt  116,  H  teq,  *  AnUf  4S,  €i  stq. 
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bill  or  note. Useli^  which  has  led  to  the  rule,  that  the^docu-^ 
ment  must  affi>rd  complete  evidence  within  itself  pf  the  ob^ 
ligations  of  the  several  parties.  ^  In  England,  where  there 
is  no  remedy  on  bills  or  notes  but  by  action,  and  where  evi- 
denc:e  mnst  be  led  in  every  case  to  prove  the  subscriptiona 
of  the  diffiNrent  parties,  there  was  less  inconvenience  in  ad<* 
mitting  proof  of  acceptance,  though  extrinsic  to  the'  bill. 
Accordingly  a  verbal  undertaking,  ^  and  still  'more  a  writ- 
ten promise  ^  by  the  drawees,  to  accept  or  to  pay  an  existing 
bill,  is  accounted  an  acceptance.  It  was  even  held  at  one 
Lime,  that  a  promise  to  accept  bills  to  acertwi  anioimt  which 
tiad  not  yet  been  drawn,  was  a  good  acceptance  .of  them* 

'  Vitk  oa  this  Milject^  some  remarks  by  Mr  B«U,  toL  i.  30&  Iliere  is  oim 
ippareot  ezceptioa  to  this  rule,  vis.  where  an  accepted  bill  has  been  lost ;  it 
>eing  said  that  the  acceptance  may  be  proved  in  this  case  by  the  acceptor*a 
>atb ;  (Forbes,  86.)  But  this  is  an  extraordinary  remedy  provided  by  equity 
o  meet  the  necessity  of  the  case.  A  case  is  even  mentioned  by  the  same  aathol*» 
bid.,  wfatre,  at  the  drawee's  request,  the  penon  who  preacnted  tihe  bill  was 
ailed  to  prove  the  acceptance.    But  this  case  obviously  fonns  no  general  rule. 

'  Lumley  v.  Fa|mer,  2  Str«  1000,  j)er  Lord  Hardwicke,  confirmed  by  his  Lord- 
hip  as  Chancellor  in  Powell  v.  Monnier,  1  Atk.  613,  and  referred  to  in  Juliav 
.  Sherbrooke,  2  Wils.  9 ;  also  taken  for  granted  in  Sproat  v.  Blatthews,  1  T.  R. 
82;  Johnson  r.  ColUns,  1  Eaat  103;  Clark  v.  Cook,  4  East.  7&  VHb 
klso  Cos  V.  Coleman,  dted  by  Bayley,  174^  where  a  promise  to  accept  a  bUl, 
ent  back  was  held  to  prove  acceptance.  In  Anderson  v.  Hick,  3  Campb. 
;  79,  a  promise  made  by  the  drawees  of  a  bill  that  had  been  retumed  nnacrept- 
d,  to  accept  it  if  the  holderfe  would  send  it  back  again  to  the  counting-Jwose, 
ras  held  to  be  an  acceptance,  provided  this  had  been  dome ;  hot  the  plaintiff 
ailed  to  prove  it»  and  waa  therafore'nonpanited.  In  Bullet's  N.  P.*  870,  it  is 
aid  that  these  words,  «  Leave  the  bill,  and  I  will  accept  it,**  ooiistitateaiiacGet>- 
uioe.  \       .  /'  '.         ' 

'  Vide  Wilkinson  o.  Lptwydge,  1  Str.  S46^  also  Pdwell  v.  Monnier,  note 
>,  conflmiBd  by  PienMm  o.  Dunlop^  Cowpcr,  57^  CUffkv.  Cock,  4£aBU  72, 
tnd  Wynne  o.  Raikes,  5  East.  513;  also  by  es  porta  Dyer,  6  Ves.  9i  In  one 
asc  ui  Scotland,  Fraaer'a  IVustae  «•  Campbdl,  Fnuer,  and  others,  88th  May 
1823,  8  Sbaw,  346,  a  party  who  had  promiiad  by  letter  to  accept  a  bill  was 
bund  liable  for  the  amount.  But  this  was^y  virtue  of  his  separate  eifgagement 
n  the  letter,  not  as  acceptor.  . .  * 


a6i  ACCXPTAMCE  MUST  BB  BY  8IOV1NG  THfi  BIUU 


when  disy  W€te  drawn.  ^  This  doctrine^  however^  baft  been 
recently  doubted ;  it  being  held  that,  at  all  events,  aach  a 
promise  oonld  not  be  efiectuaU  except  with  refeienoe  to  a 
party  who  took  the  bill  on  thefiuthof  it»*  and  itben^cYen 
qnestioned  whether  it  was  good  at  all  as  an  acceptanoe.  ^ 
It  seems  rather  to  be  a  sqiarate  agreement,  which  is  not  ne- 
gotiable, but  may  be  sued  upon  as  equiyalent  to  an  ac- 
ceptance by  the  person  who  relied  on  it*  ^  Indeed,  many 
eminent  English  judges  have  expressed  their  regret  that  say 
thing  was  ever  admitted  as  an  acceptance,  but  a  writiDg 
on  the  bill  itself.  ^  Accordingly,  by  a  late  act,  I  aad  8 
Geo.  IV.  c  78,  it  is  enacted,  that  no  acoeptaneeof  an  ia- 
land  bill  shall  be  effectual,  unless  it  is  made  in  writing  on 
the  bill,  or  on  one  of  its  parts,  if  there  are  more  than 
one.  This  enactment  being  general.in  its  terms,  would  ap- 
ply to  inland  bills  drawn  and  accepted  in  Scotland,  even 
though  the  necessity  of  written  acceptance  had  not  been  si* 
ready  estahlished  in  our  law*  The  doctrine  applicable  to  an 
acceptance  in  England,  (made  in  any  of  the  diffisrent  ways 
now  mentioned,)  of  a  bill  drawn  in  Scotland,  has  been  at 
ready  noticed.  ^  The  English  law  with  regard  to  foreign 
Ulls  remains  as  it  was  formerly. 

»  HMaas.fu  Van  MiMVfi,  3  Borr.  leSS^jMrtheCourtafKi^ 
Lqtd  MuuSildt  C  J. ;  who,  howevtr,  in  Vimm  v.  Dtaakp^  Go«|Nr,  S^ 
i«ttnci9  bU  opiBioa  to  Um  OM  vlwm  a  third  {Mitf  iMb^ 
1AI  «n  th»  adUi  of  nwh  a  pianiM 

•  JW  Gibba,  C  J.»  iallOnv.  Bwl;  4Ctei|ib.  aOS;  1  Holt^  181|  jMrLorf 
BiMnicidi  ift  Fimon  ».  DhbIdp»  aato  86%  wtt  & 

'  Bayley^  145^  referring  to  the  opinion  cipreMed  by  Lord  Kanyon  in  Jsl» 
am  o.  GoUiai^  1  EaeU  M»  mi»  «fs  tba  it  waa  cwiyfeig  tha  aMablbted  xoki 
thairirtniD>tlcBgtfifoaJa»ttadiafwaiiaaaianataB[Naiiratoa|m 
failed  npoa  it»  pide  aka  Clihlgr«  167. 

«  iV  GiUm  C  Jh  «■  Mb  ».  Ckwt,  nola t;  oabalM  Chii^t  l«Mi 

•  PttUm^  KeeiyQninJohBiaB«wCsyib%aNlt^80akaoliS;aBiI^& 
WbaTCHgh^  in  Caavk  a.  Godi»  ibid. 

•  AiUe,  181. 


PROMISE  TO  ACCEPT  COMPLETES  ASSIOKATIOK,  &C.  865 

It  has  been  suggested  by  a  learned  author,  <  that  although 
a  written  promise  to  accept  a  biU,  whether  given  before  or 
after  it  is  drawn,  is  not,  by  our  law,  an  acceptance,  3^  in 
the  hands  of  a  person  holding  the  IhU  to  which  it  relates, 
it  is  a  letter  of  credit  upon  the  drawee  for  the  amowit ;  that 
when  the  bill  is  drawn,  the  drawee's  obligation  is  fiiifilled, 
so  that  he  cannot  be  asked  to  accept  another  draft  for  the 
same  debt ;  and  that  the  bill  and  the  letter  referring  to  it 
operate  together  a  complete  assignment  of  the  funds  in  the 
drawee's  hands.    This  seems  to  be  unquestionable  when  the 
letter  relates  to  a  bill  already  dmwn ;  since^  in  that  case,  it 
implies  intimation  of  the  draft,  by  which  the  assignment  of 
the  funds  is  completed*     Even  a  verbal  promise  to  accept  a 
subsisting  bill  would  probably,  for  the  same  reason,  have^a 
similar  effbct  ^    But  it  may  be  doubted  whether  a  letter, 
and  still  more  whether  a  verbal  promise  to  accept  bills  not 
yet  drawn,  has  this  effect,  as  the  same  author  suggests,  so 
soon  as  the  bills  are  drawn ;  for  such  a  promise,  supposing 
it  to  be  probative,  which,  according  to  the  law  of  Scotland, 
it  does  not  appear  to  be,  unless  it  is  in  writing,  is  merely  a 
personal  obligation  '  to  accept,  not  an  acceptance.     It  <^>e- 
rates  no  assignment;  the  draft  alone  has  this  effbct,  after 
it  has  been  accepted,  or  at  least  intimated ;  and  a  promise 
by  anticipation  catmot  supply  the  want  of  acceptance  or  in- 
timatton. 

It  has  been  laid  down,  ^  as  an  infisrenoe  from  th«  cases 

*  1  BeU,  soa  •  ma. 

*  rtnttf  SS^  noticM  n  csi6  whfire  a  wnttcn  prainlwf  to  Mccpt  rav  £•  10^ 
wss  fbuiid  lDfiili||Mt  tfio  pwtj  III  A  bfll  drawn  ftif  iImiI  01101011 ;  Imt^ttM  CMRBocr 
is  not  arid  to  hsfo  betn  ciMd  as  aeocplor  of  the  bQI ;  BertiMl  and  Watson  p, 
Hendcnon,  Mi  Jan.  170S.  He  abo^  140^  mendons  anotfier  case^  MaxweU 
V.  Ma^ajy  where  a  letter  maldng  a  conditf onal  promise  to  accept  was  found 
not  to  allbrd  wanant  for  a  smmiutfy  charge  as  an  aeceptanoe^  though  thediaige 
was  converted  into  a  Ubely  or  ordinary  action. 

«  Chitty,  169. 


S66  BLANK  JSIGNATUR£— FORCERV. 

flLready  citedi  regarding  the  effect  of  signing  a  blank  Ull- 
stamp}  in  binding  a  person  as  drawer  or  indorser,  that  it 
would  be  equally  effectual  in  binding  tbe  subscriber  as  an 
acceptor^  if  the  bill  was  afterwards  addressed  to  him  as  such. 
The  principles  formerly  stated,  as  to  the  effect  of  blank  sig- 
naturesy  are  .fully  applicable  to  this  case.  ^ 

Altho^h  the  signature  of  ,a  party,  as  acceptor  of  a  biUi 
be  forged,  he  will  be  liable  for  its  amount,  if  he  saya,  on 
b^ing  asked,  that  it  is  his  signature,  <  or  if  he  has  previoas" 
ly  paid  several  bills,  accepted  in  the  same  handwriting,^  or 
even  if  he  refrains  from  stating  the  plea  of  forgery,  when 
personally  cited  in  an  action  on  the  bill.  ^  In  Scotland, 
however,  he  would  not  be  considered  in  these,  cases  as  an 
acceptor,  but  would  be  liable  in  a  separate  action^  on  the 
ground  of  his  having  given  a  false  credit  to  the  bill.- 

The  only  kind  of  acceptance  which  the  holder  of  a  bill  is 
bound  to  take  is  an  absolute  acceptance,  whereby  the 
drawee  engages  to  pay  in  terms  of  the  bilL  ^  In  a  case^ 
tlierefore,  where  a  bill  drawn  on  Portugal,  payable  **  in  ef* 
<'  fective,  and  not  invalsreals/'  was  accepted  payable  in  ''vals 
"  denari,"  the  bill  was  held  not  to  be  duly  accepted,  and  an 
action  was  sustained  on  that  ground  against  the  drawer^  al- 

*  In  an  old  Englidi  case.  Cooper  v.  Le  Blanc,  2  Sir.  1050,  which  w«  in  ae- 
taon  against  the  indoner  of  a  bOl,  who  was  prored  to  haTe  acknowledged  hb  in- 
deraanentt  the  C.  J.  was  inclined,  notwithstanding^  to  have  admitted  direct  proof 
of  its  forgery,  (if  there  had  been  any,)  though  he  refused  to  allow  a  proof  bf 
similitude  of  hands.  But,  in  the  later  case  of  Leach  v.  Buchanan,  4  £ip«  886^ 
Lord  EUenborougb  held  that  an  acceptor's  acknowledgment  of  his  ligiiaaife 
excluded  him  firom  proving  that  it  was  foiged,  after  he  had  thus  given  currency 
tothebilL     FUe  also  848,  note  1. 

■  Barber  v.,  Gingel,  3  £sp.  60,  per  Lord  Kenyon,  C.  J. 
'  Frovan  V.  Gray,  29th  June  1821,  1  Shaw,  92. 

*  Per  Lawrence,  J.,  in  Burker  v.  Gordon,  7  East.  387.  Videtiao  Gannon 
v«  SchmoU,  5  Taunt.  3446 


ABSOLUT£  ACCEFTANCE ITS  FORM.      SHj 

tboH^  he  offered  to  prove  ^*  thatvals  denaros  was  siiillcient 
"  to  answer  what  was  meant  by  effective ;"  it  being  held  that 
a  drawee  was  not  entitled  ^^  to  vary  the  acceptance  from  the 
^  terms  of  the  bill,  mdess  they  be  unambiguously  and  un- 
^  equivocally  the  same."  ^     The  acceptor,  however,  will  be 
liable  on  his  acceptance,  though  not  made  in  terms  of  the 
bill,  if  the  holder  agrees  to  take  it.     The  liability  of  the 
other  parties  in  such  a  case  shall  be  afterwards  considered. 
Ho  precise  form  of  words  is  necessary  to  constitute  an 
absolute  acceptance,  provided  they  be  such  as  indicate  an 
intention  to  become  bound  in  terms  of  the  bill.  The  words, 
"  accepted,"  "  seen,"  »  "  presented,"  ^  a  dbrection  to  a  third 
party  to  pay  the  bill,  ^  or  even  a  marking  of  the  date  of  pre- 
sentment, have  been  all  held  sufficient  to  constitute  an  abso- 
lute accq>tance.    But,  according  to  the  law  of  Scotland,  such 
words,  if  employed,  must  be  written  on  the  bill,  and  the 
drawee's  signature  must  be  subjoined.     The  most  usual 
mode  of  acceptance^  indeed,  is  to  subscribe  his  name  with- 
out any!  words  prefixed.     This  subscription  may  be  written 
either  at  the  bottom  of  the  bill,  immediately  below  the 
drawer's  name,  or  across  it  ^    In  one  case,  ^  it  has.  been 


*  Boelim  r.  Gamu,'  1  Campb.  425,  per  Lord  Ellenborough.  See. also  a 
ctse  of  tfae  same  kind  stated  by  Beawes,  No.  265. 

*  PottncTy  No.  45^  who,  though  he  doubts  whether  the  word  **  seen"  should 
uwioite  ai^  thing  but  presentment,  states,  that  by  mercantile  usage  it  has  ae- 
quired  the  force  of  an  acceptance,  and  that  a  person  who  wishes  to  exclude  this 
canstntction  tnust  write  "  uue  Mna  accqfter." 

'  Cumbcxf>.  401,  per  Holt,  C  J.,  who  says,  (and  the  Jury  likewise  dedared 
it  to  be  the  common  practice,)  that  the  words  '*  presented,*'  or  erep  a  marking 
of  the  day  of  the  month  alone,  was  equivalent  to  acceptance. 

*  In  Moor  v.  ^Whitby,  cited  in  Sdwyn's  N.  P.,  127,  5th  edition,  the  words, 
•<Uressed  to  a  third  party,  were,  "  Please  to  pay  this  note,  and  charge  it  to 
"  Mr  Newton's  account.'*  The  Court  held,  that  it  was  of  no  consequence  to 
t^e  hoUer  to  what  account  it  was  to  be  placed :— 4hat  the  order  to  pcgf  the  mtmey 
^w  a  sufficient  acceptance.  ' 

*  Chitty,  173;  Gray  v.  Bfilner,  onto,  90,  note  4. 
'  Don  p.  Watt,  26«h  May  1812,  F.  C. 
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decided,  that  a  person  writing  his  naine  cm  tbe  baik  of  t 
promissory^note,  on  which  there  was  no  indarmtio&i  si 
that  he  could  not  be  in  tibdo  to  indorse,  was  liaUe  as  gns- 
ter ;  and^  agiui^  ^  a  party  who  wrote  his  name  on  the  hick  or 
a  bill,  which  he  could  not  effectually  indorse^  was  hddc^ 
be  an  acceptor.  The  hiU  was  not  addressed  to  him,  botk 
two  other  parties ;  and,  therefore,  there  was  perhqis  sa  ob> 
JQCtion  arising  from  the  stanqnaot,  yvu  that  he  was  a  net 
obligant,  and,  consequently,  that  the  ofaligation  was  dife- 
rent  from  that  contemplated  at  the  time  of  drawing  or 
bill* '  But  the  objection  was  not  stated,  and^  in  iact^  thisl^ 
was  merely  a  renewal  of  one  which  he  had  formerly  sgnc 
as  joint  acc^tor  with  the  same  parties,  so  that  he  was  p 
bably  contemplated  from  the  first  as  an  acceptor  of  the  v 
bilU  An  acceptance  of  a  bill  which  has  no  address  bei 
the  acceptor,  on  the  ground  that  he  is  pointed  oat  fats 
acceptance  as  the  person  for  whom  the  bUl  was  intendei' 
When  a  bill  is  drawn  payable  at  a  certain  time  afa 
aight,  the  date  of  presentment  must  be  mfirkiady  in  oi^ 
to  regulate  the  term  of  payment.  ^  It  has  been  foond  t»^ 
no  objection  to  the  genuineness  of  this  dale^  that  it  is  «0- 
ten  in  a  different  hand  from  the  drawee's  signature*;  it  bek* 
consistent  with  mercantile  usage  that  the  d^te  should  !)r 
written  by  a  derk,  and  that  th^  merchant  should  then  a^ 
jmn  his  aooeptanoe.  ^    It  has  been  recognised  as  the  pi*- 

>  Wattan,  Petitioner,  7tfa  Maidi  I8Ift  P.  C 
*  Jflli,  S06^  note  e. 

«B«awei,No.  806^ aajs, tfan in llib caie Hfe  mootptu^mntt  be 
ii  b  Mm  duM  af  pwtentnwnt  wlncfa  regnlalei  tfie  tatm  of  pn; 
«af,  ■•  nlMndly  iSbttrnn,  be  aeme  diAraioe  betwbt  it  end  tfM 


•In  Olonop et.  Jaeob,  4 Omp.  887, 1  Slaric. tO^  tUi peiot «■•  M by U: 
EUcnbotbugb,  as  a  matter  of  mercantile  usagey  to  liw  Jvxjt  «bo  ftnal  ftr  * 
platntiir,  on  the  ground  stated  in  die  text    The  oljectionltiai  »adb  bf  fln^ 
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tke  in  London^  when  a  check  on  bankers  is  presented  after 
four  o'clock,  to  mark  it  payable  next  day  at  the  clearing 
hoitfe;  which  marking  is  accounted  a  good  acceptance^ 
such  as  the  holder  may  safely  take.  ^  When  a  bill  is  made 
payable  generally  in  London  or  any  other  large  town,  the 
holder  may  insist  that  the  drawee  should  subjoin  to  his  ac«- 
ceptance  some  house  where  it  will  be  paid,  as  he  may  not 
otherwise  know  where  to  find  him,  and  if  he  refuse,  he 
should  protest  for  non-acceptance.  ^  How  far  such  an  ac* 
ceptance  can  limit  the  payee's  right  to  demand  payment 
elsewhere,  is  a  question  to  be  afterwards  considered  under 
the  head  of  Presentment. 

The  mode  of  acceptance  necessary,  when  a  party  means 
to  sign  only  as  agent  for  another,  or  in  name  of  a  firm  to 
which  he  belongs,  has  been  already  explained.  ^  We  have 
also  explained,  that,  although  a  party  has  subscribed  only 
*'  as  cautioner,"  he  will  be  liable  to  the  holder  of  the  bill  as 
principal  debtor.  ^ 

The  rule  established  in  Scotland,  that  there  can  be  no 
acceptance  without  the  drawee's  signature  to  the  bill,  by 
himself  or  his  mandatary,  has  saved  us  from  much  discus- 
sion which  has  taken  place  in  England,  as  to  the  doctrine 
of  implied  accqitance,  and  which  is  still  applicable  to  foreign 
bills,  as  they  do  not  fall  nnd^  the  1  and  3  Geo.  IV.  c.  78. 
It  has  been  decided  in  England,  that  acceptance  is  implied, 
when  the  drawee  not  only  detains  the  bill,  but,  from  the 
whole  of  his  conduct,  leads  the  holder  to  belaevc  that  be 
considered  it  as  accepted.  ^    But  the  mete  detention  of  the 


tbtt  tbft  data  wu  sol  pi«balive,aoM  loaffMrdevidtiKetiMitlietiiBiirnnitioii. 
id  IB  tbe  ImU  had  t^apaed  from  its  presentment  to  Ifae  date  of  Ike  adion. 

*  TUs  was  held  in  Robson  v.  Ben*et^  S  l^unt.  358. 
'HiiswaslislduiGffgaiyvwWaici^,  Gaa^i»,7a;  sod  per Hdi»  CI.,  in 

Mitfiada.  Waloat,  1  Lonl  R^n.  ^75w 

*  Ante,  ^961  tad  270.  *  Ame^^Mtk 

'  Thb  appeals  to  hate  been  the  true  ground  of  <lpoi»on  in  Harvey  v,  Bfsrfini 
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bill  v^l  not  be  held  equivalent  to  acceptance,  ^  altboogfa, 
even  in  Scotland,  >  if  the  drawee  detained  it  after  it  was  re- 
demanded,  he  would  be  liable  to  any  damage  thence  arising ; 
for  instance,  if  the  drawer  should  in  the  meantime  become 
bankrupt    Nor  will  the  mere  loss  of  it  by  the  drawee  or 
his  servants  infer  acceptance,  though  it  is  said  that,  in  such 
a  case,  the  cr^itor  should  demand  a  note  from  him  for  the 
amount,  or,  on  his  reftisal  to  grant  it,  should  protest  for 
non->acceptance  and  non-payment  ^    It  has  been  said,  that 
even  the  destruction  of  a  bill  by  the  drawee  within  the 
time  when  acceptance  might  be  expected,  will  not  amount 
to  acceptance,  *  though  it  may  subject  him  in  an  action  of 
trover  for  the  bill.   But  its  destruction,  after  acceptance  has 
been  reftised,  will  undoubtedly  not  amount  to  acceptance*  ^ 
It  ha^s  been  found,  that  a  check  on  a  banker,  which  was  re- 
turned, in  due  time  according  to  the  usage  of  London,  is  not 
to  be  held  as  accepted,  though  it  was  previously  cancelled 
by  mistake.  ^  It  would  seem  that,  according  to  this  usage,  no 

1  Campb.  4S5^  and  Bayley,  149,  and  not  the  mere  dicumstanee  of  tibe  dnwce 
having  detained  the  bill.  It  appears,  indeed,  that  in  a  case,  Trimmer  v.  Oddiei 
there  cited.  Lord  Kenyon  had  held,  that  the  mere  detention  of  the  bill  amoun/- 
ed  to  acceptance,  and  that  Lord  EUenborough  inclined  to  the  same  opisioo* 
But  his  Lordship  afterwards  said,  on  an  aigument  for  a  new  trial,  thai,  if  it  bad 
not  been  for  the  defendant's  strong  admissions  in  the  case  as  to  his  obligatiaD,  ^ 
would  have  left  that  question  to  a  spedal  juiy.  Vii*  aho  Clavey  v.  DoBsOt 
Rep.  temp,  Hardw.  278. 

■  This  cqnnion  was  eipressed  by  two  of  the  Judges,  Abbots  C.  J.,  swl 
Holioyd,  X,  in  Mason  v.  Barff,  2  B.  and  A.  9%.  Bayley,  J.,  appesn  to 
have  rested  his  opinion  chiefly  on  the  drcumstances  of  the  case,  fitm  wbidi  it 
appeared  that  the  defendants  had  acted  in  some  measure  as  agents  for  the  phis- 
ttlS^  and  that  the  latter  had  good  reason  not  to  infer  aooeptanoe  fean  the  mci* 
detention  of  the  biUs  in  question. 
^    '  Forbes,  65.  •  Beawee,  No.  17. 

*  P«r  Bayley,  J.,  in  Jeune  tr.  Ward,  1  Bamew.  and  AUL  6591 

*  Iliis  was  decided  in  Jeune  o.  Ward,  note  4s  by  Abbot,  Bv^ey,  and  Hol- 
royd,  J.  V.  Lord  EUenborough,  C  J.' 

*  Fsmandti  v.  Glynn,  1  Campb.  426,  note.     Lord  EHenbotougfa  is  r•por^ 
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che^  are  generally  cancelled  except  those  which  are  in- 
tended to  be  paid. 

It  has  been  farther  held,  that  an  acceptance  i3  not  to  be 
inferred  from  the  drawee  writing  that  the  bill  ^^  shall  have 
^  attention,"  ^  or  from  a  refusal  to  accept  written  on  the 
bill,  ^  unless  the  drawee  intended  it  as  a  surprise  on  the 
party,  ^  or  from  the  drawee  saying  when  he  returned  the 
biU,  «  There  is  your  bill ;  it  is  all  right."  *  When  the 
drawee  says  that  he  cannot  accept  without  orders  from  a 
third  party,  which  orders  that  party  gives,  and  desires  him 
to  draw  on  him  for  the  amount,  his  merely  drawing  on  that 
party,  who  refuses  to  accept,  will  not  infer  acceptance,  ^  al- 
though it  seems  to  be  implied  that  he  would  be  considered 
as  having  accepted  if  his  draft  were  accepted  and  paid. 
Nor  will  acceptance  be  inferred  from  the  drawee  offering  to 
pay  the  bill  exclusive  of  the  expense  of  a  duplicate  protest, 
if  the  holder  declines  to  deduct  this  expense.  ^  These,  and 
many  other  cases  noticed  by  English  authorities,  may  af- 
ford a  specimen  of  the  discussions  which  have  arisen  from 
the  doctrine  of  implied  acceptance.     In  such  of  these 

ed  to  have  said  in  this  case,  tiiat  if  tbe  document  **  had  been  a  bill  sent  for  ae- 
**  ceptance  and  accepted^  no  change  of  circumstances  could  have  altered  that 
"  fact.**  This  point  is  afterwards  discussed,  372,  et  ieq.  In  Raper  v,  Birbeck, 
15  East  17,  the  cancellation,  by  mistake,  of  the  acceptance  of  a  bill  by  one  of 
tbe  partners  of  a  house  to  which  it  was  to  be  presented,  failing  the  acceptors, 
was  found  not  to  bind  that  house  to  payment,  the  cancellation  being  held  to  be 
a  mere  accident,  just  as  if  a  blot  had  fallen  on  the  paper. 

*  Rees  V.  Warwick,  2  B.  and  A.  lia 

'  Pcflch  0.  Kay,  Bayley,  143,  per  Lord  Mansfield,  who  states  it  as  the  opi- 
nion of  an  the  Judges,  that  such  a  written  refusal  was  no  acceptance,  when  tlie 
drawee  tdd  the  holder  what  he  had  written ;  but  that,  if  he  intended  it  as  a  sur- 
priae.  it  would  be  held  an  acc^tance. 

*  nnd. 

*  FoweU  p.  Jones,  1  £sp.  17,  per  Lord  Kenyon,  C.  J. 

*  Smith  r.  Nissen,  1  T.  R.  269. 

'  Anderson  v.  Heath,  4  M.  and  S.  303. 
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cades  as  Infer  a  charge  of  fraud  or  grosd  mbcondttct  agaansi 
the  drawee,  viz.  where  he  imposes  a  written  refusal  to  aoc^t 
0A  Uie  payee  as  an  acceptance,  or  detains  the  bill  malafikt 
or  so  as  to  injure  the  payee's  recourse  against  the  other  par- 
ties, <Hr  where  he  destroys  it,  he  may  be  liable  in  Scotland 
to  a  daim  of  damages ;  but  he  cannot  be  considered  as  aa 
aocept(H*» 

When  a  bill  is  once  accepted  and  issued,  the  acceptance 
is  irreyocable.    But  there  is  a  point,  which  has  been  much 
discussed  in  England,  vi&  whether  a  drawee  may  cancel 
his  accq>tattce  at  any  time  before  renlelivery  of  the  bill, 
or  whether  the  creditor  does  not  acquire  a  complete  ri^t 
in  it  even  without  re-delivery.     In  one  case,  ^  where  an  ac- 
tion was  brought  against  the  drawee  of  a  bill,  who  had  once 
accepted  it,  but  afterwards  cut  off  his  acceptance,  and  re- 
turned the  bill  thus  mutilated.  Lord  Kenyon  held,  that  an 
acceptance  once  given  calmot  be  revoked,  and  that  there- 
&re  the  defendant  was  still  bound.     Afterwards,  ^  wbera 
a  bill  had  been  left  with  the  defendants  for  acceptance  on 
Ist  October,  and,  upon  being  called  for  again,  on  11th 
October,  was  returned  by  them  with  an  acceptance  near- 
ly defaced  by  black  ink,  Lord  Ellenboroiigh  laid  it  down, 
that  in  all  bills,  whether  payable  after  sight  or  after  date^ 
an  acceptance  once  made  was  irrevocable,   although  the 
bill  should  not  be  delivered  up,  and  the  plaintiff  had  a 
verdict*    But,  in  a  subaequcnt  oase^ '  where  the  defendant 
had  obliterated  his  signature  as  acceptor,  while  the  bill  still 
remained  in  his  possession,  the  question  as  to  the  irrevoca- 
bility of  his  acceptance^  imder  these  circumstances,  was  con- 
sidered by  the  Court  of  King^s  Bench,  indading  Lord  £1- 
lenborough,  as  still  open.    The  plaintiff  was  held  to  have 

'  Trimmer  o.  Oddie,  I800»  dted  by  Bayley,  161. 
'  IbonitxNi  o.  Dick  and  others,  4  Eap.  270. 
'  Bentinck  o.  Doricn,  6  East.  ]99. 
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barred  himself  in  this  ckat  from  pleading  ^e  acceptanifee  oii 
a  sepupate  ground,  vias.  that  he  had  protested  the  biH  for 
non-acceptance.    Lord  Ellenborougb's  opinidn^  that  this  wac^ 
still  an  open  question,  appears  in  another  case,  ^  where  he^ 
refers  to  the  opinion  of  Pothier,  that  an  acceptor  may  oblP 
tergte  his  signature  at  any  time  before  he  has  parted  witb* 
tht  bilL    In  that  case,  another  point  was  decided,  viz.  thtft^ 
when,  after  a  bill  has  been  accepted,  a  third  party,  withotA- 
aathoritf,  has  cancelled  the  acceptance  by  mistake,   the 
bolder  may,  notwithstanding,  recover  upon  it  against  any  of 
the  parties,  as  on  a  subsisting  document.   In  Scotland,  tti^rti 
Eogland,  such  a  document  might  be  the  subject  of  an  ordi* 
nary  action,  in  which  the  circumstances  attending  the  obli- 
teratba  should  be  fully  set  forth  and  proved^    But  the  que- 
stion more  immediately  under  discussion  was  held  to  be  still 
uAftttled  in  a  more  recent  case,  ^  where  a  bill  which  hod^^ 
been  left  with  the  drawee  for  acceptance  was  returned  witft 
an  obliterated  acceptance,  but  without  any  evidence  to  ao- 
count  for  the  obliteration ;  and,  in  that  case,  the  Court  of 
King^s  Bench,  without  even  hearing  the  drawee,  unanimous- 
)jr  decided  that  he  could  not  be  liable  as  an  accept<H^.     Thi^ 
doctrine,  indeed,  appAAri^  to  be  cons<mant  with  sound  prkb- 
ciple ;  fi>r  acceptance,  like  any  other  contract,  does  not  seem 
to  be  complete  tHl  it  is  communicated  to  the  other  party ; 
^  till  then,  the  drawee,  though  he  has  resolved  to  acc^t, ' 
may  diange  his  mind,  so  that  his  signature  to  the  bill  h 
merdy  a  private  marking,  which  he  may  ef&ce  at  his  plea-^ 
sure.    If  the  bill  is  injured  by  the  obliteration  of  his  signa^ 
ture,  ihalmBj  a0brd  a  daim  (^  damages  against  him,  though 
it  CBonot  make  him  liable  as  acceptor.     But  there  does  not 
seem  to  be  any  real  injury ;  for  the  holder  will  have  an  imme- 
diate claim  on  it  against  the  other  parties,  as  on  a  bill'of  which 


'  Bjper  and  others  v.  I^rbM^  15  EmC  17. 
'  Cox  9.  Tror,  5  B.and  A.  474b 
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the  acceptance,  i;  refuised ;  and  it  may  even  be  afterwards 
indorsed  on  their  credit*  although  it  does  not  seem  to  befit 
for  circulation  as  a  bill,  when  the  drawee  ha^  refused  to  ac- 
cept ^  The  same  opinion  is  expressed  by  Pothier,  nearly 
on  the  grounds  which  have  been  now  stated,  in  so  far  as  re- 
gards the  effect  of  mere  acceptance.  ^  Re-delivery  of  the  bill 
accepted  is  the  most  common  mode  by  which  the  drawee 
apprizes  the  other  party  of  his  acceptance,  and  thus  renders 
it  irrevocable.  But  any  other  mode  of  intimating  it  would 
seem  to  have  the  same  effect,  although  the  bill  should  still* 
remain  with  the  drawee,  since  he  would  be  considered,  in 
that  case,  as  holding  it  for  the  creditor's  behoof.  Accord- 
ingly, in  a  case  already  cited,  ^  where  the  drawee  admitted 
his  acceptance^  but  still  retained  the  bill,  the  Court  of  King's 
Beiich  held  that  the  creditor  did  not  require  to  aver  re-de- 
livery, but  might  give  him  notice  to  produce  it.  But^  till 
the  acceptance  is  intimated,  to  the  creditor  by  delivery,  or 
otb^rwise^  it  would  seem  that  the  drawee  may  cancel  it  at 
pleasure.  ^ 

Another  question  is.  Whether  a  drawee  signing  his  name, 
but  delivering  the  bill  thus  signed  to  a  third  party,  with  or- 
ders not  to  give  it  up  till  certain  conditions  are  fidfilled,  is 
to  be  held  as  absolutely  bound  by  his  acceptance,  without 
regard  to  such  conditions.  This  was  once  held,^  in  a  case 
where  a  drawee,  having  entrusted  several  bills  thus  signed 
to  his  agent,  not  to  be  given  up  except  in  certain  events^ 
but  the  bills  having  been  forced  out  of  the  agenf  s  band  by 
a  decree  of  the  Sheriff,  it  was  decided,  iii  a  reduction  of  the 
decree^  and  an  action  on  the  bills  by  thie  payee  agmiBst  the 

>  Vide  Chitty,  188. 

*  IVi«hijer»  No.  44;  oitfe  also  Dupuy  de  la  Serra,  c  10,  p.  80. 

*  Smi^  V.  WJjVat,  5  £ast.  476,  miie,  182,  note  3. 

*  Vide  on  this  subject  1  Bell,  ^10. 

«  CimpbeUr.  CampbeU,  21st  Nov.  1781,  Morr.  U78. 
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drawee,  that  the  latter  was  liable  absolutely  by  virtue  of  his 
.  acceptance.     But  the  soundness  of  this  decision  may  be 

doubted*    It  was  said  that  the  biU  was  the  payee's  docu*^ 
ment)  which  he  might  recover.     But,  if  he  did  recover  it 
from  the  agent)  he  must  have  got  it  subject  to  the  conditions 
under  which  the  agent  held  i1^  and  he  does  not,  therefore, 
seem  to  have  Had  more  right,  by  virtue  of  the  acceptance,  than 
if  the  drawee  had  himself  intended  to  erase  his  acceptance^ 
but  the  bill  was  forced  out  of  his  hands  before  he  could  do 
so.    In  neither  case  was  the  acceptance  completed.     If  the 
drawee  neither  would  say  that  he  had  accepted,  nor  would 
return  the  bill,  the  creditor's  remedy  was  to  protest  for  non- 
acceptance,  and,  at  the  same  time^  to  bring  an  action  for  re- 
coTery  of  the  bill.     But  such  a  protest  would  have  excluded 
the  plea  of  acceptance ;  and  he  could  not,  by  the  device  of 
merely  forcing  back  the  bill,  make  out  an  acceptance  which 
the  drawee  had  never  completed  by  intimation,  and  which 
a  protest,  the  proper  remedy  in  the  case,  would  have  ne- 
gatived.    Whatever  claim,  therefore,  an  onerous  and  bona 
fide  mdorsee  of  the  bill  might  have  had,  it  does  not  appear 
that  the  payee  had  any  claim. 

A  conditional  acceptance,  whereby  the  acceptor's  obliga- 
h'on  to  pay  is  made  to  depend  on  a  contingency,  is  admitted, 
although  it  has  been  already  seen  that  a  bill  or  note  drawn 
payable  on  a  contingency  is  null.  It  would  be  enough  to 
say  that  this  distinction  is  completely  established  by  )ner- 
cantile  usage*  ^    But  there  seems  to  be  also  a  distinction  in 

'  It  b  noogttised  in  all  the  following  cues :  Andenon  v.  Hick,  3  Guopb; 
179;  Millie  o.  3Presty  4  Campb.  393 ;  Holt,  C  K.  P.  IS2,  pet  Gibbs,  C  J.  ; 
Langston  v.  Coroej,  4  Campb.  176^  where  it  was  held  that  the  plaindfT  could 
not  recorer  under  a  count  as  for  an  absolute  acceptance,  because  the  acceptance 
wu  oonditional  ;  and  Swan  o.  Cox,  1  Marsh,  176,  where  an  acceptance  depend* 
ing  on  the  condition  of  the  defendant  getting  possession  of  a  house  was  held  to 
b€  unavailsagy  es  he  had  not  got  possession.  Vide  also  Gammon  v^  SchnvHf  5^ 
Taunt.  344^  where  the  same  principle  is  implied. 
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principle ;  for,  idthough  the  acceptance  shmild  lie  w^ 
tipnaly  the  ^radicf)!  obligatiQn  is  still  absolutei  sinc^  the  dmw* 
^is  boi^i4)  at  all  eventSs  to  make  payment  to  the  hoUeri 
whereasy  i^a  note  1^  granted,  or  a  bill  dlroton  condttboiByf 
,the  whole  obligation  will  be  contingent,  because  ^  Mcqi* 
t^poe  follows  the  tenor  oi  the  draft.    But  it  is  the  ceojlia* 
gen<;y  of  the  whole  obligaticm  which  is  inconsistent  with  ths 
nature  of  bills.    There  is  no  such  inconsistency  in  the  con* 
jdngmt  apportionment  of  the  obligation  be^een  the  drawer 
and  acceptor,  provided  the  former  is  liable  i^  all  events. 
I    ^The  English  Reports  afibrd  numerous  examplea  ef  con- 
dit^pnal  ace^tance.    For  instance^  to  p^y^**  i^  t^mitted 
f  <  ^Ty*^  1  or  <^  on  account  of  the  ship  Thetis,  wh^i  in  cadif 
ff  fcrthQ  said  vessel's  cargo/'  ^  or  on  condfticfn  6£  getftiDg  s 
icertaiu  house  by  a  given  term, '  or  wbepa  certain  goods  sre 
fold,  f    Lord  Stair  alsomentioivi  shnilar  eMmpIoB^  such  a^ 
^^  If  provisions  come  betwixt  and  the  d^y/' or  if  therto  are 
gqpds  or  bills  enough  on  hand*  ^    But  an  aceeptwoelo  pay, 
f <  i^  case  the  owners  of  the  Qi;een  Awe  would  uq^**  wsb 
found  to  be  absolute;  ^  this  being  held  to  be  a  stipul^tiosi  in 
favour  of  the  acceptor  himself,  viz.  that  h^  should  not  be 
ask^  to  pay  till  he  had  applied  to  theff  p^u^taes  for  pay- 
np^ent    The  obligation  was,  therefore,  hc^  to  bedbocdate 
^  tp  the  payees^  and  not  to  depend  o^tl^  condition  cxfthdr 
^rst  applying  to  these  parties.    It  has  been  already  shevoi 
diat  an  acceptance  <<  as  cautioner"  is  deemed  9f^  tibf^An^  ac- 
ceptance with  reference  to  the  holder  of  th^  bilL  ^  The  efiect 
of  acceptance  payable  at  a  particular  place  shall  be  afterwards 
considered.    Variotis'  cases  are  also  mentioned  whem  con- 

T 

'   >  Per  Lee,  C.  J.,  in  Banbury  v.  LueCt,  2  Str.  1211. 
'   *  Jolkn  V.  Sherimx^e^  2  Wils.  9. 

'  Swan  V.  CoXy  anU,  S7S,  note  1. 

«  amitfa  V.  Abbott,  2  Str.  1152:  •  1,  U,  7. 

«  WiBdnaoni;.  Lutwydge,  Str.  648L  *  AtUe,  89. 
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ditioMl  pr<iini6e0  to  docept  were  fe^ognised  as  accepfatieetf ^ 
as  soon  as  thft  cdtidkioiis  vrert  fulfilled.  ^    But  sixth  pro* - 
misesy  aa  already  mentioned^  cannot^  under  any  circuih- 
stances^  be  accounted  acceptances  in  Seotltod.    In  all  cases 
of  coiidicional  acceptance,  the  acceptance  becomes  absolute 
when  the  condition  is  fulfilled.  ^    Its  fulfilment  must  be  spe-:  ^ 
dally  ave^ed  and  prcrved.'    Sudi  acceptances^  therefore^ 
in  Scotland  tould  only  be  made  efiectual  by  an  ordinary  ac- 
don,  not  by  sunHmary  diligence. 

The  conditioiiis  of  an  acceptance  will  not  be  e&ctud 
against  an  onerous  and  bona  fiit  holder  of  the  bill,  uid^s* 
they  are  annexed  to  the  acceptance.   A  condition  expressed 
in  a  separate  writing  will  not  be  effibctual,  if  the  holder,  tr 
the  person  under  whom  he  claims^  ^  has  got  no  notice  of  it.' 
For  it  will  be  of  no  consequence^  though  the  hdider  shduld' 
know  of  it,  if  his  author  does  not,  since  he  is  vested  with 
the  full  rights  of  hb  author.     On  the  other  hand,  he  will 
not  be  aifecled  by  his  author's  knowledge  of  it,  if  it  is  itot^ 
known  to  him.     In  one  case,  effect  was  given  to  a  separate 
writing  qualifying  the  defendant's  cbligation,  on  the  express 
ground  that  iJie  bill  was  not  in  the  hands  of  an  onerous  in- 
dorsee* ^    In  aU  questions  with  indorsees,  tlie  acceptor  mlist 
prove  that  they  were  aware  of  such  separate  qualifications 
As  to  parole  evidence  of  these  qualifications,  it  does  not 
seem  admissible  even  m  England,  ^  and  it  would  certainly 
not  be  admitted  in  Scotland,  though  the  holder  was  aware 
of  it,    to  qualify  an  absolute  written  acceptance.      But, 

1    Vidt  Chitty,  180,  and  cases  there  cited. 

'  Thie  u  implied  in  Banbuiy  o.  Lisett,  ants,  376,  note  1»  add  in  aU  (he 
other  cases  already  cited.    Indeed,  it  results  fiftsm  the  yery  nature  of  the  dsat. 
'  Swan  V.  Cox,  ontoi  375,  note  1. 
<  Bayley,  155. 

*  Bowarfoank  v*  Montdro,  4  Taunt.  844,  ^  Gihb^  J. 

•  AnU^  13. 
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when  the  terms  of  the  acceptance  are  ambiguous,  i^arole 
evidence  would  probably  be  admitted  to  explain  tfaem.^ 

.  It  has  been  said,  ^  that  when  the  drawee  is  a  creditor  cf 
the  holder  of  the  bill  for  its  amount,  he  may  accept  it 
^  payable  to  myself;"  and  that  if  his  claim  i&  liquid,  the 
holder  cannot  reject  this  acceptance  as  conditional,  sedog 
that  the  payment  ^  to  myself"  is  actually  a  payment  to 
him.  This  may  be  a  good  defence  in  an  action  by  the  holr 
der  against  the  drawee  for  non-accq>tance ;  but  it  cannot 
prevent  the  holder  from  protesting  the  billj  and  pursuiiig 
his  recourse  against  the  other  parties,  in  respect  that  theie 
is  not  an  acceptance  in  terms  of  the  bill.  Nor  can  it  hinder 
the  holder  from  indorsing  the  bill  to  a  third  par^,  who  will 
be  entitled  to  the  drawer's  funds  in  the  drawee's  hands, 
without  regard  to  the  drawee's  claim  against  the  former 
holder.  It  has  been  also  said,  that  if  the  fimds  in  die 
drawee's  hands  have  been  arrested  by  a  creditor  of  the 
holder, '  he  may  accept  <^  payable  to  the  party  entitled  to 
^  the  money."  But  this  is  e^valejut.  to  no  acceptance,  sad 
it  would  probably  be  hi&  wisest  course  to  refuse  accqytaooe 
on  account  of  the  arrestment.  Qn  the  other  hand^  he  would 
be  obliged  to  accept  if  the  bill  was  afterwards,  present^'  to 
him  by  an  indorsee,  seeing  that  the  fiind  is  eonveyed  awiy 
by  the  indorsement  from  the  former  holder. 

A  partial  acceptance  engages  to  pay  only  part  of  the  sum 
contained  in  the  bill.  Though  the  drawee  may  thus  accept 
for  less  than  the  amount^  he  cannot,  by  accepting  for  more 
than  its  amount,  give  the  holder  a  claim  beyond  it^  since  his 

>  Par  6ibb%  C.  J.,  io  Swao  v.  Cox,  miie,  3TS,  note  1.  In  tfali  oue^  ><»- 
Titian,  in  the  def<nidant*s  accqitance,  lis.  that  the  bill  ihonld  be  paid,  if  a  oer- 
tain  houae  waa  given  up  to  him  at  a  fixed  tenn,  waa  held  to  refer  to  a  icpante 
goqiifcrt,  by  which  the  (luppoaed)  owner  of  the  hooae  had  agreed  to  idtit  to 
Ikfi  a<)<eptor  at  a  certain  prke. 

'  Dupuya  de  La  Serni,  C.  8;  Fbthier,  No.  47.  *  Bud. 
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righty  as  well  as  the  drawee's  acceptance,  is  limited  by  the 
drawer's  mandate,  to  which  it  refers.  ^    It  was  once  main- 
tained in  England,  that  a  partial   acceptance^   though  it 
mi^t  be  sued  on  as  a  separate  agreement,  could  not  found 
8  good  action  as  en  ihe  bill,  seeing  that  the  other  parties 
might  object  against  thus  dividing  the  obligation  into  a 
nmnber  of  separate  acceptances,  whereby  they  might  be 
subjected  to  as  many  separate  actions.     This  objection  was 
plainly  inapplicable  to  the  case  in  question,  which  was  a 
partial  acceptance  by  the  drawee ;  for,  as  the  drawee  who 
accepts  is  presumed  to  do  so  as  the  drawer's  debtor,  he  can 
have  no  recourse  on  the  bill  against  any  of  the  other  parties, 
and  therefore  these  parties  cannot,  in  any  case,  be  liable  to 
more  than  one  action  brought  by  the  holder,  in  so  far  as 
there  is  a  failure  in  acceptance  or  payment*     On  the  other 
hand,  though  there  should  be  several  partial  acceptances 
mpra  protest,  after  the  drawee  has  refused,  for  the  honour 
of  the  drawer,  or  any  other  party,  these,  as  will  imme- 
diately appear,  are  not,  in  any  event,  made  according  to  the 
tenor  of  the  bill,  since  it  is  not  addressed  at  all  to  the  par- 
ties who  thus  ultroneously  accept ;  but  such  acceptances  are 
authorised  by  custom,  to  save  the  credit  of  the  previous  par- 
ties, who  cannot  object  to  a  corresponding  number  of  claims 
of  recourse  against  them  by  the  acceptors,  because  such 
claims  might  be  at  once  extinguished  by  their  paying  the 
bUl  themselves,  for  which  they  are  liable,  at  any  rate,  in  con- 
sequence of  its  non-payment  by  the  drawee.     Such  a  partial 
acceptance,  therefore,  whether  given  by  the  drawee,  or,  on 
his  refiisal,  by  an  acceptor  supra  protesty  clearly  authorises 
action  or  diligence  on  the  bill.  ^ 

*  PlvdMBiis,  No.  269. 

*  The  dae  referred  to  in  the  text,  where  the  objection  above  menttimed  was 
repelled,  after  fuU  ducuadon,  is  Wegerstoffe  r.  Keene,  1  Str.  214.  Tlie  same 
kind  of  acceptance  ia  recognised  by  Molloy,  No.  20.  of  his'title  on  Billt|  Ma^ 
riu9, 68^  and  Pgthier,  No.  48. 
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Au  acceptaxice  may  also  vary  from  the  teoor  of  the  billf 
as  to  the  tiiae»  ^  or  place  of  payment^  *  or  m  the  mode  of 
payment)  as^  for  instance^  by  engagix^topayhalf  in  money 
^X|d  half  in  bills. '  The  bill  itself  as  already  shewn»  musti 
in  its  original  constitutiony  be  payable  in  money»  and  it  at 
ways  rejiiains  so  with  reference  to  the  drawer  and  the  other 
piirties.  But  mercantile  usage  has  introduced  the  timitatioa 
now  mentioned  as  to  the  acceptance. 

When  th^  drawee  offers  an  acceptance  vafying  from  the 
tepor  of  the  bill,  whether  as  beixq;  conditional  or  partiali  or 
in  any  of  the  different  ways  now  mentioned,  the  holder  of 
the  bill  may  refuse  it  )£  he  pleases,  and  protest  generally  for 
non-acceptance..^  In  a  case  ^  where  a  bill  was  drawn  on 
two  parties,  one  of  whom  accepted  simply,  and  the  otfatf 
fir  his  haff,  the  Court  of  Session  decided  that  the  latter 
<<  ought  to  have  accepted  simply,  and  that  he  was  liable  m 
**  soUdumJ*  The  ground  of  this  decision  probaUy  was  the 
iact,  which  was  also  urged,  that  he  was  liable  at  any  rate  ts 
4QfidN»l»  as  being  a  copartner  of  the  other  acceptor.  Bat  it 
does  not  appear  consistent  with  sound  principle  to  hold  his 
accQptance^^  a  hf^e^  sufficient  ground  for  subjecting  him 
to  the  whola.    The  utmost  that  the  holder  could  do  in  sack 


*  MoUoy,  No.  28,  h.  L,  and  Price  v»  Shute,  mentioned  by  him  in  the 
place,  in  which,  according  to  the  construction  of  it  by  BuUer,  X,  in  Master  r. 
Mill^,  4  T»  R.'  92X^  efieeft  was  giTen  to  such  an  acceptance  in  an  acte 
^gii9«t  te  scceptor.  Videi  th»  Walker  o.  Atwood»  11  Hod.  190,  wlwteafl«»- 
QSplMoe  of  a  bill  which  bad  no  tenn  of  payment^  promiaing  to  pay  at  a  cotM* 
ftiture  day,  was  held  good  in  an  action  against  the  acceptor,  although  he  olgect- 
ed  tfiai  this  was  not  an  acceptance  in  terms  of  the  bill ;  because,  from  specifying 
«o  term  of  payment,  tt  must  be  hdd  to  have  been  payable  at  nght. 

*  Fids  Sebag  v.  Abithol,  4  M.  and  &  4fie^  and  Ccurie  ••  HUmB,  4  &  «Dd 
A.  198-9,  ante,  206,  note  l,per  Abbot,  C.  J.  But  the  effect  of  an  acceptance, 
payable  at  a  particular  place,  shall  be  afterwards  disaisaed. 

'  UROtag^  ^o.  9Q,  A.  <.,  refeaing  to  Petit  v.  Benaon,  Combeib.  4$S. 

*  J^Lond  EUeBhoroii^  in  Boahm  v.  Gansias,  ante,  967,  note  L 
^  jMliigl||0i|  0.  Bilphie,  10th  Dec.  1712,  Monr.  1490ul. 
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a  casey  wtf^,  to  protest  the  bill,  ss  to  the  residae,  for  tkofb-m^ 
cqptaiiee*    On  the  other  hand,  if  the  hold^  takes  a  limited 
acceptance,  it  will  regulate  his  claim  against  the  draweeu  ^ 
As  to  the  other  parties,  it  is  agreed  on  all  hands  that  he  ynA 
lose  his  claim  against  them  entirely,  if  he  takes  an  accep- 
tance varying  in  any  respect  from  the  bill,  without  giving 
them  immediate  notice. '    It  is  also  settled,  that,  when  the 
drawee  accepts  only  for  part  of  the  bill,  the  holder  may 
safely  take  such  an  acceptance ;  but,  in  order  to  preserve  his 
recourse^  must  protest  the  bill,  both  for  non-acceptance  and 
non-payment  as  to  the  residue.  ^    But,  in  the  case  of  an 
acceptance,  which,  though  given  for  the  whole  sum,  is 
made  under  some  condition,  or  under  a  limitation,  in  point 
of  time,  there  is  some  doubt  whether  the  holder,  taking 
such  an  accq>tanc^  will  preserve  hb  recourse  by  simple 
notification  to  the  other  parties;  or  whether  he  ought 
not  likewise  to  protest  for  non-acceptAnce^  in  so  far  as  the 
acceptance  does  not  consist  with  the  tenor  of  the  bill,  and 
thereupon  take  the  acceptance ;  or  whether  he  can  preserve 
his  recourse  in  such  a  case,  without  protesting  generally  for 
non-acceptance,  and  thus  rejecting  the  conditional  or  limits 
ed  acoqptance  altogether.    This  last  opinion  is  held  by  Lord 
Stair.  ^     But  it  would  rather  appear  that  the  payee  may 
safely  take  such   an  acceptance  so  far  as  it  goes,  as  he 
may  safely  take  a  partial  acceptance.    On  the  other  hand,  it 
seems  necessary  for  preserving  his  recourse,  that  he  should 
protest  for  non-acceptance,  so  far  as  the  acceptance  is  not 
in  terms  of  the  bill,  since  the  drawee  as  much  disobeys  the 
mandate  in  the  bill,  and  ought,  therefore,  to  be  as  much  lia- 
ble to  a  protest,  when  he  accepts  subject  to  a  condition  not 

*  Per  Lswrence,  J.,  in  Pnrker  v.  Gordon,  7  East  S85 ;  Gammon  v.  SchmoU, 
5  Taunt.  914;  and  per  Bayley,  J.,  in  Sebag  v.  Abithol,  4  M.  and  S.  46S. 

*  B^ley,  206,  per  Baylef,  J.,  in  Sibags  o.  Abithol,  note  1.     The  same  doc 
trine  ii  taken  for  granted  in  Paton  r.  Winter,  1  Taunt.  422-3. 

*  Marius,  68  and  8S.  M,  11,  7. 
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attifaorised  by  the  bill,  as  when  he  accepts  only  for  part  of 
it  ^  One  thing  is  settled,  that,  if  the  holder  means  to  ayail 
himself  of  the  limited  acceptance,  he  must  set  it  forth  spe- 
cially, whether  in  his  notice  or  his  protest,  since  any  act 
which  indicates  that  he  does  not  acquiesce  in  this  accqptance 
win,  so  &r  as  the  drawee  is  concerned,  cut  him  off  from 
the  benefit  of  it  ^ 

A  question  has  been  raised  by  a  modem  writer  on  the 
law  of  bills,  3  How  far  a  debtor  of  the  drawer  is  bound,  in 
all  cases,  to  accept  bills  drawn  on  him  to  the  amount  c^the 
debt,  under  the  penalty  of  being  found  liable  in  damages 
for  non-acceptance  ?  If  he  has  engaged,  by  a  separate  agi^ 
ment,  to  accept  such  bills,  he  is  clearly  bound  to  do  so  whe- 
ther he  is  the  drawer's  debtor  or  not  But,  2d/y,  Sup- 
posing that  there  is  no  such  agreement^  his  obligation  to 
acc^t  in  the  case  stated  is  subject  to  some  limitation*  The 
only  principle  on  which  he  can  be  bound  to  accept,  inde- 
pendently of  express  agreement,  is,  that  there  are  in  his 
hands,  not  merely  effects  of  the  drawer,  but  cash,  with 
which  he  can  inunediately  pay  the  bill  wh^i  it  falls  doe. 
On  this  principle,  it  has  been  already  shewn,  ^  that  an  un- 
accepted bill  cannot  operate  an  assignment  to  the  payee  of 

'  Muius,  8Q»  states,  that  when  the  drawee  accepts,  payable  at «  ki^tr  tint 
than  that  allowed  in  the  bil],  the  bolder  may  take  the  acceptance^  and  must  ytc 
protest  for  non-acceptance,  in  so  far  as  the  acceptance  is  not  conformable  with 
the  bill.  The  same  principle  seems  applicable  to  every  otfier  kind  of  Tsriatiflo 
in  the  acceptance.  Bayley,  206,  and  Chitty,  182,  speak  generaUy  of  notice  of 
the  conditional  nature  of  the  acceptance,  but  do  not  mentiim  tbe  neeessily  of* 
protest. 

'  In  Sproat  v.  Matthews,  1  T.  R.  182,  the  holder  was  fiiund  to  hate  vaivA 
the  benefit  of  what  was  held  to  be  a  conditional  acceptance,  by  protesting  die  li^ 
generally  for  non-acceptance.  The  same  doctrine,  as  to  the  eflfect  of  apr^** 
for  non-acceptance  in  precluding  the  party  protesting  from  pleading  a  pitiiwi" 
acceptance,  was  held  in  Bentinck  v.  Dorrien,  6  East  199. 

'  Glen,  126,  2d  edition. 

*  Stewart  v.  Ewing,  competing,  202,  note  2. 
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the  drawer's  fdnds  in  his  hands,  unless  thiey  hare  been  turn* 
ed  into  cash  at  the  date  of  presentment  and  protest  It  fol* 
lows,  therefore,  that  a  debtor  of  the  drawer  cannot  be  bound 
to  accept  a  bill  even  for  a  sum  not  exceeding  his  debt,  unlesa 
it  is  made  payable  on  a  day  at  or  after  the  expiry  of  his  stipu- 
lated term  of  credit,  aince  it  is  not  till  then  that  he  has  casH 
bdonging  to  the  drawer  to  meet  the  bill.  If  this  condition  is 
complied  with»  he  seems  bound  to  accept,  since  it  can  make 
no  difference  to  him  whether  he  makes  payment,  at  or  after 
the  expiry  of  the  term  of  credit,  to  the  drawer  himself,  or 
to  his  assignee.  In  fact,  the  assignment,  as  already  shewn, 
is  completed^  vrithout  his  consent,,  by  the  draft  and  protest 
for  non-acceptance,  and  though  he  will^  in  this  case,  be  lia^ 
ble  only  to  an  ordinary  action  by  the  payee,  whereas,  by  ac- 
ceptance, he  would  be  liable  to  summary  diligence,  he  can* 
not  plead  such  a  distinction  as  a  legal  excuse  for  not  accept* 
ing,  when  he  is  bound,  in  all  events,  to  pay  the  money,  and 
thus  to  save  the  necessity  either  of  action  or  diligence. 

Acceptance  operates  an  assignment  to  the  payee  of  the 
drawer's  funds  in  the  drawee's  hands,  to  the  wnount  of  the 
bill.  The  holder  of  a  bill  posterior  in  date,  if  first  accept- 
ed, will  be  preferred  on  these  funds  to  the  bolder  of  a  prior 
bill,  which  has  been  neither  accepted  nor  presented  for  ac- 
ceptance till  after  the  other  bill.  ^  The  date  of  present- 
ment, as  already  shewn,  is  the  criterion  of  preference..  ^ 

It  has  been  already  shewn,  ^  that  the  drawee  is  presumed, 
from  the  act  4>f  acceptance,  to  have  value  belonging  to  the 
drawer  in  hiis  hands,  whether  the  bill  contains  the  words 
«  value  receivjed"  or  not,  and  whether  it  is  made  payable 
to  the  drawer  or  to  a  third  party.  It  is  probably  from  this 
presumption,  that  the  drawee  accepting  beeomes  thereby 
Hable  primarily  as  debtor,  and  that  the  dirawer  and  indor- 

■  Scarlett,  C.  ^,  R.  36 ;  Forbei,  165.  •  Anie.'^g,  80. 

a  107,  etseq.     The  English  authorities  on  the  subject  are  cited^  HO,  note  2.. 
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•ers  ftie  liitUe  only  on  his  failure  to  pay.  On  this  prinople 
k  wai9  decided  >  that  a  bill  with  a  general  receipt  for  paj" 
ment  on  the  back  of  it,  though  it  was  in  the  hands  of  an  es- 
soinee of  the  drawer,  mast  be  presumed  to  have  been  paid 
widi  the  funds  of  the  acceptor,  the  primary  debtor;  it  being 
held  that,  if  any  party  not  primarily  liable  had  paid  h,  he 
would  have  taken  a  special  receipt  to  himself  Tlie  ssme 
doctrine  has  been  held  in  England,  under  these  limitatioiis, 
viz.  that  the  bill  must  be  proved  to  have  been  actually  in 
circulation,  because  otherwise  there  is  no  proof  that  it  was 
ever  a  subsisting  document  of  debt,  and,  farther,  diat  the 
receipt  must  be  in  the  handwritii^  of  some  person  entitled 
to  receive  payment,  either  as  payee  or  indorsee.  *  Even  in 
bills  admitted  to  be  accommodation-bills,  in  other  words, 
which  are  drawn  without  any  real  value  in  the  drawer's 
hands,  finr  the  purpose  of  raising  money  by  discounting 
diem,  the  acceptor  will  be  presumed  to  have  reoeived  the 
money  so  raised,  as  the  value  in  respect  of  which  he  accept* 
ed;  and  this  principle  cannot  be  redargued  in  Scodand, 
except  by  the  drawer's  writ  or  oath.  ^    In  a  recent  case,  ^ 


>  F^guson  V.  Youog,  89lh  Nov.  1703^  Morr.  liSa  Hie  Mme  friBqpk 
was  foUowed  tubseqiiently  in  Webster  v.  HKnan,  IMi  Jaa.  1819»  F.  Cy  h^^ 
in  action  brought  by  a  party  against  his  brother-in-law,  the  grantar  of  a  pramift> 
aory-note,  for  its  amount,  as  having  bean  paid  by  him  on  the  defender's  account. 
In  eridence  of  this  the  pursuer  produced  the  note  retired ;  bat  as  £bt  leccipt 
fyt  payment  was  in  general  terms,  the  Court  held  die  presumpCioD  to  bathat  it 
was  retired  with  the  funds  of  tiw  defender,  the  proper  debtor.  Th^  Sbtwiat 
took  into  account  that  the  note  had  been  paid  on  17th  August  1809, 
the  pursuer  did  not  bring  his  action  till  1816.  But  the  general  rule  now 
tioned  spears  suflSdent  of  itself  to  have  warranted  the  interlocutor. 

*  Scholey  v*  Walsby,  Peake,  2S,  per  Lord  Kenyon,  compared  with  Ffid  ». 
Van  Battenburg,  8  Campb.  43a 

*  Hiis  was  found  in  WaUaces  o.  Same,  29th  Dec  1793»  Monr.  1483^  and 
the  same  doctrine  was  held  in  Beny  v.  Murdoch,  Idth  Feb.  18S2, 1  Shinr,  388» 
anle,  111,  note  1.       ^ 

*  Smith  r.  Taylor,  2  Shaw,  755. 
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where  a  blank  bill  was  accepted  by  one  person  for  the  ao- 
commoclation  of  another^  and  also  by  the  party  acconuao* 
datad»  and  was  filled  up  by  a  third  party,  who  likewise  drew 
it  in  his  own  favour,  (he  having  given  value  for  it,  however,  to 
the  party  accommodated,)  the  drawer's  knowledge,  thatit  waa 
m  accpnunodation-bill,  was  held  not  to  deprive  him  of  tho 
privileges  of  an  onerous  holder.    It  would  probably  have 
been  even  presumed  that  he  had  given  value  for  it»  unless 
the  contrary  had  been  established  by  his  writ  or  oath.     In 
Ei^land,  a  proof  at  large  is  admissible  to  shew  that  a  bill 
was  accepted,  either  in  whole  or  in  part,  without  value.  ^ 
Even  in  Scotland,  where  a  bill,  although  made  payable  to 
a  certain  perspn,  and  found  in  his  possession,  is  alleged  to 
have  be^  deposited  with  him  for  a  special  purpose,  as  to 
retire  a  former  bill  or  note,  this  fact,  since  it  relates,  not  to  hia 
title  ex  faa/t  of  the  bill,  but  to  the  mode  in  which  it  cama 
mto  his  possession,  may  be  proved  by  any  competent  «vin 
dence.  ^    It  has  been  already  shewn  that  this  want  of  valuer 
whether  proved  in  the  mode  admitted  by  our  law  or  by  that 
of  England,  is  not  available  against  a  third  party  holding 
the  bill,  even  though  he  knew,  when  he  took  i^  that  it 
had  been  accepted  without  value,  unless  it  is  proved  by 
his  writ  or  oath  that  he  got  it  without  value,  or  that  it 
was  accepted  for  his  accommodation.  ^     The  very  pur- 
pose of  granting  such  bills  is  to  raise  mon^  by  discounting 
them  with  third  parties,  and^  therefore,  it  is  no  defence 
against  such  parties  that  they  knew  the  bills  to  be  granted 
originally  without  value.    It  has  been  even  decided,  ^  that 
wiien  a  party,  for  whose  accommodation  a  bill  was  ac- 
cepted, sends  it  to  his  bankers  as  a  security  generally  for 
ihevr  account^  they  knowing  that  it  is  an  accommodation* 

■  Smdmu  v.  wiiiMBM,  d  siHk.  ise. 

*  AiteMB  Vi  G«ddM*8  IViuisc  lach  Jm.  1884^  2  Siisw,  SSa 

*  Mlh  IW,  M  mq.n  9Bd  196,    Ficb]iaiiriMaicvjN0ft^lAtk.lSL  . 

*  Atwood  V.  Civwdiey  1  Starlu  483. 
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bill)  and  the  balaooe  on  their  nedomt  is  in  his  favolir  at 
die  time  irhen  the  bill  fell  due»  and  afterwards,  so  that  the 
Men  thin  ceased  to  attadi ;  yet,  if  the  acceptor  did  libt  then 
withdraw  the  bill,  and  the  balance  afterwards  tamed  against 
the  party  who  remitted  it,  the  banker's  lien  would  agaki  be- 
come dfectnal  against  the  bill.  There  are  several  other 
cases  relating  to  the  claims  of  third  parties  upon  bills  known 
by  them  to  beacoommodation-biils,  which  have  been  akeady 
discuasedrf^  •  • 

It  fc^ows  hota  what  has  been  already  statedy  '  AtA  ao 
ceptanee  by  an  executor,  even  on  account  of  a  debt  of  the 
deceased)  is  an  admission  of  fiinds,  and  will  subject  hhn 
peraonally,  although  there  should  turn  out  to  be  no  funds. 
It  has. been  also  decided,  that  a  factor  who  accepted,  subject 
only  to  prior  aooeptances  made  for  the  drawer, -could  not  re- 
fuse payment  to  a  third  party,  who  was  payee,  on  account 
of  a  balance  due  by  the  drawer  to  himself* ' 
:  Acceptance  is  likewise  an  admission  of  the  drawer^s  sig- 
nature' so  as  to  preclude  the  acceptor  from  fdterwards  plead- 
ing* iagainst  any  bona  fide  holder,  diat  this  signature  was  for- 
ged. ^    But  his  acceptance  does  not  preclude  him  from  chal- 

V4Ne^2£e.  •  Mkber  V.  MAttiM,  BL  10t& 

«  In  Price  V.  Ned,  3  Burr.  13iS4^  two  bills  being  praMBted  bj  all  oocmt 
holder  to  the  drawee,  one  of  which  be  paid  without  acceptingy  and  the  other  be  bn^ 
both  accepted  and  paid ;  and  he  having  afterwards  broaght  an  action  to  recover 
the  money  fVom  the  holder,  on  the  ground  that  the  drawer's  signature  was  for- 
ged, the  Qourt  of  K.  B.  dismiflsed  the  action ;  holding,  that  be  ought,  to  hafvss- 
certained  the  genuineness  of  the  drawer's  signature  befof?  aopcptuig  or.psfas^ 
and  that  having  given  a  credit  to  both  bills,  by  paying  tlie  first*  and  aoocpt- 
ing  and  paying  the  second,  hc^  and  not  the  defendant,  must  bear  the  loss.  Ia 
two  oAd  cases,  WiUddton  v.  Lutwydge,  1  Str.  646,  and  Jenys  v.  Fowkr,  2 
Str.  94(6,  which  were  actions  by  an  indorsee  against  the  acceptor,  the  aeeq»- 
tance  was  considered  as  at  least  prima  fade  evidence  oftfao^mwer'aaigBalninr  !■ 
the  first  case,  it  teems  to  have  been  held,  that  the  acceptor  mi^noCwiibsM- 
ingi  kad  evidcnM  against  this  s%nature ;  bitty  in  the  but  case^  it  was  hcl^  tint 
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lenging  any  of  the  indorsementSy  sinGe  hs  is  iiupposed^wbeQ 
he  accepts,  to  look  only  at  the  drawer's  signature,  the  draiwer 
being  the  only  person  whose  account  with  hkn  ouxbe  afiected 
by  the  acceptance.  ^  It  cannot,  however,  be  pleaded^  that  an 
acceptor  was  not  bound  to  notice  the  condition  annexed  to 
an  indorsement ;  for  it  has  been  shewn,  ^  that  when  a  per-* 
son  accepts  a  bill  after  a  conditional  indorsement,  and  sub- 
sequently pays  it  to  an  indorsee  of  this  conditional  indorsee, 
while  the  condition  of  the  first  indorsement  has  not  yet 
been  fulfilled,  he  will  be  liable  In  second  payment  to  ihe 
first  indorser.     In  this  case,  he  was  bound  \q  look  at  tke 
coi^ditional  indorsement,  not  in  order  to' ascertain  the  cai>- 
rectness.  of  the  sig^iature,  but  as  it  was  a  limitation,  appear* 
ing  ex  fatdA  of  the  bill,  in  the  title  of  the  party  claiming 
pajrment 

When  the  drawee  has  reason  to  believe  that  he  has  al- 
ready accepted  a  bill  of  the  same  tenor  with  that  presented* 
to  him,  he  should  either  refuse  acceptance,  or  limit  his  ac- 

his  aooeflinee  predoded  tfaby  as  be  had  fhcraby  given  tfie  bill  s  credit  ixrtdi  tfra' 
iiidoTBoe.  SiSDikr  doctrine  wes  laid  down  by  Buller»  J.y  in  Boutb  o.  C3ieM«v 
1  T.  B.  655^  and  by  Dampier,  J.,  in  Ba»  v.  CUtc,  4  M.  and  &  15.  In  tbis 
last  case,  an  objection,  that  a  biU  had  been  drawn  by  £.  Needbam  and  Co., 
whereas  there  was  only  one  penon  so  tradings  was  held  to  be  excluded  qmnid 
the  defendaniksy  by  their  having  accepted  the  bill  Aus  drawn,  which  was  made 
payable  to  "  oar  ofder,"  t.  e.  to  tha  order  of  die  drawers.  Hiis  question,' 
wbi(A  appears  thus  to  be  nearly  set  at  rest  in  England,  is  still  the  subject  of 
debate  in  France.     Ftdit  Fkurdessua,  No.  287^ 

>  Oniis  was  the  doctrine  held  by  the  Court  of  King's  Bench  in  &nitfa  v.  • 
Caieater,  dted386» note&  Fk^s Bayley,  367,  notei.  Ibe  coijjbary, indeed,  ap- 
pears to  ba¥e  been  held  by  Lord  £Uenborough  in  Jones  v.  Radford,  1  Gsaspb. 
83,  note,  wbere  his  Lordship  found,  that  an  acceptor  was  precluded  firom  cfaaU 
lenging  the  regularity  of  an  indorsement,  as  he  had  acknowledged  it  by  his  ac- 
ceptaaca  But  it  may  be  doubled,  whether  this  judgment  at  am  jinMM  can  be 
opposed  to  the  prerious  decision,  whidi  appears,  besides,  to  be  well  foonded  in 
principle* 

*  Robertson  v.  Kensington,  aiile^  905,  note  2. 
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cqitanoe  by  the  condition  that  it  8fa«U  be  mdlt  if  he  hu 
previously  accqpted  another  sudi  lull.  ^  This  limitstioii,  is 
order  to  be  effeotnal  against  every  holder  of  the  bill,  most 
be  subjoined  to  the  accq>tsncey  although  it  will  be  e£kctaal 
against  the  party  presenting  the  bill  for  accqptscnoe,  eves 
when  expressed  separately  in  a  protest 

The  di£Eerent  kinds  of  obligation,  resulting  from  absolute 
^nd  from  limited  acceptance  respectively,  have  been  alresdj 
explained.^ 

The  acceptor's  liability  cannot,  in  general,  be  discharged 
Mcept  by  payment,  whether  by  himself  or  the  drawer,  or 
by  release. '  It  has  been  already  seen,  however,  ^  that  any 
nullity  afiEecting  an  acceptance,  according  to  the  law  of  the 
country  where  it  was  made,  and  was  to  be  performed,  w3I 
prevent  it  from  being  enforced  even  in  this  country. 

The  subject  of  payment  generally,  as  well  as  its  eiect  in 
discharging  the  acceptor,  shall  be  discussed  in  die  fofiowing 
chapter.  At  present  we  shall  consider  the  other  mode  of 
discharging  him,  viz.  Release.  Such  release  must  be  grant- 
ed by  the  holder  of  the  bill,  who,  beixig  the  person  eotided 
to  enforce  payment,  can  eloae  renounce  it     It  may  be 

>  Iibihei»  SM;  Scvlett,  C  1(V  B.  S4u 

■  Aj^  366^  H  tegr. 

*  Marine  8ft.  Bacon  V.  Bmrks,  1  H.  BL  IB^JShaMtntmfh^tetBHtnt^ujmm, 
9fwa  by  thA  dfemwcr*  m  discbatgiiig  th«  acceptor  3  ftr  in  Ihat  eaaa 
mho  bad  bean  parti j  paid  by  tfae  dmwm,  was  fimod  not  antitlad  to 
tba  acceptor,  except  for  tbc  readue.  It  ima  Mtd  by  Lord  Langhbnraei^  C 
X,  iStm  tba  dFBwv,  by  paying  tfae  bOl  Umacl^  nleaBea  te  aeatplar  fton  Itt 
uiidertaUns»  andtfaat^  if  tbt  latter  dioiild  pay  over  again,  AadrawarwonUbt 
entitled  tn  raoofor  fimn  btm  the  money  paid,  m  part  of  fab  ftindawlddibt 
ibould  not  faftTe  given  up» 

Iba  genaral  doctiina  that  ibe  aceeptflr  can  bo  diacbargad  enlybrp^FW^ 
or  ralaaae^  ia  laid  dovm  by  Mandldd,  C.  J.,  In  Fntinn  0;  Fooock,  S  VVaac. 
IK  1  Manh.  14.17« 

^  Bmrowi  0.  Jcinimoj  mute,  179,  note  2. 
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•  •  - 

eithef  express  or  implied ;  which  last  is  called,  in  law  lan- 
guage, a  discharge  rebus  ipsis  ei/acHs. 

By  the  law  of  Scotland,  no  express  discharge  of  a  bill  or 
lote  is  valid,  unless  granted  by  the  holder  in  writing ;  it  be- 
ng  a  general  rule,  that  obligations  constituted  by  writing 
;annot  be  extinguished  without  writing.^  -A  verbal  dis- 
harge,  therefore,  however  clearly  proved,  will  not  be  efieo- 
ual,  as  in  England. '  The  written  discharge  may  be.  either 
•n  the  biU  itself,  or  separate  from  it.  But  the  acceptor  is 
ot  secure,  unless  it  is  written  on  the  bill,  or  unless  he  gets 
p  the  bil},  since  it  may  otherwise  be  indorsed  to  a  third 
Eirty,  who,  as  already  shewn,  '  will  not  be  affected  by  any 
ayments  that  do  not  appear  ex  Jade  of  the  bUI.  It  has 
3en  also  shewn,  ^  that  a  general  receipt  on  the  bill  for  pay- 
ent  will  found  a  presumption  that  the  payment  was  made 
It  of  the  acceptor's  funds,  although  the  bill  should  be  in 
e  hajidi^  of  another  party.  Farther,  it  has  been  decid- 
,  ^  that,  when  a  bill  accepted  by  two  delators  is  found  in 
e  custody  of  one  of  them  with  a  blank  indorsation,  the 
esumption  is,  that,  as  they  were  equally  bound,  both  of 
:ni  contributed  equally  to  the  payment  of  it. 
It  has  been  held  ^  no  defence  to  the  drawer  of  a  bill  a^ 
inst  an  action  by  indorsees,  that  the  debt  was  extinguish- 
by  certain  bill  transactions  between  the  pursuers  and  the 

Tmt  oo  Bvidence^  335^  et  seq, 

A  discharge  of  this  ktnd,  but  seoompanied  with  otiier  drciimfltsticefl,  raoef- 

eOect  in  Black  p.  Feel,  died  in  1  Booglasy  24^-9,     Ibe  same  general  doe* 

i  was  assumed  in  Whatley  v*  TVicker^  1  Campb.  35^  and  Parker  v.JjtSgh, 

tark.   229  ;  in  which  cases,  howerer,  it  being  left  to  the  jury  to  say  whether 

?rorda  used  imported  an  unconditional  renunciation  of  the  plaintiff  *s  claim 

nst  tli«  acceptor,  they  found  for  the  former. 

Ante,  310,  et  aeg.  «  Anie,  884^ 

Campbell  v.  Cockbum,  7tfa  Dec.  1728,  Morr.  Ild34w 

Hendenon  v.  Elliot  and  Foster,  20th  May  1824^  3  Shaw,  Sa 
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appqptcari  upon  which  tl|e  Soa^aifiT  W€ve  his  deblorab  ii»aH«- 
gation  of  specific  paympits  Iw'jqg  b^ep  mafdei  or  written 
«vidop^:  fulducdd  tp  couatesact  the  fytsqniptiw  ariung 
£001  the  bill.  .     . 

OfX  the,  Qthf^  handy  such  a  traiB  of  conduct  ob  thspail 
of  the  holder,  as  caanot  be  acooimted  for^  excqpt  on  tk 
fpmpd  of  his  having  released  the  accqitort  may  he  proved 
by  fflKl  sufficient  evidence^  and  wiU  ooostitote  a  dischsige 
rdm$  9MW  eifaetis.  It  is  difficult  to  state,  aprwh  ^^ 
.dtfcumstances  will  thus  amount  to  a  diBcharge^  but  a  coitt- 
l^inadonofsudi  circumstances  may  undoubtedly  ^xist  The 
mere  circumstance  of  the  holder  pakjQg  no  claiia  i^iiuit 
the  acceptpr  at  a^y  period  wijthin  the  sexenni^  preaaqptiot 
.will  not|  in  itseli^  form  a  ground  for  ^^flftbiffyng  hin 
What  would  be  the  effect  of  taking  no  meesores^  during  the 
whde  of  this  period,  to  enforce  payment,  shall  be  afierwaids 
.esplained.  Before  the  sexem^al  prescription,  it  was  a  (f^ 
stion  much  a^tated  in  Scotland,  what  lupse  of  time  was  sot 
fident  to  presume  the  extinction  or  discbarge  of  bilk  or 
notes.  The  act  establishing  the  sexennial  prescri^tioD  set 
this  nmtter  in  a  great  measure  at  rest.  But  the  whole  of 
iifis  subject  shall  be  discussed  when  we  oom^  to  oonader 
the  Prescriptiw  of  Bills  and  Notesi. 

Some  of  the  English  cales  supply  circumstances  which 
would  probably  be  held  sufficient  in  Scotland  to  infer  3 
discharge*  In  one  case,  for  instance,  ^  the  acceptor  was 
fimnd  to  be  discharged  by  the  holder  writing  in  his  bOl- 
book  that  the  aeceptance  was  ^stan  end,"  and  keeping  the 
bin  for  three  years  afterwards  without  suing  the  aooqptoi; 
tn  another  case, '  the  acceptor  was  held  to  be  dischaxg«l 
by  the  circumstance  of  the  paye^  after  getting  n  partnl 


^  >  Walpdie  V.  Palteneyy  dted  1  Doiiglu>  248. 


I  EUk  V.  GdBpdo^  chad  1  Douglai^  249. 
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paysMtfima  the  drawer,  MWptiag  ft  writMn  ^Mnise  ^y 
Usi  cm  the  bill  to  pay  the  teaidwe^  tad  theveefter  nuki^ 
no  dflBfoid  en  Ae  Moeptar  fcHT  three  yeers*  It  fe  dqlibitfiA 
whether  thtee  dmulitftaiiucQs  iroiUdbe  swffioitat  ipi  JStotfeoA 
to diwharge the litdeptdiv  but  diose stilted lA the firallMc^ 
vidoiikedly  would  In  another  eaa^  ^  ^Hiere  ih0  deftft^ 
daots  were  alleged  to  hme  accepud  certain  biUe  on  the  s^ 
ourityof  a  flaas^nment  of  tobacco  made  to  them  to  be  wUk 
on  comiDigsion,  the  holder  of  the  bilLi  was  found  to  havo 
discharged  them,  supposfaig  that  they  had  accepted,  by. 
sgredo^  in  a  written  memorandum,  to  take  the  coiiifgnf^ 
ment  off  their  handsi  and  sell  it  at  his  own  risk,  for  pqr^ 
meaxpro  tanio  of  the  bills.  It  was  held^  that  by  thns  pat«^ 
ting  himself  in  their  situation,  he  had  discharged  ^hr  Bsth 
ceptsQce,  since  the  commission  on  the  sale  of  thetobaocQ 
WIS  their  only  inducement  to  accept  the  bills.  This  case 
would  probaUy  ha^  been  held,  in  Scotland,  to  infer  &  disK 
charge  of  the  acceptance.  On  the  odier  hand,  it  has  been 
found  in  England^  that  the  acceptor  was  not  djsdiaargadf  Iqpt 
the  drcumstance  of  die  holder,  who  learned  only  after  die 
IhU  became  due  that  it  was  an  accommodadoi>«biU,  haTii[4f 
^Ued  to  the  drawer  for  payment,  and  aUenred  semrai 
years  to  elapse  without  ashing  it  from  the  acceptor,  <  or  by 
his  offisring  \o  take  the  drawee's  affidavit  thait  his  acpeptance 
was  a  forgery,  (the  affidavit  not  having  been  sworn,  whiob 
Lord  Kenyon  said  would  have  been  sufficient,  but  enlyi 
drawn  and  engrossed,)  ^  or  by  his  giving  time  to  the  drawer,  ^ 
or  by  his  takkig  payment  from  a  debtor  of  the  drawer^  upon 
a  receipt  on  the  bill,  and  on  ccmdition  of  giving  Ima  his  name 
H)  an  action  against  the  acceptor,  eomUned  with^  the  chrenifi* 

'  Mason  v.  Rant,  1  Doug.  297. 

*  Dfngwail  9.  Dameer,  1  Dongl.  S47. 

'  Stevcm  V.  Thacker,  PMke^s  C.  N.  P.  167. 

*  l^Q^cr.  Axmore,  iTnint.  730l 
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stAice  of  thisf  debtor  of  the  drawer  telling  the  acceptor  that  he 
^otdd  not  be  troubled  about  the  bilL  > .  Such  circninstaiices 
Would,  undoikbtedly,  have  been  also  insufficient  in  Scotland 
to'  "diischarge  the'  acceptor.    On  the  other  hand,  a  general 
discharge  granted  by  the  holder  of  a  bill  to  the  acceptor, 
after  it  fell'  due,'though  without  particular  notice  of  the  bill, 
or  such  a  discharge*  granted  with  reference  to  a  series  of 
transactions  of  which  the  bill  formed  a  part,  would  be  held 
to  disohfarge  the  acceptor.    A  general  release  gninted  by  the 
drawer  even  after  he  has  transferred  his  right  in  the  bill,,  will 
discharge  all  groond  of  action  which  he  mi^t  have  agabst 
Ae  acceptor  from  being  obliged  to  pay  the  biU,,  sach  caiue 
ef  action  having'  arisen  previous  to  the  discharge,  since  it 
draws  back  to  the  date  d  acceptance. '  On  the  other  hand, 
such  a  release  will  not  discharge  an  acceptance  granted  af- 
ter its  date,  though  the  bill  was  drawn  previous  to  it,  since 
tins  acceptance  was  not  a  subsisting  debt  at  the  time  of  the 
releaise.^    In  a  case  where  the  defendant's  creditors,  and, 
aniotig^others^.  the  payee  of  the  bill  sued  on^xif  wluph  the  de- 
fendant^ was.  acdeptor,  had  executed  a  general  release,  on  h»* 
ving  at  cc^jKain  ioomposition  secured  by  promissory-notes,  and 
hy:the  niiiipiininnf  of  rrrtiiin  debts,  it  was  held  that  the'  defen- 
dant Was  bound,  to  have  tendered  the  notes,  not  the  credi- 
tors to  Bpfiy  for  thero»  and  (hat,  therefore,  as  ther$  was  no 
evidence  of  tender,  the  release  could  not  operate  to  exdude 

ma^  action  on  the  original  bilL  ^ 

» 

>  Adams  V.  Gregg,  2  Stark.  531. 

'  Ptt  Lord  Ellenborough  in  Scott  r.  Lifford,  1  Campb.  MS. 

*  Dnggi  V.  Nettcr,  1  Lord  Raym.  65.  . 

«  CnaU^  lb  Hilaiy,  8  M.  and  S.  18a  Lord  EllealMAMi^  app«an  la  fan» 
adoptad  a  diffiennt  rule  at  Nisi  Frius,  in  the  previous  case  of  BooUiby  v.  Sov- 
den,  3  Campb,  175^  where  the  creditors  of  the  defendant^  who  was  acccplar  of 
the  bill  sued  on,  having  agreed  to  take  notes  for  their,  daims  at  certftin  fixed  j^ 
lioda,  his  Lordship  held  that  the  pktnliflfk  could  not  resort  to  theb*  origins!  re- 
medy (the  bill,)  unless  they  shewed  that  the  defendanta  had  broken  this  sgite- 
ment,  thus  not  holdbg  that  the  defendants  were  bound  to  proTs  any  tender  of 
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It  was  decided,  at  one  time^  by  Lord  Ellenboipoagii 
:  Nisi  priuSf  that  when  the  holder  of  a  bill  knew,  that 

was  accepted  for  the  drawer's  accommodation,  he  lost 
is  claim  against  the  defendant,  (acceptor,)  by .  giving^ 
le  drawer  tune^  after  a  partial  payment,  to  pay  the  ba- 
ilee; it  being  held,  that  the  cas^  was  the  same,  widi 
ference  to  him,  as  if  the  bill  had  been. drawn  by  the  de* 
udanC,  and  accepted  by  the  drawer.  ^  But  this  doctrine, 
IS  repeatedly  questioned  in  subsequent  cases ;^^  and,. at 
>t,  it  was  unanimously  overruled  by  the  Court  of  Common 

notes.     But,  in  the  foregoing  case,  his  Lordflhipy  though  he  held  that  tfaiij 
:ision  might  probiihly  be  justified  by  peculiar  drcumstances,  admitted,  that  if 
re  was  any  diing  wrong  in  it,  it  must  be  corrected.     The  subsequent  ded- 
a  must,  therefc»e,  beheldtooremileityin  so  fkr  jvit  wasoontmytothemte. 
V  laid  dow9« 

Laxton  o.  Peat^  2  Campb.  186-7.  In  the  subsequent  case  of  Collot  v. 
igh,  3  Campb.  281,  Lord  Ellenborough  dedded,  that  the  holder  of  an  ae- 
imodatidn-bill  had  not  lost  his  recourse  against  the  drawer  by  giving  indiiU 
ce  to  the  acceptor,  holding  that  the  drawer  could  not  suffer  here  for  want 
lotice,  as  he  had  no  funds  to  withdraw  from  the  acceptor.  JBut  it  does  not, 
efore,  foUow  that  the  holder,  from  knowing  the  bill  to  be  accepted  for 
drawer's  accommodation,  loses  that  right  which  the  structure  of  the  bill  gives 

of  treating  the  acceptor  as  primary  debtor  io  Aon,  whatever  may  be  Ida 
tion  and  tilmt  of  the  drawer  talcr  as.  Ihe  only  point  dedded.  m  tins  easa 
,  that  the  drawer,  since  he  had  no  funds  in  the  acceptor's  hands,  oguld  htam 
nterest  to  plead  the  olgection  in  question. 

JPer  Gibbs,  J.,  in  Kerxison  a.  Cook,  3  Csmpb.  362;  and  in  Ragget  v.  Az- 
e,  4  Taunt.  730;  per  Mansfield,  C.  X,  who  says,  that,  except  in  <<  the  case 
ted  in  Campbell,  (Laxton  «.  Pleat,)  it  never  was  known  tbaC  any  thing 
isstng  between  odier  parties  could  dischatge  an  acceptor.'*  Lord  Ellen- 
ugh  himself  appeals  to  have  acted  on  a  diflbrent  prindple  in  MaUet  v. 
cnson,  5  Esp.  178^  hdn^k  action  by  the  indome  against  the  maker  of  a 
iissor^*iiote^  which,  bovver,  the  plaintiff  knew  to  have  been  made  for  the 
e's  accommodation,  ^et  Lord  EUenborough  held,  that  an  agi«ement  by 
Jaintiffnottomdest  die  payee,  tbougb»  according  to  the  prindple  of  Laxton 
'eat,  he  waa  the  prindpal  party,  dad  not  disdiaige  hb  daim  against  the 
er,  seeing  the  letter's  daim  of  recourse  against  the  payee  was  a  matter  quite 
net  linoin  thia  agiwmenty  and  not  at  all  afifected  by  it. 
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l^lnas^  ^  Ubo  foiHid  thuli  a^  JM^ceptor  is  ajkays  die  primary 
ddilor  9ddi  rfiftsBiiae  to  tlwlialdei^  wheAet  the  latter  knew 
dM  bill  tp  be  araeptfid  for  the  draiver^s  acoominodadan  or 
ifpL  Tljie  pr^ifi|^  0f  this  dootiiney  aa  ai^died  to  accoi^ 
clalioB4>il]fl^  fippem  to  bc^  that  tlie  holder  is  entitled  to  re- 
Igr  an  ^  different  obUgants,  acooiding  to  the  several  cbfr* 
sacteta  in  which  they  sign  the  bill,  a&d  eeDseqdeotly  to  re- 
gasd  ihfa  aeoeptor  as  primaiy  debtor.  >  It  appears^  indeed, 
to  bMs  been  held  in  a  sabsequent  case  at  ^i$t  primi^ '  thit 
in  snob  a  ease  the  drawer  is  to  be  regarded  as  prinq>il^ 
and  that  therefore  a  discharge  to  him  will  release  the  ac- 
ceptjor^  who  is  only  a  sure^.  But  this  doctrine  was  only 
JBcidentally  laid  dpwn,  and  the  previous  decision  seems  en- 
tilled  to  vioie  weight. 

If  the  acceptor  of  a  bill  indorses  over  another  bill  to  the 
holder  in  satisfaction  of  his  liability,  he  will  be  £scbargedf 
hi  case  the  holder  fails  to  give  him  notice  of  the  non-fsy- 
ment  of  this  aubstituted  bilL  ^  But  the  acceptor  will  not  be 
thus  dbeharged,  if  he  has  given  the  second  bill,  widiont  in- 
dorsing it,  merely  as  a  collateral  securi^  for  payment  of  the 
lirst,"^ 

t  Althongb  »  draft  exigible  only  out  of  a  partiailar  fond, 
for  instanee,  out  of  the  pay  that  may  fall  due  to  the  drawvr 
by  a  certain  day,  is  not  good  as  a  bill,  as  it  depends  on  s 

I  FentoQ  V  Fioooc^  1  MMi.  li-|7,  &  Tsunt.  198,  It  w^gtm  Aa,  a 
this  ceie,UM  holder  did  not  knoir^  till  after  tiie  tomeirfigfiMn^tfai*  Ik*  biD 
wmaeoq^fortbedr»wer'B«(eooaiiiuid«tia^  But»  enaacooBdipg  to  Ite^aS** 
ipporl^  tiie  Coun  czprened  tb*  gf&civl  Qpiiwm  mentioimd  i^  te  taXi  »4» 
fOCDcding  to  XkuiIc9i*s  rqporW  Ifa^  decided  the  one  VKggmAf  oo  tfaetfravd. 
,  f  Vidt^  an  opiiuoD  given  1^  tbe  Lofd  ChungsPw  in  confiicins^  wiA  abn 
intii/^m^  in  Beak  of  Jjelend  9.  JBcreslbrdf  0  How's  i|ip«l  Qaei^  V« 

«  Bri4(pM  9.  Bcnjr* ;;  TfmV  129. 
«  Bialiop  p.  Bowe,  19iS^  aele  1. 
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contingency,  yet  it  has  been  found,  that  even  the  drawee's 
verbal  promise  to  pay  as  soon  as  he  has  funds,  IHU,  \^hen 
he  gets  them,  give  the  payee  a  claim  to  the  amouilt  of  the 
draft,  in  preferrace  to  any  subsequent  drafts )  this  drtfft, 
with  the  drawee's  promise,  being  an  appropriaticxi  of  the 
iiinds  pro  txmto  to  him*  ^  Thus,  a  draft  by  a  person  on  his 
debtor's  executor  for  a  sum  to  a  third  party,  cotipled  with 
the  executor's  promise  to  pay  when  he  should  b^  in  funds, 
was  held  to  be  an  appr(^riation  of  the  fund  to  the  payee, 
which  remained  good  even  after  a  commission  of  bankrupt- 
cy issued  against  the  drawer.  ^  «Even  the  presentment  of  the 
draft,  whether  the  drawee  accepts  or  not,  would,  in  Scot> 
land,  give  die  payee  a  complete  assignment  to  his  right  in 
these  funds  when  they  came  into  th^  drawee's  hainds.  The 
payee's  right,  likewise,  even  to  a  draft  payable  conditional- 
ly) would  be  assignable  in  Scotland,  although  it  cannot  be 
indorsed,  as  such  a  draft  has  not  the  privileges  of  ft  bilL 

When  a  person  accepts  bills  for  the  accommodation  of 
another,  he  ought  to  take  either  a  writing  of  some  kind 
from  the  party  acconmiodated,  setting  forth  the  fact,  or, 
what  is  more  common,  cross-bills,  which  may  enable  hdm 
to  rank  for  the  ftdl  sum  on  the  other  party's  estate,  in  the 
event  of  his  bankruptcy.  In  Scotland,  the  presumption 
firom  his  acceptance,  that  he  has  funds  of  the  drawer  to  the 
amount  of  the  biU^  cannot  be  redargued  unless  by  the 
drawer^s  writ  or  oath.  The  accommodation  being  thus 
proved,  the  drawer  will  be  bound  to  indemnify  him,  but 

'  Stefcm  V.  HiU»  5  Esp^  Wi.  In  De  Beniales  o.  Fnlkr^  cited  14  Eait 
^  note  «»  wiicre  llie  defendanti  had  taken  a  MI),  in  eicbange  fat  other  bOb, 
cipiadj  to  leoorer  payment,  it  was  heldy.tfaat  money  paid  thcfai  by  <he  aeoep- 
^s  ipedaUy  on  aoooimt  of  the  bill,  and  which  their  derlc,  on  getting  it,  did 
Bok  riftne  lo  to  apply,  was  thereby  appropriated  to  that  purpoae,  so  that  there 
^«s  no  Hen  over  it  for  anotlier  ddM  due  to  them  by  the  acceptor. 

'  Aldenon er par«^  1  Madd.  53;  8  Rose,  B.  C  la  App.  |)€r  Vice-Chan- 
celkr. 
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not  Otherwise.  ^  The  acceptor  will  be  also  entitled  to  re- 
tain money  belonging  to  the  drawer,  which  has  come  law- 
fully into  his  hands,  till  the  bill  which  he  has  accepted  for 
the  latter's  accommodatioB  be  paid,  or  till  he  is  secured 
against  it.^  This  rule  has  been  held  applicable,  although 
the  accommodation-bill  had  incurred  the  statute  of  limiu- 
tions,  when  the  principal  debtor  admitted  that  it  was  still 
outstanding.  ^  In  Scotland,  the  sexennial  prescription  is 
held  to  extinguish  the  bill  or  note ;  and  though  the  acknow- 
ledgment of  the  proper  debtor,  by  writ  or  oath,  might, 
notwithstanding,  keep  up  the  debt  against  himy  it  could  not 
create  any  claim  against  an 'accommodation-accqptor.  U 
shall  be  afterwards  explained  under  what  circumstances  such 
an  acceptor's  acknowledgment  could  be  effectual  against 
himself. 

1  In  ^IngUmd,  the  general  obligatioo  of  the  party  aceommodatad  to  ladMUii- 
iy  the  acceptor,  was  admitted  in  Toung  v.  Hockley,  3  WUi.  346;  the  Cooit 
deciding  also,  in  that  case,  that  the  obligation  to  indemnify  did  not  arise  till  ibe 
acceptor  had  paid  the  bill,  and  that,  therefore,  it  did  not  fall  under  the  ceitificite 
gvanted  to  the  debtor  on  a  commission  of  bankruptcy  which  was  iasoed  bdbre 
the  date  of  that  payment  Tins  laat  point  was  likewise  decided  in  Oato  i* 
lUnffin,  3  Wils.  13. 

'  This  principle  was  jadmitted  by  Lord  £Ilenborough  in  Madden  e.  Kenp- 
ster,  1  Campb.  12,  although  the  acceptors  were  refused  the  benefit  of  it,  astfaey 
had  obtained  the  money  which  they  wished  to  retain  from  the  agent  of  the  psftf 
aecommodated,  by  4  false  etatcment,  that  he  owed  it  4o  them  as  the  babnceof 
aa  account. 

'  In  B^orse  o.  l^^lliams,  3  Campb.  418,  Lord  Ellenborougfa,  in  a  fiertioB 
with  the  acceptors  of  an  accommodation-bill,  who  wished  to  retain  monqr  ^ 
they  were  secured  of  their  indemnity  against  it,  held,  that  the  party  accoiaiDO- 
^ated  could  not  plead,  on  the  othef  hand,  the  statute  of  Umitfttioniy  when  1m 
admitted  tl^  bill  to  be  still  outstanding.  * 
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CHAP.  V, 


OF  PAYMENT. 


In  the  present  view  of  our  subject,  we  shall  take  it  for 
granted  that  bills  or  notes  are  to  be  paid,  as  in  the  prece- 
ding chmpter  we  assumed  that  they  were  to  be  accepted 
agreeably  to  tlieir  tenor,  viz.  in  the  case  of  acceptance,  by. 
the  drawee  of  the  bill,  and  in  the  case  of  payment  by  the 
acc^tor  of  the. bill  or  granter  of  tlie  note,  each  of  whom 
respectively  is  the  proper  debtor.  There  is  another  kind 
of  payment,  as  there  is  also  another  kind  of  acceptance,  by 
a  party  who  does  not  accept  or  pay  in  terms  of  the  bill  or 
note,  bat  on  the  failure  of  the  proper  debtor,  for  his  ho- 
nour, or  that  of  some  of  the  other  parties.  But  this  kind 
of  acceptance  or  payment  cannot  be  discussed  till  we  con- 
sider the  case  of  the  parties  designated  by  the  bill  or  note. 
tailing  to  ^accept  or  pay,  and  the  measures  to  be  taken  upon 
their,  failure,  which  shall  be  done  under  the  head  of  Nego- 
tiation. 

1.  A  bill  or  note  may  be  paid  by  any  person  liable  for 
its  amount,  whether  by  the  acceptor  of  the  bill  or  granter 
of  the  note,  as  being  the  proper  debtor,  or  by  any  of  the 
other  parties,  either  drawer  or  indorsers.  A  drawer  or 
indorser,  however,  before  he  makes  payment,  must  ascer-. 
tain  that  the  holder's  recourse  against  him  has  been  pre- 
served by  due  negotiation  of  the  bill  or  note,  otherwise  he. 
will  have  no  claim  of  indemnity  for  the  sum  paid  against 
the  previous  parties,  who  are  liable  in  relief  to  him.  Whlit 
constitutes  due  negotiation  shall  be  afterwards  considered. 


* 
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There  18  also  another  question  connected  with  this  subject, 
y]2.  in  what  cases  payment  made  by  a  bankrupt  is  good  to 
the  person  receiving  it,  or  when  it  is  challengeable  by  his 
other  creditors  ?  But  this  matter  shall  be  discussed,  when 
we  consider  the  effect  of  the  bankruptcy  either  of  the  debt- 
ors or  creditors  in  bills  pr  note& 

2.  Payment,  in  order  to  be  eflfectual,  should  be  made  to 
the  proprietor  of  the  bill  or  note,  or  to  some  person  autho- 
rised by  him  to  receive  it  A  payment,  thcreGore,  to  the 
original  creditor  will  be  unavailing  after  he  has  indorMd 
away  the  bill  or  note,  whether  the  d^tor  has  had  notice  of 
the  indorsement  or  not  >  It  has  been  sakl,  *  that  if  abill 
is  made  payable  to  a  certain  party  on/y,  and  is  not  negotiable^ 
none  but  he,  or  a  person  holding  power  finom  him,  can  le* 
oeive  payment  In  England,  no  bill  ot  note  is  tiegotiaUe^ 
miless  it  is  made  payable  <<  to  order.'*  But  such  words  are 
not  necessary  in  Scotland ;  aUd,  therefore,  eziHness  woids 
would  be  necessary  in  Scotland  to  restrain  the  aegociabilitf 
of  a  bfll  or  note.  When  a  bill  or  note  is  made  payid)]6  to 
A.  '^  for  the  use  iA  B.,**  A.  alcme  has  a  right  to  euet  pay- 
ment *  If  a  party  should  die^  payment  cannot  be  ssMy 
made  to  his  personal  representative,  unless  be  is  likewise 
ddnfirmed  as  executor.  When  the  debtor  does  not  deny 
the  representative's  right  to  receive  payment,  the  osual 
course^  in  an  action  against  him,  is  to  give  decree  condi- 
tionally, ^  the  pursuer  confirming  before  it  is  extracted.* 
In  this  case,  the  decree  cannot  be  enforced  until  he  oenfiims. 
It  has  been  decided  in  England,  ^  that  pil^rment  may  be 
safely  made  to  a  person  acting  as  administrator  under  the 
probate  of  a  will,  although  the  will  itself  tarns  oat  to  be 
forged.    The  same  rule  would  probably  hold  in  Scodasd 

.  >  Botfiicr,  Na  IMk  •  Blviiu,  Ml. 

*  EfMu  V.  CraBlington,  and  SBBiih  v.  Kendal,  m4»y  889^  neCa  1. 

*  Allen  V.  Dundasy  3  T.  R.  185. 
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veffiti&og  a  payment  made  to  an  executor  confinoed  .under 
tLtoff^  will,  since  the  decree  of  confirmadan  is  a  sufficient 
warrant  for  payment. 

Hie  effect  of  payments  to  a  nunor^  1  or  any  party  not  en- 
tided  to  act  for  himself  aa  well  as  the  right  of  a  husband  to 
exact  payment  of  all  bills  and  notes  payable  to  his  wifi^  > 
liave  been  already  explained.  This  right  is^  in  general^ 
salgect  to  the  same  exceptions  in  favour  ol  the  wife^  (as/^ro^ 
porila  negciUain  otherwise,}  which  have  been  already  stated 
with  reference  to  her  power  of  granting  obligations  during 
the  subsistence  of  the  marriage.  ^  It  has  been  said,  ^  that 
payments  to  a  wife  are,  in  general,  inefiectual,  when  the 
debtor  knows  that  she  is  married,  and  vice  versa.  ^  But  it 
would  rather  appear  that  his  knowledge  will  be  presumed, 
and  that  even  ignorance  will  not  excuse  him,  unless  he  shew 
a  reasonable  ground  for  it,  such  as  that  the  marriage  has 
been  always  kept  secret,  since  every  person  ought,  in  gene- 
ral, to  know  the  public  sUOmb  of  any  party  with  whom  he 
deals.  Although  payment  to  a  minor  is  unavailable  to  the 
acceptor  against  the  minor,  except  in  so  fiur  as  the  money 
paid  has  been  profitably  applied  to  his  use,  it  has  been  sta- 
ted by  a  learned  author,  ^  that  such  payment  wUl  be  dfeo> 
toal  against  the  drawer,  seeing  he  must  take  the  risk  of  ha- 
ving made  his  money  payable  to  a  minor.  On  the  other 
hand,  if  the  minor  has  truly  received  the  money  for  the 
drawer's  behoof  and  has  given  him  a  counter-bill  for  it,  it 
has  been  Imd  down^  ^  on  the  principles  already  stated,  that 
the  minor  may  be  restored  against  this  bill,  except  in  so  far 
as  the  proceeds  of  the  other  bill  are  proved  to  have  been 
employed  for  his  benefit 

*  AMU^taS^etrnq,  «Oiit^,  280. 

*  Enkimt,  ^5,1.  •  Fothteri  No^  ISS. 
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'  Payiient  may  be  mode  to  a  factor  dr  mandatary  of  die 
pnHy  m  tiiutd  of  ilte  bill  or  note^  ^  or  to  an  individual  part« 
ner  of  a  company  which  ha&  right  to  it ;  ^  the  same  rules, 
however,  being  observed  regarding  such  payments  which 
bavB  been  already  laid  down  r^arding  the  powers  of  agents 
or. individual  partners.^  In  one  case,  ^  where  the  plaintiff 
b^lwged  to  two  firms,  consisting  each  of  ttro  partners,  one 
in  London  and  the  other  in  Dublin,  (the  other  partner  be- 
ing different  in  each  firm,)  and  the  Dublin  house  transmit- 
ted to  the  London  house  a  bill  drawn  by  the  defendants, 
who  afterwards  dq>osited^  money  with  the  Dublin  house  to 
pay  it,  bi^t  which  money  the  other  partner  of  that  house 
misapplied  without  the  plaintiff's  knowledge,  the  latter  was, 
notwithstanding,'  held  to  be  bound  by  his  partner's  act,  and 
was 'therefore  prevented  from  siiiiig  the  defendants,  in  right 
of  Che  London  house,  along  witli  the  other  partner  of  that 
house,  for  payment  of  the  bill  The  validity  of  payments 
to'one  of  two  or  more  individuals  not  in  partnership,  when 
the  bfll  or  note  ha^  been  taken  payable  to  them  all,  has  been 
already  dilscussed.  ^  It  has  been  said  that,  when  the  payee  of  a 
bill  acts  merely  as  factor  for  another  party,  though  his  cha- 
racter of  factor,  as  seems  to  be  implied,  does  not  wppeBxex^fiide 
of  the  bill,  the  pnncipal  may  countermand  pajrment.  ^  But 
Beawes'^  reprobates  this  dottrinie,  as  overturning  the  validi- 
ty of  all  acceptances ;  and,  certainly,  unless  the  payee's  cha- 
racter of  agent  appears  ex  facie  of  the  bill,  there  seems  to 
be  no  reason  why«the  acceptor's  obligation,  which  is  to  pay 
to  him  absolutdy,  should  be  revocable  by  any  third  party. 
It  has.  been  held  in-  England,  that  a  check  on  a  banker  is 

ft 

'  The  efficacy  of  sii^  pajment  tm  s  fiictor  is  impCed  in  Farene  v.  Bemict^ 
1 1  East.  540,  the  circumstances  of  which  do  not  require  to  be  detailed. 

*  Duff  V.  The  East  India  Company,  15  Ves.  213,  per  Master  of  the  RoHs. 

*  Ante,  246,  264,  ei  eeq. 

*  Jacaud  and  Gordon  r.  French  and  otiiers,  12  East.  317.       *  Ante^,  963-4* 

*  Marius,  72-3.  *  No.  215. 
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revoked  by  the  granter's  death,  so  that  a  payment  of  it  by 
the  banker  will  not  be  gQod^  unless  it  U  made  before  he 
bears  of  the  drawer's  death.  ^  It  seems  %0  be  considered  m 
a  kind  of  mandate.  In  Scotland,^  such  a  check,  being  an 
assignment  of  die  funds  in  the  banker's  hands,  might  be 
completed  by  presentment  to  him  even  after  the  drawer's 
death.  It  has  been  found,  ^  that  payment  to  a  country  at- 
torney who  had  been  employed  by  the  creditor's  town  attor« 
ney  merely  to  arrest,  in  case  of  refusal  to  make  payment, 
was  not  effectual,  and  that  the  debtor  must  pay  over  again. 
The  production  of  a  bill  or  note  will,  in  general,  be  a  suffix 
cient  warrant  for  paying  it  to  the  holder  as  agent  of  the- ere-' 
ditor,'  though  there  should  bo  no  evidence  that  he  is  the 
creditor's  ordinary  agent.  ^  The  possession  of  the  docu- 
ment is  prima  fadt  evidence  of"  his  authority,  though  that 
may  be  dlquroved  by  establishing  that  became  by  it  in  some 
other  way.  ^ 

Th^  rules  as  to  payment  of  a  bill  or  note  which  has  been 
lost  or  stolen  to  the  actual  holder,  in  the  two  cases  of  its 
being  indorsed  blank  or  in  full,  have  been  already  stated.  ^ 
The  general  result  f^pears  to  be,  that,  when  there  is  a  fuK 
indorsement,  the  debtor  cannot  safely  pay  to  the  holder, 
unless  he  knows  that  he  is  the  indorsee,  or  holds  a  mandate 
from  him  to  receive  pajrment;  but  that,  when  the  indorse- 
ment is  blank,  or  the  instrument  is  made  payable  to  the 
bearer,  any  holder  is  entitled  to  payment,  unless  there  is 
reason  to  believe  that  he  has  come  unfairly  by  the  bill  or 

note.     As  to  the  first  of  these  propositions,  it  has  been 

* 

*  Tmte  0.  Hnbert,  2  Ves.  121,  referred  to  in  16  Ves.  45a 
'  Yates  V.  FVecklington,  2  Ik>ug1.  062. 

*  Tliu  drcumstance  was  left  to  the  jury  as  evidence  of  agency,  and  beld  fufll-^ 
cjent  to  prove  it,  to  the  effect  of  charging  the  principal  with  receiving  a  usurious 
payment,  in  Owen  f>.  Barrow,  1  Bos.  and  PuU.  N.  B.  101. 

«  Fdcy,  Law  of  Principal  and  Agent,  181. 

*  Ar  Holt,  C.  J.,  Anon.  12  Mod.  564. 

*  4aUt  \\%  ct  M9. ;  also  34iO. 
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doiArti^  wiMb»  the  ddHor  woidd  mH  be  cftcoiad  If  k 
should  pey  the  bill  or  note  fona  >id^  to  »  person  who  Wd 
taken  it  by  robbery  from  the  actwil  indorsee^  anddaBaaU 
pejmeiit.  by.  personating  him.  But  the  answer  is,  that  At 
indoMemeoti  by  bdng  special,  des^ysetes  a  oertab  pem 
as  entitled  idone  to  reoeiTe  payment,  and  dierelbre  aotita 
to  the  ddbtor  that  he  will  not  be  safe  unless  he  ascotau 
that  it  is  this  person  who  g^  payment.  ^  This  princfk 
seems  equally  applicable,  in  whateyer  way  die  actual  hfiia 
of  the  instrument  has  got  possession  of  it,  whether  by  b 
own  unlawful  actf  or  by  accident,  of  by  the  negligcaoerf 
the  true  creditor*  It  is  also  applicaUe  where  the  hoUa 
endeavours  to  get  payment  by  an  ladorseniMit  fiyrged  a 
name  of  the  true  creditor  in  his  own  favour;  for  diia  is,ii 
fiict^  no  indorsement  at  all,  aowL,  however  deslerously  itnw 
be  executed,  the  debtor  is  no  more  justified  in  pajioga 
the  faith  of  it,  than  he  would  be  entitled  to  tdke  cn& 
against  a  person  who  had  funds  in  his  hands  ibr  ps^fiog* 
draft  forged  in  bis  name.  *  The  same  doctrine  seems  apft 
cable  in  the  case  of  payments  made  to  a  person  daimiig* 
a  forged  commission  of  factory,  thoi^h  the  oontraiy  is  td 
to  have  been  once  decided, '  In  all  these  casesp  a  pnfO 
degree  of  care  would  have  detected  the  fiorgpery ;  andyiftk 
debtor  chooses  to  pay  without  exerting  proper  care^  he  w^ 
bear  the  risk<>f  doing  so. ^  Gases  may,  perh^is,  bec» 
ceived,  in  which  the  ne^^igence  or  fraud  of  die  creditor  a^ 
have  ccmcurred  with  that  of  the  actual  holder,  in  aAsdif 
him  reasonable  ground  to  believe  that  he  was  safe  inpajN 

1  V^Mm,  Na  ISB. 

■  InBoriaiidihI1ititl«Bttikor01a^ow,F«b.l7e8;M(OR.677,il«»^ 
dnt  abmk  wm  not  bound  to  pay  Talue  for  notes  forged  in  dieir  ntaWiiB'^ 
itbena  forged  note  U pretenced,  they  tfo  entitled  to  stop  its  carreney, ^7 1^ 
ing  a  doquet  on  it,  certifying  that  it  is  a  forgery. 

>  Forbes,  117-ia  «  Vide  Foibcs,  US. 
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die  moiieyt  ai^d  SDch  negUgeace  or  fraud  may,  in  these  spe- 
eud  ca^esi  give  him  a  goo4  claim  against  the  oreditor  in  the 
hill  or  iiole.  Bu^  the  state  of  the  title  em  fame  of  the  bill  or 
oote^  which  fonns  the  on^  question  at  present,  cannot  jusf 
tify  him  in  making  payment.  He  will  not  even  be  justified 
la  doing  so  upon  a  bill  or  note  payable  to  the  bearer,  when 
4lie  hoIder^s  right  is  liable  to  suspicion.  For  instancy  it 
has  been  decided  that,  when  bankers  paid,  without  inquiry, 
a  check  n^iic^  had  been  drawn  by  a  customer,  but  was  torn 
by  him  and  thrown  away  as  useless,  and  afterwards  pieced  U>- 
gsther  by  some  stranger  who  presented  it,  the  rents  being 
still  visible^  the  bankers  could  not  take  credit  for  it  in 
theur  customer's  account.  ^  When  the  indorser  of  a  bill 
ledges  money  with  his  bankers  to  pay  it,  and  the  banker's 
derk,  by  mistake,  pays  with  it  another  bill  for  the  same  8us^ 
payable  at  the  same  place^  and  accepted  by  the  same  persoi^ 
it  has  been  held  that  the  party  depositing  the  money  has 
no  daim  against  the  person  who  has  got  payment,  but  only 
against  the  bankers.  ^  The  bankers  alone  are  the  parties  to 
whom  he  has  given  credit,  and  any  transaction  between 
them  and  the  hdder  of  another  bill  is  altogether /us  Uriu 
tahim.  It  seems  to  have  been  held,  however,  that  the 
bankers  mi^t  recover  the  money,  as  having  been  paid  by 
mistake. 

The  efficacy  of  payments  made  to  bankrupts  shall  be  af- 
terwards discussed,  in  the  Chapter  on  Bankruptcy. 

Jt  follows  from  what  has  been  already  stated,  that  a  bill 
cur  note  transferable  by  delivery  cannot  be  safely  paid  to  the 
bearer  before  it  becomes  due. '  The  same  observation  ap- 
plies to  such  payment  when  made  to  a  person  holding  a 
mandate  from  the  creditor,  because  the  mandate  may  be 

^  Sdiolfly  V'  Bmnbotlom,  8  Ctmpli.  485^  ^  Lord  EUenbonmgh. 
*  BogVB  0.  K^,  S  Omipb.  ISS^  jkt  Lord  Ellenborougb. 
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recaHed  before  the  term  of  payment  arriTes*  There  iots 
not,  however;  appear  to  be  any  risk  in  payii^,  even  before 
the  term  of  payment,  to  a  person  specially  named  as  payee 
or  indori^ee^  whether  he  holds  the  bill- or  note  on  his  own 
account,  or  as  mandatary  for  another,  provided  his  right 
ex  Jbeie '  of  it  is  absolute  and  unqualified*  ^  The  con- 
trary doctrine,  which  has  been  laid  down  by  some  n^ 
tbors,  ^  proceeds  on  the  exploded  notion  that  the  psyee's 
right  is  ohly  a  mandate,  which  the  drawer  mby  recaH 
before  the  term  of  payment.  But,  on  the  otiher  hand,  if 
the  debtor,  from  the  prospect  of  some  benefit  by  the  rate 
of  eacohange  or  otherwise,  should  offer  payment  before  Ae 
term:  arrives,  the  creditor  is  not  bound  to  tlJ^e  it,  since  the 
term  of  payment  is  a  condition  of  the  bill'  or  note,  fixed 
'equally  for  behoof  of  both  parties.  ^  If  the  credited  has 
iunds  of  the  debtor  in  his  hands,  he  cannot  retain  these 
fonds  in  security  of  a  bill  or  note  till  it  falls  due,  unless  the 
debtor  becomes  insolvent.  ^  •  But  his  right  of  retenticm  is 
complete  as  soon  as  the  term  of  payment  arrives ;  and  if  he 
has  money  of  the  debtor  in  his  hands,  the  debtor  may 
immediately  apply  it  in  payment.  In  a  recent  English  case^  ^ 
it  was  decided  that  a  banker  might  apply  a  customer's 
money  in  his  hands  to  the  extinction  of  a  bill  accepted 
by  the  customer,  and  which  the  banker  had  acquired  by 
discounting  it,  though  the  customer  died  on  the  day  that 
it  fell  due,  the  bill  having  been  written  ofi^  in  the~b8nkef^s 
books  as  paid  an  hour  before  he  heard  of  the  customer's 
death.  In  Scotland,  the  law  would  have  warranted  him 
to  pay  the  one  debt  by  the  other,  without  any  operation 
in  his  books.  But,  in  the  same  case,  it  was  decided,  that 
the  banker  could  not  set  ofi^  any  part  of  the  sum  due  to  his 

* 

>  Forbes,  109;  Dupuys  de  la  Sena,  12,  7. 

s  MoUoy,  B.  2,  c.  10,  §  32^  and  Malyne%  C.  6,  Obi.  la 

•  Forbes,  106.  *  Vide  2  BeU,  102. 

*  Rogerson  v.  Laibbrooke,  7  Moore,  il2i 
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cusfomier  against  a  note:  gnhted  b^.  hiili  vfaieK  die  bfltdkic]^ 
had  discoimted,  and  of  wluch  tbe  teita  of  payment  mta  not 
arrived,  aedbg  he  Jiad<  giyea  eiaedit.for  it  till  ikerh^  T&ia 
principle  waB  hsSd  to^eacdude  tbe  application  of  tbe'Enigllsfit 
statute  of  setoff,  and  the  sanie*  principle,  would  have  eai** 

eluded  eompensation  in  SootlaiuL -      .  . .    .   Jl 

By  the  law  of  .Scotland,  as  well  as  that  of  Englaad^ 
bills  or  notes  do  not  become  payable  till  the  thilpd  JHf 
after  the  term  fixed  for  paymoit.  These  thfee  dAjs,  art 
called  days;  of  grace.  It  is  said  by  one  author^  I  that  Ae 
debtor  may,  if  he  (Chooses,  insiBt  on  die  creditor  tiildbg 
payment  as  soon  as  the  bill  or  note  &Ufl  due,  dra:^  die 
days  of  gmce  shdidd  not  hare  been  esqured^  thiis  ^Bddition- 
al  term  being  merely  aa  indulgence  in  his  fiivoikr)  which 
he  may  renounce.  This  doctrine  does. not  seem  tb  ba?t 
been  held  in  this  country.  At  all  events,  die  bill  or  note 
iiust  be  paid  on  the  last  day  4>f  grace ;  and,  if  it  shoidd 
all  on  a  Sunday^  or  on  a  day  ^en,.  by  public  author 
'ity,  ^  no  business  csaa  be  done^  payment  must  be  made  oil 
he  preceding  day.  ^  Days  of  grace  are  allowed  on  all  bills 
>r  notes  payable  at  a  definite  term,  whether  afler  date  or 
ifter  sight.  Ko  days  of  grace  are  allowed  on  bills  or  notes 
)ayable  on  demand.  The  same  rule  has  been  laid  down  by 
»ome  authors  with  regard  to  bills  or  notes  piiyable  at  sight.  ^ 
But  it  was  taken  for  granted  in  an  early  English  case,  ^ 
hat  days  of  grace  were  to  be  allowed  on  such  bills.  Th^ 
lame  thing  was  also  assumed  in  another  case,  ^  where  it  was 
loubted  whether  they  were  allowed  on  a  bill  payable  a  cer^ 

1  Dupuys  de  la  Sema,  c  12,  §  9.  >  Forbes,  lOi. 

'  lUs  was  dedded  in  Smith  and  Biyne  r.  Laing,  Arthur  and  Co.  89th  Jiin^ 
ITSe,  Morr.  161S. 

«  Forbea>  107 ;  Fotfaier,  ITS ;  Joutsee  de  TOrdonnanpe,  1673,  68;  Beawes, 
So,  256  i  Kyd,  la  *  Debars  ti,  Harriot,  1  Show.  16S. 

^  Coleman  v.  Sayer,  1  Bamardist.  SOS. 

2c 
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tftia  time  pfkt  ai^it  Agab,  ia  a  more  Roent  CMe»  ^  wbere 
the  qnesticm  wasi  whether  a  bill  payable  at  sight  was  includ- 
ed uider  an  excq>tioii  in  the  stamp  act)  28  Geo.  IIL  c.4d^ 
^  4^  in  favour  of  bills  payable  oti  demand^  the  Court  decided 
that  it  was  not ;  and  Buller,  J.^  mentioned  a  case  tried  be- 
fore Willes,  C.  J.,  in  London,  in  which  a  jury  of  mercfasnts 
were  of  opinion  that  days  of  grace  are  allowed  on  bills  pay- 
able at  sight  In  Amsterdam,  days  of  grace  are  allowed 
on  such  biMs.  *  There  does  not,  indeed,  seem  to  be  any 
meaning  in  the  difference  of  name  between  the  two  kinds  of 
bills,  uidess  there  was  also  thb  real  distinction  between  them. 
There  has  been  no  decision  on  this  subject  in  Scotland. 
-  By  the  law  of  Scotland,  payment,  whether  of  a  foreign  or 
an  inland  bill,  (for  they  are  both  on  the  same  footing  in  dm 
respect,)  most  be  made  at  any  hour  of  the  last  day  <tf  grace 
when  it  is  demanded.  ^  In  England,  this  rule  has  been  long 
established  with  regard  to  foreign  bills,  it  being  laid  down 
that  the  holder  is  entitled  and  bound  to  protest  on  the  last 
day  of  grace,  if  payment  is  not  made  on  that  day  when  de- 


■  J*Aiuoii  tv  TliaBitt,  Bayley»  71^  note  SQL  Hut  mafhar  alto  eKprcnei  Iw 
ewn  opinion,  196^  that  dajs  of  grace  are  allowed  on  bills  payable  after  ijgliL 
Vide  likewise  Sdwyn's  N.  P.  353,  5th  edition.  ■  Foriies»  107. 

^  •  In  Chiiekshanks  v.  fifitchdl,  17-89  June  1746|  Morr.  1576,  trfiich  wis  tfw 
case  of  a  bill  drawn  in  ScoUand  an  Ixmdon,  the  Court,  after  endenee  as  to  ik 
practice  regnrdrng  foreign  UUa,  dedded  that  the  protest  was  nnU,  when  taktttht 
daj  after  expiry  of  the  days  of  grB<^  Hie  aigument  of  the  sucoeasfiil  party  vai, 
tiiatthe  days  of  grace  did  not  amount  to  a  delay  of  payment,  but  were  an  ioduU 
gence^  not  inconsistent  with  a  protest.  It  was,  of  course,  implied  that  the  debtor 
waa  bound  to  inake  payment  at  any  time  on  the  last  day  of  grace,  wwe  a  pntot 
could  not  then  be  competent  for  non-pi^rment,  unless  payment  was  due.  HMaaas 
princq^  waa  finlkmed  in  Tod  v.  Maxwell,  12th  July  1756^  Moir.  1569;  where 
s  bill  on  London  was  found  not  to  be  properly  ncgotiatad  by  piuiastiiig  it  the 
day  after  axpiiy  of  the  days  of  grace.  Althou^  both  these  are  »»"^«tT*  of  fo- 
fsign  biUsy  no  distinction  in  piinGiple  appears  to  have  bean  crer  TBCiigBiir^  ia 
ficotUmd  on  this  point  betwixt  them  and  inland  bills. 
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Huudded,  ^  or  at  least  is  not  offered  in  such  time^  that  the 
holder  may  be  enabled,  m  esse  of  non-payment,  to  take  a 
protest  that  day.  With  regiard  to  inland  bills,  it  was  at 
one  time  held  that  the  debtor  had  the  whole  of  the  last  day 
of  grace  to  pay  them.  *  But  £his  rule  was  afterwards  much 
disputed;^  and  it  seems  to  hare  been  at  last  settled,  in  con* 
formity  with  the  principles  laid  down  in  Scotland,  that,  if 
the  debtor  refuses  payment  at  any  time  on  the  last  day  of 
graces  the  bill  may  be  immediately  protested*  ^ 

The  mode  of  computing  the  term  of  payment,  whether 
with  reference  to  the  time  mentioned  in  the  bill,  or  the 
number  of  additional  days  allowed  as  days  of  grace,  varies 
in  different  countries*  When  a  bill  or  note,  drawn  in  one 
country  and  payable,  in  another,  is  made  payable  a  certain 
timeq/ler  daie^  the  computation  of  the  term  of  payment  is  un-* 
derstood  to  depend  on  the  style  or  mode  of  calculating  time 
that  prevails  in  the  place  where  it  is  drawn.  ^  For  the  term 
of  payment,  in  that  case,  bears  reference  to  the  ddtCf  which, 
of  course,  must  depend  on  the  style  of  the  country  where 
tile  bill  was  dated.  In  all  other  cases,  the  term  of  payment 
must  be  computed  according  to  the  style  of  the  country 

*  The  law  is  laid  down  almost  in  those  tenos,  in  Tassel  v.  Lee,  1  Lord  Rajm. 
743L 

*  Ptr  BuUer,  J.,  in  Colkett  i^.  Freeman,  8  T.  R.  6L  The  same  opinion  was 
^  down  by  lAod  Kenyon,  G.  J.>  in  LefUey  o.  Mills,  4  T.  R.  174.  But  it 
^u  then  contested  by  Buller^  X,  who  laid  it  down  as  a  settled  rule,  that  **  the 
"  nature  of  the  acceptor's  undertaking  is  to  pay  the  bill  on  demand  at  any  time 
*'  of  the  third  day  of  grace.**  The  case  was  decided,  not  on  this  general  ground, 
but  on  the  qpecial  terms  of  the  English  act  of  W.  IIL  regarding  protests  on  in. 
iaadbiUa. 

'  Per  Lord  Alvanley  in  Haynes  v.  Birks,  3  Bos.  and  Pull.  599,  who  obser- 
rej  that  t^  rule,  though  laid  down  by  Lord  Kenyon  in  LeiUey  v.  Mills,  note 
2f  was  not  aescnted  to  by  BuUer,  X 

*  This  doctrine  waa  laid  down  by  Lord  Ellenborough  in  Burbridge  v.  Mao- 
■^^rs  3  Campb.  194^  and  afterwards  assented  to  by  the  Lord  Chancellor  in 
Molme  eg  parte,  19  Yes.  216.  The  same  rule  seems  to  be  implied  in  Hume 
I.  Peploe,  8  East.  168-9. 

*  Marius,  6».90 ;  Bayley,  201-2. 
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titx^  bill  is  payable^  wxte  in  this,,  as  will  as  ddrer 
partictilats  pf  the  contEact»  parties  are  understood,  (miless 
^ere  the  contrary  is  expitessed^  as  in  the  preceding  case^)  to 
have  in  yiev  the  law  of  the  country  whe^e  the  contract  is 
to  .be  performed.  ^  In  the  first  case  now  mentioned,  the 
date)  be^g  written  according  to  tbe  place  where  the  bill 
was  drawn,  must  be  reduced  of  carried  forward  according 
to  the.  style  of  the  fince  where  it  is  payable ;  and  the  tenn 
of  payment  must  then  be  calculated  frcMn  the  date  so  carried 
fbrirard.^ 

The  days  of  grace  are  invariably  regulated  by  tbe  caa^ 
tom  of  the  country  where  the  bill  or  note  is  made  payable. 
In  Eng^bnd  and  in  Scotland,  as  well  as  in  most  countries  of 
Europe,  the  days  of  grace  are  exclusive  of  the  day  on  which 
the  bill  or  note  falls  due.  ^  But  in  Hamburgh,  where  the 
days  of  grace  are  eleven,  it  is  said  to  have  been  decided,  ^ 
that  the  holder  need  not  present  a  bill  or  note  for  pay- 
ment tiU  the  eleventh  day,  if  it  is  a  post-day ;  although,  if  it 
is  not,  he  must  present  it  the  immediately  preceding  post- 
day.  On  the  other  liand,  if  the  drawee  resides,  not  at  Ham- 
burgh, but  at  Bremen,  or  some  place  in  daily  intercourse 
with  it,  it  is  enough  to  present  the  bUl  or  note  on  the  ele^ 
venth  day,  though  it  should  not  be  a  post-day.  ^ 
«  A  bill  or  note  drawn  between  two  diffisrent  countries  is 
sometimes  also  made  payable  at  usance ;  this  being  the 
period  usually  allowed  for  the  payment  of  bills  or  notes  be- 
tween two  countries.  Usance  varies  from  fourteen  days,  to 
one  two  or  three  months  after  the  date  of  the  bilL  Double 
or  treble  usance  is  twice  or  three  times  the  usual  time^  and 
half  usance  is  half  that  time.  The  days  of  grace  are  added 
after  expiry  of  the  usance  specified  in  the  bill. 

>  Manila,  lOO-l.  '  Dnd.  89 ;  Baytey,  SOS. 

*  Forbes,  lOi.  «  OokbmiUi  v.  Sbee,  Bq^,  109. 

*  Goldsmith  v.  Bland,  Bayley,  199. 
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« 

A  table  is  subjoined  in  the  Appenduc  of  the  nuinber  of 
days  of  grace  allowed  in  different  countries  of  Europe,  as 
well  as  the  length  of  the  usances  established  betwixt  difie* 
rent  countries* 

When  a  bill  or  note  is  made  payable  a  certain  time  (whe- 
ther expressed  in  days,  months,  or  usances,)  after  date  a^ 
after  sight,  this  period  is  computed  exclusively  of  the  date 
or  day  of  presentment  of  the  bill  or  note.  ^  When  the  term 
that  the  bill  or  note  has  to  run  is  expressed  in  months,  ear^ 
lendar  months  and  not  lunar  months  are  understood.  * 
Though  one  of  these  months  should  be  longer  than  the 
succeeding  month,  the  term  of  payment,  if  it  is  a  month, 
is  never  carried  into  the  third  month.  For  instance,  whe- 
ther a  bill  or  note  be  dated  on  the  2ath,  29th,  SQth,  or  8Ist 
January,  if  it  is  made  payable  a  month  after  date,  it  will  be- 
x>me  due  on  the  28th  February,  or,  in  lei^  year,  on  the 
?9th.  ^  It  has  been  laid  down  by  Marius,  ^  that  when  a  bill 
»r  note  is  made  payable  in  a  month  and  a  hal^  or  half  a 
lonth,  the  half  month  must  be  held  to  consist  only  of  fif- 
een  days.    On  the  other  hand,  a  modern  French  author  ^ 

>  This  was  dedded,  as  to  a  bill  payd^le  after  date^  in  Hague  «•   FVandi, 
Bos.  and  Pull.  173;  aato  HUs  pajdile  after  right,  it  waa  held  by  Trabji  C. 

.»  in  Bellaais  v.  Haiter»  1  Lord  Raym.  2S0f  and  waa  taken  for  granted  in 

rampbell  v.  French,  6  T.  R.  218. 

•  Beawca,  No.  25a 

'  Kyd,  6,  JBeawes,  Na  253-5;  Mariua,  74;  Foibcs,  104-5.  In  Jamm  «. 
[nith  &  Co.,  17th  June  180%  Monr.  App.  to  BiU,  18^  where  a  bill  was  dated 
1  30th  April,  and  payable  three  months  after  date^  it  is  said  to  haye  been  held 
that,  by  the  practice  of  merdiants,  the  2d  August  was  the  last  day  of  grace," 
>t  the  dd,  which  it  would  hanre  been  according  to  the  rule  stated  in  the  text, 
ut  this  was  not  so  decided,  and  the  foregoing  aotboritifa  seem  to  p|o?e, 
at  the  oontnury  is  the  practice  of  merchants. 

*  9a 

*  PnrdcsBus,  No.  25L 
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kolds,  that  it  should  be  sixteen  days,  thus  giving  the  debtor 
the  benefit  of  the  31st  day.  There  is  no  decision  on  the 
point 

When  no  term  of  payment  is  mentioned  in  a  bill  or  note, 
It  would  probably  be  held  payable  at  sight,  ^  and,  in  that 
ease,  according  to  the  doctrine  already  stated,  days  of  grace 
would  be  allowed  upon  it.  It  is  stated  that  no  days  of  grace 
are  claimed  on  bank  post>-bills  payable  after  sight;  the  cur- 
rency of  which,  it  is  said,  commences  on  the  day  after  their 
presentment.  ^  It  is  the  custom,  on  all  bills  payable  to  the 
excise,  to  allow  six  days  in  addition  to  the  days  of  grace, 
on  payment  of  a  shilling  to  clerk  for. his  trouble,  at  the 
end  of  the  six  days ;  and  this  custom,  being  general,  has 
been  so  far  judicially  recognised,  that,  in  one  case,  where 
the  commissioners  of  excise,  being  payees  of  a  bill,  had 
given  the  additional  six  days,  Lord  Mansfield  held  that 
they  were  not  thereby  cut  ofi^  fi*om  their  recourse  against 
thedrawen' 
•  If  the  creditor  in  a  bill  or  note  will  not  take  payment 

» 

when  it  becomes  du^  the  debtor  ought  to  tender  it  to  him 
by  form  of  instrument.  ^  It  is  said  to  have  been  decided, 
tiiat  such  a  tender,  even  without  subsequent  consignation* 
wUJ'free  him  from  all  claim  for  interest.  ^  But  consigna- 
tion in  some  responsible  bank  seems  to  be  the  only  mode 
^f  freeing  him  from  all  future  claim.  This  consignation 
would  appear  to  be  sufficient  if  made  by  form  of  instrument ; 
but  he  will  be  freed  from  every  risk  of  challenge,  if  it  is  made 
by  warrant  of  a  judge.  ^  Consignation  will  not  be  sufficient, 

'Waftcr,v.  Atwoody  HMod.  190;  Scarlett,  C.  14^  R.  5;  FoibcB,  104u 

*  Lorelaas,  247.  '  Wdfoid  vi  Hankin,  dtad  by  Cfaitty,  99S. 

•  Forbes,  112. 

•  Baick  o.  BlacLwood,  ]2Ui  July  1703,  cited  by  Forbes,  108-^ 

*  Uns  it  the  mode  su^ested  by  Forbes,  112. 
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unless  there  be  a  previous  tender.  ^  Nor  will  consignation 
m  Scotland  be  sufficient  on  a  debt  payable  in  London,  uup 
less  the  amount  of  exchange  is  also  consigned.  >  The  cre- 
ditor is  not  bound  to  accept  an  offer  of  payment  from  the 
debtor  or  any  third  party,  after  the  bill  and  protest  have 
been  sent  away,  or  even  though  they  shouhT  not,  after  he 
has  re^lrawn  fi>r  the  value* '  Indeed,  it  would  appear,  that 
he  is  not  bound  to  accept  such  an  offer,  even  whoi  made 
on  the  last  day  of  grace,  after  paym^t  has  been  refused 
and  the  bill  protested,  unless  the  expense  of  the  protest  ia 
also  offered.  ^  An  offer  of  payment  by  the  drawer  or  in* 
dorsers  of  a  bill  or  note,  is  sufficient,  when  made  as  soon  as 
they  have  got  notice  of  non-payment.  ^  But,  as  each  of  diem 
has  guaranteed  payment  by  the  proper  debtor,  the  .expensea 
incnrred  through  his  non-payment  must  likewise  be  ten- 
dered by  them  at  the  same  time. 

*  £arl  of  Qiieensberry  v,  Duke  of  Buccleugh,  9th  July  1675^  cited  by  For« 
^112. 

'  lo  Temple  v.  WaUaoe,  18ch  Feb.  1701,  also  dted  by  Forbei,  118,  •  pcnon 
who  bad  sui^pcnded  m  chaige  on  m  debt  of  this  kind  upon  conrignation,  was  ofb. 
daioed  to  uplift  tbe  consigned  money,  and  pay  it  at  London,  where  the  debt 
v»  payable,  in  respect  that  he  had  not  consigned  the  Amount  of  the  exchange. 

*  Forbes,  Iia 

'  In  the  EngUah  case  of  LefUey  v.  Ifills,  4  T.  R.  170,  where  payment  of  a 
biB  was  offered  on  the  last  day  of  grace,  after  it  had  been  rcftised  «n  tiie  lama 
(Isy,  sad  a  protest  taken,  the  creditor  was  found  not  entitled  to  the  expense  of 
tbe  protest.  But  this  decision  proceeded  on  the  terms  of  the  English  act  9  and 
10  Wil.  III.,  which  were  held  not  to  authorise  a  protest  on  inland  bills  till  af- 
ter the  last  day  of  grace.  This  ground  of  decision  is,  of  course,  InappUcsble  to 
Scodand. 

*Tbn  was  decided  in  Walker  v.  Baiaes,  5  TjU^t.  240^  by  the  Court  of  Com- 
moi^  Fleas,  in  a  question  with  the  drawer ;  it  being  held  that  he  waa  not  bound 
to  pay  till  within  a  reasonable  time  »fter  he  had  got  notice^  (in  this  case  ha 
tendered  payment  the  day  after,}  as  he  could  not  knosr  till  then  who  waa  the 
bolder  of  the  bilL  But  tbe  true  dootripe  ^pem  to  be,  that  the  drawer  and  in- 
dencn  eug|it  to  be  always  teady  to  make  payment  at  any  tame  after  the  bill  or 
note  haa  AUcn  due,  juid  will  therefore  be  liable  immediately  upon  teceiviqg 
Mtice.    Bftylcyt  280.    See  alio  pbtL  under  tbe  bead  of  Noticei  adfimu 
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It  has  been  a  questioil,  in  the  event  of  a  bill  or  note  not 
^p^Qifying  a  particular  place  of  payment,  whether  the  ao 
j^tw.ot  granter  is  bouoil  to  seek  out  the  creditor  and  make 
jM^menty  or  whether  the  latter  ought  to  i^ly  for  it?  This 
'Question  cannot  occur  unless  with  the  acceptor  or  graoteri 
9Aio  are  the  proper  debtors ;  for  the  other  parties  cannot  be 
Jlioiu^d  to  pay,  or  even  to  know  that  the  prqper.  debtors  have 
ftiled»  until  it  ia  notified  to  them.  But  the  proper  debtors 
iscMiBt  pagr  absolutely,  and  at  all  cTents.'  With  regaid.tD 
^eoOf  Forbes,^  though  he  notices  the  questicMi  now  statedi 
•aa  being  discussed  unsatisfactorily  by  a  foreign  jurist, '  does 
aDt  decide  it,  but  lays  down  a  distinction  between  the  place 
where  payment  ought  to  be  made,  and  that  where  it  maybe 
«ued  fos^  and  then  proceeds  to  say,  that,  where  no  place  cf 
^jNtyment  is  specified,  the  creditor  ought  to  require  it  *<  at  the 
'<  debtor's  dwelling-house,. or  shop,  or  oflioe,  and  there  pro- 
'^  test  for  want  of  it.*'  This  passage  seems  to  refer  only  to 
what  the  creditor  should  do  ini>rder  to  preselrre  his  recourse 
ffgain^t  th^  drawer  and  indorsers,  of  which  afterwards.  Bot, 
-as  to  the  question  where  a  debtor  ought  to  pay  when  no 
'place  is  specified,  it  seems  to  be  held  in  England,  that  he  is 
bound  in  all  cases  to  seek  out  his  creditor ;  and  that  the  Ist- 
t^fl  when  the  debt  becomes  due,  may  nuse  an  action  without 
giving  him  any  notice. '  This  doctrine  has  been  i^phed 
specially  to  the  case  of  bills  and  notes;  it  being  held  that  it 
is  not  necessary  for  the  creditor  to  aver  a  demand  on  the 
,  ^ebtor,  even  when  a  note  is  payable  on  demand,  as  the  obli- 
gation implies  an  absolute  debt  preceding  which  even  the 
words  ^*  on  demand**  do  not  qualify.  ^    TUs  rule,  however, 

»  lllJe.  '  ScacoM,  S  %  GloM.  6,  N.  »U1. 

*  Chittf ,  249,  and  sutliorities  tlicra  refand  to. 

•  tliii  was bdd in  BnmbaO  v.  Bortl»  10  Mod.  98^  wfakfanaa  Ihe  CM«f* 
fiote  payable  on  demand ;  and  In  Wiwmpumv,  Coiilaoa»  1  WOa.  88^  wfaadi «» 

Ub^  eaaa  of  a  note  payable.fiMr  noiie»  alUr  data.  ThtwaaoBnimwmahoUki 
in  WesmMTv.  Ktan^  1  8ir.  tSS. 
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seems  to  be  considered  by  a  recent  author  aa  too  strict^ 
and  hQ  has  suggested  that  the    holder  should  perhaps 
be  required  to  present  the  bill  or  note  to  the  debtor  before 
being  entitled  to  sue  him  for  it  ^    It  would  appear,  in- 
deed, with  regard  to  debts  generally,  that  when  a  debtor 
engages  to  pay  without  specifying  any  place  of  payment,  he 
contracts  an  absolute  obligation  to  pay  the  creditor  as  soon 
as  the  term  of  payment  arrives ;  and  that,  therefore,  he  is 
bound  to  perform  this  obligation  in  terminia  wherever  the  cre- 
ditor may  be.   The  creditor,  on  the  other  hand,  fulfils  his  part 
of  tliQ  contract  by  simply  receiving  and  discharging  the  debt. 
This  rule  seems  also  applicable  to  bills  or  notes  in  so  far 
as  regards  the  original  payee,  who  must  be  known  to  the 
granter  or  acceptor,  because  an  obligant  is  bound  to  know 
the  party  in  whose  favour  he  contracts.     Nor  is  it  incom- 
patible with  the  subsistence  of  the  rule  to  this  extent,  that 
the  creditor  must  present  the  bill  or  note,  and  afterwards  take 
a  protest,  in  order  to  authorise  summary  diligence,  even  »» 
gainst  the  acceptor  or  granter ;  for  this  is  prescribed  mere* 
iy  as  a  requisite  of  summary  diligence,  and  does  not  there- 
fore apply  to  those  cases  where  the  creditor  is  either  not  in- 
clined or  not  entitled  to  use  such  diligence.    There  does^ 
indeed,  appear  to  be  an  exception  to  this  rule,  in  the  case  of 
bills  or  notes  payable  on  demand,  as  well  as  those  which  are 
payable  at  or  afler  sight ;  because,  although  there  is,  in  both 
cases,  a  debt  absolutely  due,  yet  the  debtor  does  not  seem 
bound  to  pay,  in  the  latter  case,  till  afler  the  bill  or  note  has 
been  presented  to  him,  or  in  the  former  case,  till  the  creditor 
intiniates  his  wish  to  have  payment  by  making  a  demand.  It 
does  not  seem  correct  to  hold,  as  in  England,  that  an  action 
is  a  sufficient  demand,  since  neither  action  nor  diligence  ap- 
pear to  be  oomp^ent  till  the  debtor  has  had  an  opportunity 

1  Chitty,  249. 
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to  pay  and  has  refused.  But,  in  all  other  cases,  tlie  rule  now 
stated  appears  to  be  correct  with  reference  to  die  cMrigind 
creditor.  On  die  other  hand,  as  the  debtor  cannot  be  presu- 
med to  inquire  about  every  indorsee  or  holder  of  the  bill  oi 
note,  since,  by  granting  or  accepting  such  a  document,  he 
renders  himself  e(}ually  liable  to  any  indorsee  or  holder  ac- 
tual or  future,  it  is  not  to  be  supposed  that  eithear  party  con* 
templated  an  obligation  by  him  to  make  payment  as  soon 
lus  the  debt  was  due,  without  having*  notice  who  was  the 
holder.  In  this  case,  therefore,  of  an  indorsee,  or  any  hd- 
der  besides  the  original  payee,  presentment  br  notice  "seem 
necessary  to  warrant  an  action  even  against  the  acceptor. 

What  has  been  now  stated  refers  to  those  cases  where 
no  place  of  payment  is  e^cified.  The  efifect  of  such  speci- 
fication, whether  inserted  in  the  body  of  a  bill  or  note,  or 
subjoined  to  the  acceptance,  or  contained  in  a  separate  me» 
morandum,  shall  be  considered  with  reference  to  the  pre- 
sentment of  bills  cmd  notes.  In  the  meantime,  it  may  be 
stated  generally,  that,  when  a  place  of  payment  is  meikCioiH 
ed  in  the  body  of  a  bill  or  note,  payment  ought  to  be  made 
at  that  place,  and  that  the  law  of  that  place  must  regulate 
every  thing  connected  with  die  mode  of  payment,  since  the 
parties  must  be  held  to  have  had  it  in  view  when  they  sti- 
pulated that  the  contract  should  be  there  performed.  When 
bills  or  notes  are  signed  by  a  company,  it  seems  to  be  im- 
plied that  the  bill  or  note  must  be  presented  at  their  place 
of  business,  since  it  i$  only  there  that  they  do  business  as  a 
company.  * 

It  has  been  already  explained,  that  payment  of  bills  or  notes 
must  be  made  absolutely,  and  that  they  cannot  contain  an 
alternative  obligation,  either  to  make  payment  or  to  do 
some  other  act*  Forbes  ^  has  mentioned  the  case  of  an  ob- 
ligation, either  to  procure  a  discharge  of  certain  bills  or  to 

*  Vid€  I  Bdl|  321  •  103-1. 
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pay  the  value.    But  this  appears  to  have  been  a  separate 
agreement,  not  an  obligation  contained  in  any  bill  or  note. 
It  has  been  likewise  shewn,  that  the  payment  of  bills  or  notes 
must  be  stipulated  and  made  in  money,  not  in  any  other  kind 
of  commodities.     Farther,  payment  must  be  made  in  the 
coin  in  which  k  is  stipulated  to  take  place,  or,  if  no  pArti* 
cular  coin  is  mentioned,  it  must  be  made  in  that  which 
is  the  legal  money  in  the  place  of  payment  where  the  bill  or 
note  falls  due.     There  is  a  question  connected  with  this 
subject,  viz.  whether  the  debtor  or  creditor  is  to  bear  the 
loss  of  any  depreciation,  or  reap  the  benefit  of  any  rise  that 
may  take  place  during  the  currency  of  the  obligation,  in  the 
coin  in  which  payment  is  stipulated  ?    Forbes  ^  decides^ 
that,  in  this  event,  the  creditor  must  bear  die  loss  or  suf- 
fer the  benefit,  unless  where  he  has  specified  the  value  of 
the  coin  in  which  payment  is  to  be  made ;   in  which  casQ 
according  to  this  author,  the  number  of  pieces  paid  will 
be  greater  or  »naller,  according  as  their  value  has  been 
diminished  or  enhanced.     Even  this  stipulation,  he  seem$ 
to  hold,  would  only  be  considered  as  applicable  to  such  al* 
terations  of  value  as  are  made  by  custom,   and   not  Co 
those  which  are  made  by  public  authority.     He  lays  it  down, 
that  public  authority  must  decide,  in  all  cases,   the  de* 
iK>mination  of  the  coin,  without  regard  to  its  intrinsic  va» 
lue,  and  that  the  creditor  must  sufier  the  risk  of  any 
change  before  the  term  of  payment,  though  he  is  not  bound 
to  take  pajrment  in  the  extreme  case  of  coin  which  is  just 
about  to  be  cried  down.  ^    It  seems  to  follow  from  this  doc* 
trine,  that  the  creditor  must  take  payment  in  the  stipulated 
coin,  according  to  its  value  at  the  time  of  payment,  without 
regard  to  any  change  that  may  have  taken  place  in  it  after 
the  date  of  the  bill  or  note,  by  the  law  of  the  country  where 
payment  was  to  be  made.     In  this,  as  well  as  in  other 

« 101-2.  •  loa 
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points,  the  parties  must  be  understood  to  have  in  view  die 
9tate  of  things  in  the  country  where  the  contract  is  to  be 
performed,  as  at  the  time  of  performance.  Yet  it  was 
found,  in  one  English  case,  ^  that  a  bill  drawn  in  London 
apon  a  merchant  in  Portugal,  payable  in  milrees,  must  be 
paid  according  to  the  value  of  that  coin  when  the  bill  was 
drawn,  (as  there  had  been  a  depreciation  before  it  was  pr^ent^ 
td) ;  it  being  held,  that  although  an  alteration  in  English  coioy 
by  public  authority,  might  afiect  the  contracts  of  English 
subjects,  no-such  alteration  made  by  a  foreign  govenunait 
iM>uld  have  this  effect.  It  might  probably  have  been  an- 
awered,  that  the  parties,  when  they  made  the  contract,  bad 
^  view  to  the  law  of  this  foreign  country  where  it  was  to  be 
performed.  But  although  a  note  made  payable  at  Farisy 
or,  at  the  bearer's  option,  ia  London,  according  to  the 
course  of  exchange  on  Paris,  should  be  drawn  when  there 
is  a  direct  course  betwixt  London  and  Paris,  and  this 
ahould  be  interrupted  before  the  term  of  pajrment,  the 
granters  will  be  liable  according  to  the  course  of  exchange 
4tf  that  daiBy  although  it  should  be  circuitous. '  This  deci>' 
aion  seems  to  recognise  the  doctrine,  that  parties  must  be 
Jield  to  contemplate  the  state  of  things  at  the  term  of  psy- 
ment. 

-  The  effect  of  payment  by  a  remittance  of  bills  by  post, 
although  they  should  be  lost,  has  been  already  discussed. ' 
An  analogous  case  is,  where  an  agent,  receiving  paying 
for  his  principal,  and  having  occasion  to  send  the  mo* 
ney  to  a  distance,  remits  it  by  obtaining  bills  from  third 
parties.    It  has  been  decided,  with  reference  to  this  case,  * 


>  Da  CosU  V.  Cole»  Skin.  878.  per  Holt,  C.  J. 
•  PoUtfd  V.  Hemes,  3  Hot.  «id  Pull.  335.  *  Atik,  3444k 

* «  Knight  V.  Lord  Plymoutb,  3  Atki  460.   Fide  oo  the  sum  nilgect,  Fotfaier. 

Mo.  as. 
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that  when  a  steward  in  the  country  sends  rents  to  his  mas- 
ter in  London,  by  taking  bills  from  persons  who  are  reputed 
of  credit  and  substance,  he  will  not  be  responsible,  though 
the  bills  should  be  dishonoured  and  the  money  lost.  The 
same  doctrine  appears  to  be  held,  if  a  trustee  or  agent 
lodges  money  belonging  to  his  constituent  with  a  banker  then 
in  good  credit,  who  afterwards  fails.  ^  But  it  has  been  also 
decided,  that  if  he  deposits  his  constituent's  money  with  his 
banker  as  his  own,  and  not  in  his  constituent's  name,  so  thai 
he  himself  might  have  drawn  it  out  on  his  own  account,  he 
cannot  throw  the  risk  of  it  on  his  constituent,  if  the  banker 
iails.s 

We  have  already  considered  the  effect  of  payment  by  a 
draft  on  the  debtor's  banker,  in  the  several  cases  of  the 
creditor  agreeing  or  not  to  take  the  risk  of  it,  and  also  the 
consequence  of  his  not  using  due  diligence  for  payment  of 
it« 

Marius  advises  the  holder  of  a  bill,  when  a  draft  on  a 
banker  is  given  him  in  payment,  not  to  give  the  bill  up  till 
the  draft  is  paid.  *  In  one  case,  however,  where  the  plain- 
ti&,  holders  of  a  bill,  had  sent  to  their  correspondents  in 
London  to  recover  payment,  and  the  latter  gave  it  up  to 
the  acceptors  on  getting  a  check  from  them  for  the  amount, 
which  check,  however,  was  dishonoured^  Lord  Kenyon  first, 
and  afterwards  the  Court  of  King^s  Bench,  unanimously 
non-suited  the  plaintiffs  in  an  action  against  their  corre- 
spondents for  negligence,  in  respect  that  they  had  acted 
only  according  to  the  usual  course  of  trade.  ^  But,  in  a 
late  case,  where  a  bill  had  been  given  up  to  the  acceptors, 

*  Rowth  V.  HoweU,  3  Ves.  566,  ;wr  the  Lord  ChanceUor ;  Adams  v.  Clax- 
urn,  6  Vcscy,  226  and  231,  jier  Master  of  the  RoUs. 

*  Wien  V.  KirtoD,  11  Vea.  381,  per  the  Lord  ChanceUor. 

*  ilnte,  191,  ee  le?.  «  21-5. 
'  Ruaaell  v.  Hankey,  6  T.  R.  12. 
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on  the  Urtter  giving  a  check  in  (Mtytnent  to  the  holder^ 
tuit  the  check  was  dishonoured,  it  was  decided  that  the 
latter  could  not  recover  against  the  drawer  and  indorser 
without  producing  the  bill.  ^  It  does  not  appear  to  have 
been  disputed  that  the  drawer  would  have  been  liable  if 
the  holder  had  recovered  and  produced  the  bill,  and  the 
acceptor  would  undoubtedly  have  been  bound  to  give  it 
up»  It  was  only  found,  that  the  holder  must  incur  the  risk 
arising  from  its  having  been  given  to  the  acceptor  in  the 
meantime,  while,  on  the  other  hand,  according  to  the  pre- 
ceding case,  this  was  a  risk  which  his  agents,  if  he  had 
employed  agents  tp  recover  payment,  would  have  been  en- 
titled to  run,  as  it  was  only  in  the  usual  course  of  business.  ^ 
But  tne  acceptor  granting  such  a  check  will  be  discharged, 
if  the  h(^er.  takes  payment  from  the  banker  on  whom  it 
is  drawn  in  his  own  notes,  although  the  banker  should  fiul; 
for,  by  taking  such  notes,  he  gives  a  new  credit  to  the 
bankers  with  which  the  drawer  of  the  check  haa  no  con- 
cern* 3  The  mere  production  of  a  check  drawn  by  the 
debtor  in  the  creditor's  favour,  and  indorsed  by  the  latter, 
has  been  held  to  be  prima  /acie  evidence  of  the  contents 
being  applied  to  the  debt  in  question,  ^  if  it  is  not  alleg- 

*  PerJjwd  £UeBbor(}ugfi,  in  Powell  v.  Roacfat  6  Esp.  76. 

'  In  this  caae,  the  holder  bad  given  nodoe  of  non-payment  to  the  indontfi 
as  soon  as  the  check  was  dishonoured.  Whether  this  was  due  notice  shall  be 
afterwards  considered.  But  the  defendants  had  bendes  waved  the  qaesdon  of 
Botke,  by  promisii^  to  pay  the  bffl  if  it  was  produced. 

*  Venion  u.  Bofrtcrie^  2  Show.  295-6.  In  this  caae,  t}ie  holder  of  the  chsd, 
(or  of  notes  on  las  debtor's  banker,)  mi^t  have  had  cash,  but  rather  choss  aoiei 
from  the  banker,  payable  to  a  party  to  whom  he  owedinoney.  He  had  giTca 
his  debtor  a  receipt  on  getting  the  check,  but  this  circumstance  does  not  appev 
to  have  been  relied  on. 

*  Egg  V.  Baraety  3  £qp.  196,  per  Lord  Kenyon. 
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ed  that  there  were  other  transactions  between  them,  ^  al- 
though^  without  the  creditor's  indorsement,  the  check,  even 
wlien  diawn  in  his  name,  will  not  be  any  CYidence  that  he 
got  the  money*^  It  has  been  also  suggested,  ^  that  even 
t)ie  indorsement  of  the  check  will  not  be  evidence,  unless  it 
is  stan^)ed  as  a  receipt,  such  an  indorsement  not  falling 
within  the  exemption  made  by  the  stamp  act  ^  in  favour  of 
rece^ts  <^  written  upon  promissory-notes,  bills  of  exchange, 
"  drafts  or  orders  for  the  payment  of  money,  duly  stamped 
^  according  to  the  laws,  in  force,"  &c.  or  on  foreign  bills 
payable  in  Great  Britain^ 

It  has  been  held  in  England,  that  a  legacy  by  the  drawer 
of  a  bill  to  the  payee  for  a  larger  sum  than  the  amount  of 
the  bUl  does  not  extinguish  it,  though  the  bill  should  happen 
to  be  in  the  payee'is  hands  at  the  time  of  the  testator's  deaths 
since  the  testator  had  reason  to  believe,  from  the  negoti- 
able nature  of  bills,  that  it  might  have  passed,  before  his 
death,  into  the  hands  of  a  third  party.  ^  But  a  paper  in  the 
creditor's  hand^  dated  subsequently  to  his  will,  bearing  that 
his  debtor  in  a  note  was  to  pay  no  interest,  '<  nor  shall  I 
^  ever  take  the  principal,  unless  greatly  distressed,"  (it  be- 
ing proved  that  the  creditor  died  in  affluence,)  was  found, 

'  In  Auiievt  o.  Walsh,  4  Taum.  4^  where  a  number  of  ehecks  drawn  i>y  the 
defeodaalBy  and  paid  to  the  plaintiffs,  was  produced  by  the  former  as  evidence  of 
>et«off  against  the  latter^s  claim,  (there  having  been  various  transactions  between 
the  parties,)  the  Court  of  C.  P.  reflxsed  to  admit  such  evidence,  as  it  was  not 
proved  fiar  what  consideration  flte  checks  had  been  given.  This  decision  is  not 
incoiiiislaot  with  that  in  £gg  tu  Bamet,  418^  note  4^  where  it  was  not  alleged 
that  there  could  be  any  other  consideration  than  the  debt  in  question.  It  baa 
been  held  in  Gary  p.  Gearish,  4  £sp.  9,  and  Lloyd  v.  Sandilands,  Gow,  16, 
that  a  theckf  without  any  other  evidence,  does  not  per  $e  prove  a  loan  by  the 
drawer  to  the  person  in  whose  favour  it  is  drawn. 

'  Egg  9.  Bamet,  418,  note  4.  '  Chitty,  288. 

*  55  Geo.  III.  c  184,  Schedule,  Part  1,  vide  Receipt. 

*  Cair  r.  EasCbrook,  3  Yes.  561. 
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lib  a  quesdbn  widi  his  executors^  to  atnoont  to  a  diidiargt 
of  the  debt  ^ 

When  the  primarj  debtor  in  -a  bill  or  note  owes  aeferfll 
debts  to  the  holder,  and  makes  a  geoiend  payment,  without 
specifying  to  which  of  them  it  should  be  apjitied,  it^rill  be* 
come  a  question  between  the  other,  i^iiganta  in  the  bill  and 
the  holder,  how  br  this  payment  most  be  applied  to  it,  80 
as  to  extinguish  their  obligati<xi  pro  ianit^  or  to  tb«  ptlier 
debts  due  to  the  holder.    The  general  rule  of  the  ciiril  \sw, 
in  the  case  of  indefinite  payments,  was,  diat  if  the  d^rtor 
did  not  appropriate  them,  the  creditor  was  entitled  to  d^ 
so,  at  the  tupie  of  payment^  but  not  ex  pastfaatOj^  so  asto 
meet  the  state  of  claims  between  them  and  the  debtor  as  si 
an  after  period.     Failing  such  appr<^riiation  by  hxtti,  sn  in- 
definite payment  was  fi/st  imputed  to  the  debt  whfeh  vai 
most  severe  <m  the  debtor,  or,  if  there  was  no  difference  be* 
tween  the  debts  in  that  respect,  ft  was  then  imputed  to  tbii 
which  had  been  longest  due.     Saoh  a  pa3nBient  was  Ukeirise 
imputed  first  to  the  interest,  before  being  implied  to  priii^ 
cipal  sums.  ^   In  England,  when  the  person  makteg  an  ki- 
definite  payment  owes  several  separate  debts  to  llie  ^)^ 
the  latter  is  vested  with  an  almost  mdimited  seleoiioa  of  the 
debt  to  which  the  payment  shall  be  appUed,  without  be* 
ing  required  to  confine  his  selection  to  the  date  of  the  pay- 
ment, or,  where  one  debt  is  secured  by  sureties  and  ano- 
ther not,  to  consult  the  interest  pf  the  sureties,4by  appro- 
priating any  part,  of  the  payment  to  their  debt.  ^    Only  one 
exception  to  this  doctrine  seems  to  have  been  admitted, 
viz.  that,  where  one  debt  might  create  rigorous  penal  conse- 
quences against  the  debtor,  for  instance,  where  he  might  be 

>  Aston  9.  Fye,  dtod  in  Eden  v.  Smith,  5  Vcwy»  350^  note. 
'Dig.  46,3,1.  «n»d.4e»S^5u 

*  Goddard  v.  Cox,  2  Sir.  1194;  BoMnqud  v.  Wngfy  6  Tmnt.  507;  Kutr 
V.  tfie  Duke  of  Marlborougb,  2  M.  and  S.  18 ;  Floroer  v.  Long*'  1  Stait.  1^ 
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rendered  bankrupt  upon  it,  and  another  debt  could  have  no 
such  effect,  an  indefinite  payment  must  be  imputed  to  the 
former  debt  ^    In  Scotland,  the  same  rule  exists  in  favour 
of  the  debtor,  with  regard  to  debts  inferring  a  high  penal 
certification  against  him ;  for  instance,  when  an  adjudication 
has  been  led  against  him  on  one  debt,  and  not  on  another. 
On  the  other  hand,  when  no  such  penalty  attaches  to  any 
one  debt,  an  indefinite  payment  will,  with  a  view  to  the  cre- 
ditor's interest,  be  applied  to  the  debt  least  secured ;  for  in- 
stance, to  one  resting  on  a  personal  obligation,  in  preference 
to  one  heritably  secured,  or  to  one  which  will  otherwise  be 
prescribed,  in  preference  to  one  which  is  not  in  danger  of 
prescription,  or  to  a  debt  which  does  not  carjy  interest,  in 
preference  to  one  which  does.     But  we  follow  the  civil  law 
in  applying  such  payments  to  the  extinction  of  interest,  be- 
fore applying  them  to  the  principal  sums.  2    Farther,  when 
there  are  sureties  along  with  the  debtor  for  one  debt,  and 
none  for  another,  it  has  been  decided  that  the  creditor  is 
bound  to  apply  an  indefinite  payment  to  the  two  debts,  in 
proportion    to  their  respective  amounts,    so  as  to  give  a 
proportional  relief  to  the  sureties.  ^    This  doctrine  seems  to 
he  applicable  to  the  case  of  bills  and  notes.     A  learned  au- 
thoTj  in  discussing  this  subject,  observes,  that  the  holder  of  a 
bill  or  note,  when  he  has  a  balance  in  his  hands  belonging 
to  the  acceptor,  without  any  other  claim  to  set  off  against  it, 
is  bound  to  deduct  this  balance  from  the  bill  before  making 
a  claim  on  it  against  the  drawer  or  indorsers;    and  he 
cites  a  case  where  this  plea  would  have  been  sustained  at 
the  instance  of  the  indorsers  against  tJie  holders  of  a  bill,  if 

'  Megget  V.  AGlls,  I  lUym.  285»  per  Holt,  C.  J.,  and  Dowe  v.  Holdsworth, 
Peake,  K.  P.  C.  64;  in  both  of  which  cases,  the  effect  of  impudng  the  payment 
to  the  debt  lelected  by  the  creditor  would  have  been  to  render  the  debtor  bank* 
^up<  on  another  debt. 

•  Er^k.  .%  4s  2.  •  Ibid. 

2j> 
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if  well  founded  in  point  of  fact,  would  probably  have  been 
sustained.  But  this  result  could  not  interfere  with  the  doc- 
trine already  stated,  viz«  that  the  holder,  in  so  far  as  hb 
own  interest  was  concerned,  would  be  entitled  to  consider 
the  acceptors,  agreeably  to  the  bill,  as* principal  debtors, 
and  therefore  to  apply  any  general  payments  from  the  other 
parties  entirely  in  extinction  of  his  other  claims  against  them, 
without  regarding  the  interest  of  the  acceptors  as  sureties. 
When  a  person  has  only  one  general  account  with  a  bank- 
er, it  has  been  decided  in  England,  and  seems  to  be  con- 
formable with  general  principle,  that  his  payments,  ad- 
vances, or  receipts,  shall  be  set  off  against  the  opposite  arti- 
cles in  the  earliest  part  of  the  account,  since  both  parties 
must  have  understood  that  the  articles  on  opposite  sides 
were  to  be  set  off  against  each  oth^r  according  to  their 
dates,  so  as  to  carry  down  a  balance  from  the  beginning  to 
the  end  of  the  account,  and  not  the  contrary  way.  >  If  the 
drawer  of  a  bill  informs  the  bankers  with  whom  it  has 
been  discounted,  on  its  falling  due,  that  it  is  for  his  accbm- 
modation,  and  the  bankers  agree,  at  his  request,  to  apply  to 
him  only,  and  he  afterwards  pays  them  more  than  the  a- 
mount  of  the  bill,  it  will  be  thereby  extinguished,  so  that 
they  cannot  afterwards  sue  the  acceptor,  though  the  drawer 
should  fail,  while  in  their  debt,  in  consequence  of  subsequent 
advances.  ^  In  this  case,  which  was  an  action  by  the  holder 
of  the  bill  upon  it  against  the  acceptor,  the  drawer,  having 
been  previously  released  by  the  acceptor,  was  admitted  to 

■  Per  Blaster  of  the  RoUs  in  CUyton's  case,  I  MeriTale,  608>. 

*  P^  Abbot,  J.,  in  Manh  v.  Houlditcfa,  Chitty,  289^  note  «.  Hvaow 
rule  was  followed  in  Hammersley  «•  Knowlys,  2  Eqp.  665^  cited  aliA  in 
1  Meriv.  689,  where  a  person  having  discounted  a  note  with  bankers,  wfejeh  he 
told  them  was  for  his  accommodation,  and  having  afterwards  inade 
exceeding  its  amount,  the  note  was  held  to  be  thereby  extrnguishtd, 
the  banken  afterwards  made  advances  to  him  to  a  much  greater  amount. 
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prove  the  holder's  knowledge  that  he  was  principal  debtor. 
Such  evidence  would  not  be  admitted  in  Scotland,  as  a 
ground  for  suspending  a  charge  against  the  acceptor.  But, 
in  an  ordinary  action,  it  would  seem  competent  to  prove  such 
notice  by  parole  evidence,  since  its  effect  is,  not  to  abridge 
the  holder's  rights  as  appearing  ex  facie  of  the  bill,  but  to 
secure  him  in  payment  from  the  drawer  as  principal  debtor. 
But,  although  such  evidence  may  be  admissible  to  prove 
that  the  holder  considered  the  drawer  as  principal  debtor, 
and  that  therefore  the  bill  was  extinguished  by  payments 
made  by  the  drawer,  it  is  not  probable  that  any  evidence 
less  than  the  holder's  own  writ  or  oath  would  be  admitted 
to  prove,  in  the  event  of  the  drawer  failing  to  pay,  that  he 
had  renounced  the  claim  competent  to  him  against  the  ac- 
ceptor, as  primary  debtor  ex  facte  of  the  bill. 

If  a  party  pays  the  amount  of  a  debt,  whether  due  by  bill 
or  otherwise,  into  a  banking-house,  subject  to  a  certain  con- 
dition, and  to  remain  there  in  his  name  till  the  condition  is 
fulfilled,  he  must  bear  the  risk  of  the  banker  failing  before 
fulfilment  of  the  condition,  although  the  creditor  had  desir- 
ed him  to  pay  the  money  to  the  banker  generally  on  his  ac- 
count 1  For  the  money  must  be  held,  until  the  performance 
of  the  condition,  to  have  been  merely  deposited  with  the 
banker  for  the  debtor's  behoof. 

It  is  settled  in  Scotland,  that  the  holder  of  a  bill  or  note 
may  take  a  partial  payment  from  the  acceptor,  without  cut- 
ting off  his  claim  of  recourse  against  the  other  parties.  ' 
But,  in  that  case,  he  must  protest  the  bill  in  so  far  as  it  is 

*  CoUcy  o.  Short,  1  Coop.  £q.  Cas.  14a 

"  HodgioD  and  Donaldaonv.  Buahby,  18th  July,  8d  Dec  1782,  Mor.  160a 
AhhoB^  the  judgment  of  the  Court  of  Setiion  was  revencd  in  tliia  oaie  by  the 
Hooae  of  Lords  on  another  groundt  both  tribunals  agreed  as  to  the  doetrine 
Mated  in  the  text. 
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notpaid.^  A  difierent  doctrine  was  once  hdd  in  £ii^aiid;* 
but  it  is  now  settled  that  the  holder  may  safely  take  a  par- 
tial payment  from  the  acceptor,  or  any  other  party,  without 
losing  his  recourse  against  the  other  parties  for  the  rear 
due.  '^  The  circumstance  of  recoyering  judgment  against 
one  of  the  obligants  in  a  promissory-note,  and  levying  port 
of  the  note  under  it,  has  been  held  not  to  discharge  the 
other  obligant  ^  But,  although  the  holder  runs  no  tiA  in 
taking  a  partial  payment,  he  is  not  bound  to  take  less  dian 
the  whole.  ^ 

The  e£fect  of  giving  indulgence  to  one  obligant  hi  a  bill  or 
liote,  with  reference  to  the  holder's  claim  against  the  other 
obligants,  shall  be  afterwards  considered. 

Although  the  holder  of  a  bill  or  note  may  set  it  off  by  com* 
pensation  against  any  sum  due  by  him  to  the  debtor,  it  hss 
been  shewn,  on  the  other  hand,  that  the  bill  or  note^  unless 
it  is  thereupon  given  up  to  the  debtor,  will  not  be  altogether 
extinguished,  since  the  holder  may  still  transfer  it^  even  sf« 
ter  the  term  of  payment,  to  any  third  party,  whose  daim  un- 
der  it,  according  to  various  decisions  already  cited,  ^  irill 

*  Marius,  85-S. 

*  In  TasBd  0.  liewit,  1  Raym.  744y  it  wm  ruled,  that  *<  if  the  indonee  of  • 
^  UU  accepts  bitt  teropaBce  from  the  acoqrtor,  he  can  nerer  after  mort  to  di* 
<<  drawer.*'  Hie  same  doctrine  was  held  in  Kcllock  v.  Robineon,  B  Sir.  74fi^ 
with  regard  to  a  partial  payment  reoeiTedfrom  the  graqter  of  a  pnmisNiy-aott* 

'  MariuB,  86-7,  saya,  that  a  partial  payment  may  be  safbly  receiTed,  and  a  re- 
ceipt granted  fbr  it  on  the  lull,  if  a  protest  is  taken  for  non-payment  of  the  be* 
lance.  In  Gould  o.  Robson,  8  Ease  678,  sudi  a  payment  taken  from  the  ac- 
ceptor was  held  not  to  bar  a  chum  for  the  balance  against  an  indoner;  and  le 
Walwyn  0.  St  Qvmtin,  1  B.  and  P.  658,  the  taking  of  a  partial  paymnt  fion 
an  indorwr  was  held  not  to  discharge  the  drawer,  for  whose  aoconanodstion  tbs 
bill  had  been  accepted.  Ihe  doctrine  In  tiie  text  was  hers  laid  down  wiA  rs- 
gard  to  partial  payments  genendly.     Vide  Bayley,  274. 

'  Ar  Sir  J.  Mansfield,  C  J.>  in  A)rrey  i'.  Dafcnport,  9  B,  and  P.  New 
478. 

*  Forbes,  103.     •  •  AxU,  dSH,  €i  $eq. 
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not  be  ufkcte^  by  any  ground  of  compensation  pleadable 
agmst  his  author.  The  same  principle  is  i^plicable  to 
that  kind  of  compensation  which  some  writers  denominate 
eoi^MsiOf  and  which  occurs  when  the  creditor  in  a  bill  or 
note  comes  in  right  of  the  debtor,  so  as  to  be  himself  liable 
for  the  debt,  for  instance,  when  he  takes  up  the  acceptor's 
succession.  An  indorsement  by  him,  even  when  made  after 
that  event,  would  still  be  effectual  to  the  indorsee.  It  is 
only  when  the  currency  of  the  bill  or  note  has  been  stopped, 
as  by  the  holder's  bankruptcy,  that  any  kind  of  compensa- 
tion is  completely  available  to  extinguish  it.  The  effect  of 
compensation  shall,  therefore,  be  considered  in  the  chapter 
on  Bankruptcy. 

Novation,  or  the  accepting  of  a  new  security  in  exchange 
for  a  bill  or  note,  to  the  entire  extinction  of  it,  cannot  pro- 
perly be  considered  as  pa3rment,  although  it  releases  the 
obligants  in  the  original  bill  or  note,  unless  they  are  also 
parties  to  the  new  security.  It  has  been  already  stated  ^ 
in  what  cases  novation  can  be  said  to  have  taken  place;  Its 
effect,  when  conceded  to  the  acceptor  or  granter,  drawer  or 
indotser  of  a  bill  or  note,  in  releasing  the  parties  who  have 
become  bound  subsequently  to  him,  shall  be  afterwards  ex* 
plained. « 

When  a  party  makes  payment,  whether  of  a  bill  or  note, 
or  any  other  debt,  he  is  entitled  to  have  a  receipt  for  it.  ^ 
A  receipt  distinct  from  the  bill  or  note,  whether  for  its  whole 
amount,  or  only  for  part,  wUl  not,  as  already  shewn,  pre- 
vent an  onerous  holder  from  recovering  second  payment  ^ 
The  receipt  ought,  therefore,  to  be  written  on  the  bill  or 

^  Ante,  10^  «f  $eq.  '  Vide  Chapter  on  Negodadon,  Sect  & 

"  Cbktj,  90%  43  Geo.  III.  c  126»  $  &    Thisact  autfaoiiaee  any  debtor  pay- 
iog  a  debt  to  preaent  to  the  creditor  a  proper  itamp  that  he  may  write  a  receipt 
oa  it,  and  tfie  creditor  is  required  to  grant  the  racdpt,  under  a  penalty  of  £.10 
for  each  instance  of  neglect. 
*  Am»,  980. 
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note.  It  has  been  also  held,  that  bankers  getting  payment 
Jo£  bills  or  notes  ought  to  make  a  memorandom  of  the  pay- 
ment on  the  back  of  them.  ^  Such  a  receipt  is  exempted  from 
the  stamps  applicable  to  receipts  in  generaL  ^  It  has  been  at 
ready  explained  to  what  extent  a  check,  given  for  the  aiaoqat 
of  a  bill  by  a  party  liable  for  it,  affords  a  presumption  of  his 
*  having  paid  it. '  We  have  also  shewn,  that  a  general  re- 
ceipt on  a  bill  or  note  founds  a  presumption  of  payment  by 
the  acceptor  or  granter*  ^  When,  therefore,  any  other  par- 
ty makes  payment,  this  fact  ought  to  be  stated  in  the  receqat 
In  England,  an  indorser  claiming  reimbursement  from  the 
acceptor  for  the  amount  of  a  bill,  which  he  alleged  that  he 
had  paid,  was  held  not  to  have  proved  payment  merely  by 
producing  the  bill  with  a  protest  on  it,  since  it  was  said  to  be 
the  usage  of  merchants  that  there  should  be  also  a  receipt 
on  the  protest ;  but  Holt,  C.  J.,  seemed  to  think  that  any 
other  proof  of  pajonent  would  have  been  sufBcient  ^  In 
Scotland,  a  written  receipt  would  have  been  required  In 
a  recent  case,  where  it  appeared  from  a  receipt  on  the 
bill  that  it  had  been  paid  by  the  indorser,  the  mere  drcnm- 
stance  of  the  drawer  being  afterwards  in  possession  of  it, 
without  any  receipt  by  the  indorser  to  him,  was  found  not 
sufficient  to  found  a  presumption  that  he  had  rq[>aid  it  to 
the  indorser,  or  to  give  him  a  clainr  for  it  on  that  ground 
against  the  acceptor.  ^  The  opinion  of  the  Court  in  that 
case,  as  to  the  general  effect  of  the  indorser  scoring  the  sub- 
sequent indorsations  in  re-investing  him  with  the  bill,  has 
been  already  noticed.  But,  indi^ndently  of  this  point, 
such  scoring  could  not  have  the  eflEect  whidbi  he  ascribed  to 
it,  because  the  bill  was  dishonoured  ex  facie,  so  that  the 

Per  Lord  EUenborough  in  Buifandge  v.  Msniien,  3  Cnnplk  1S& 
«  Anie,  419.  •  AmU,  418.^  «  iliU^  381 

*  Mendes  p.  Careroon,  1  Raynu  748. 

•  AlMon'i  Asugaee  v.  Mather  and  Peacock,  27Ui  Jan.  1884^  8  ShMr,  84& 
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drawer  had  no  interest  in  it,  unless  he  produced  evidence 
that  he  had  repaid  its  amount  to  the  person  who  appeared 
to  have  first  paid  it 

It  has  been  already  shewn;  ^  that  a  bill  or  note,  except 
in  certain  cases  of  notes  payable  on  demand,  cannot  be  re- 
issued after  being  paid  by  the  acceptor  or  granter,  and  that 
even  a  drawer  who  has  paid  a  bill  cannot  re-indorse  it, 
though  be  may  demand  indemnity  from  the  acceptor.  ^ 

A  receipt  on  a  bill  written  by  the  creditor,  and  found  a- 
iDODg  his  papers  after  his  death,  will  not  afford  evidence  of 
payment ;  because,  as  the  bill  was  not  delivered,  the  receipt 
must  be  presumed  to  have  been  written  merely  spe  numt^ 
rcmda  pecunuB.  ^  The  debtor  ought,  therefore,  in  all  cases, 
to  insist  on  delivery  of  the  bill  or  note  when  he  makes  pay- 
ment 

Besides  a  formal  receipt,  there  are  other  means  of  prov- 
ing payment,  which,  however,  seem  to  resolve,  either  into 
the  evidence  afforded  by  the  creditor's  own  writ,  (or  oath,) 
or  into  circumstances  independent  of  writing,  which  can- 
not be  accounted  for  otherwise  than  by  supposing  pay- 
ment, and  which  are  said  to  instruct  payment  rebus  ^ 
sis  et  factis.  There  are  various  instances  of  the  first  of 
these  modes  of  instructing  payment!  Thus,  in  an  early 
case,  ^  where  a  person  Vho  was  charged  as  cautioner  in  a 
bond  suspended,  on  the  ground  that  the  bond  had  been 
given  in  consideration  of  two  bills  granted  by  the  charger 
to  the  principal  obligant,  the  payment  of  these  bills  was  held 
to  be  instructed  by  the  payee's  books,  joined  to  some  other 
adminicles  of  evidence.     In  another  case,  ^  where  an  action 

"  CodmuB  «.  Fringlc,  SOOi  July  1700,  Morr.  1871i. 

*  Skene  V.  I^umsden,  4ch  Feb.  1602,  Morr.  12080. 

•  Aimlie  v.  CSiiibdlm,  Idtb  Feb.  1606,  Morr.  190S0. 
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was  *brou|^t  againsl  a  tenant  upon  a  bond^  and  a  bill  or 
jprae^ty-it  was  held  th»t  a  fitted  account  in  the  tenaaifff 
poiaession,  drawn  out  by  the  landlord's  factor,  though  not 
subeciibed  by  him,  and  in  which  both  debts  were  raaiked 
as  paid,  formed  good  evidence  of  payment  against  ike  land- 
hifd*  In  a  later  case,  ^  where  an  action  was  brou^t  on  a 
biU  which  had  been  granted  for  the  rent  of  a  particidar 
year,  the  production  of  three  subsequent  consecutiTc  re- 
ceipts for  rent,  the  last  of  which  discharged  all  [neoed- 
ings,  with  the  circumstance  of  no  claim  having  been  made  by 
the  original  payee  for  several  years  till  his  death,  was  hdd  to 
prove  payment  Again,  ^  in  an  action  by  the  representa- 
tive of  the  creditor  in  a  bill  against  the  acceptor,  though 
the  bill  was  still  in  the  pursuer's  possession,  it  was  decided 
that  certain  jottings  on  it,  holograph  of  the  creditor,  from 
which  it  ai^>eared  that  the  wh<de  had  been  paid  eaceeptiDg 
a  balance  of  £.  68,  10s.,  formed  good  evidence ;  the  ciedir 
tbi^B  books  proving  that  he  had  no  other  transactions  with 
the  defender,  and  it  being  improbable  that  he  would  ins^ 
an  extraneouis  account  on  the  bilL  These  cases  iUustnte 
thi^  first  description  of  evidence  of  payment  which  has  been 
ilow  mentioned.  Of  the  second  kind,  viz.  that  which  resolts 
from  fiiots  and  circumstances,  there  is  an  instance  in  a  case^ ' 
where  the  creditor  in  a  promissory-note  having  allowed  it 
ta  lie  cnrer  without  demand  for  five  years  and  ten  months, 
and  there  being  various  other  circumstances  firom  which 
payment  was  to  be  presumed,  the  Court,  though  the 
sexennial  prescription  had  not  taken  place,  decided,  in  the 
whole  circumstances  of  the  case,  that  there  was  evidence  of 
payment.    It  has  been  laid  down  in  an  Elnglish  case^^  and 

*  Homes  V.  Andenoo,  Suh  Pec  ITM^  Morr.  11401. 

*  Watnn  v.  Smidi,  9th  F^  1709,  Morr.  127ia 

'  RuaeU  v.  Fmar,  IStb  June  1788,  Morr.  1199a 

*  Ar  Lord  EUenbonmgh,  in  Brambridge  v.  Oibome,  1  Staik.  374. 
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the  doctrine  seems  to  be  applicable  also  in  Sootland,  that 

wbdi  the  eyidence  of  payment  is  doubtful,  <<  the  possession 

^  of  the  uncancelled  security  by  the  claimant  ought  to  turn 

"  the  scale  in  his  &vour,  since,  in  the  ordinary  course  of 

«  dealing,  the  security  is  given  up  to  the  party  who  pays  it.^ 

It  follows  from  this  doctrine,  that  the  possession  of  a  bill 

or  note  will  form  at  least  one  ground  of  presumption  that 

tlie  possessor  has  paid  it.     It  has  been  found,  however, 

that  the  mere  possession  by  a  fector  of  bonds  and  bills 

granted  by  his  constituent,  without  any  discharge  of  them 

to  him,  did  not  found  a  presumption  that  he  had  paid  them 

from  his  otirn  funds,  and  therefore  he  was  not  allowed  cre^ 

dit  for  them  in  an  accounting  with  his  constituents  repr^ 

sentative,  ^    Farther,  where  a  master  was  in  use  to  draw 

biUs  on  his  debtors,  payable  to  his  servant,  in  order  that  the 

latter  might  discount  them  with  the  bank,  and  indorse  them 

on  his  account;  but  where  one  bill,  .in  consequence  of  the 

drawee  refusing  to  accept  it,  had  not  been  discounted,  and 

renumed  unnoticed  in  the  servant's  custody  till  his  death, 

when  his  executors  brought  an  action  for  it  against  the  mas- 

ter,  (though  the  servant  hod  neither  made  use  of  it,  nor 

taken  notice  of  it  in  his  settlement,  in  which  much  more  tri* 

vial  things  were  mentioned) ;  the  Court  decided  that  this 

bill  must  be  und^ stood  to  have  been  drawn  for  the  master's 

behoof  and  that  therefore  the  servant  could  have  no  more 

right  to  it  than  to  his  master's  money  deposited  with  hun. 

They  also  held  that  this  case  did  not  SeJI  under  the  act  1696, 

which  required  trust  to  be  proved  by  the  trustee's  writ  or 

oath ;  but  they  seem  to  have  held  that  a  presumption  of  trust 

was  created  by  the  established  course  of  dealing  between 

the  parties.  ^ 

If  a  person  has  paid  money  under  a  misapprehension  of 

*  Vuoomit  Oarnock  cr.  WOtoii,  S8d  July  1714^  Morr.  11590. 

*  M'Liicn  and  Din  v.  Chesly*!  Ezecutbn,  8th  Feb.  1710,  Morr.  1275S. 
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facts,  without  being  legally  bound,  he  may  Teeorer  back  the 
money,  when  the  holder  has  been  guilty  of  wilful  conceal- 
ment. For  instance,  when  the  holder  of  a  check,  which  was 
postdated,  and  conseiquently  void,  presented  it  to  the 
bankers  on  whom  it  was  drawn,  in  the  foil  knowledge  of 
that  circumstance,  and  also  of  the  insolvency  of  the  drawers, 
but  without  mentioning  either  of  these  facts,  and  the  bankers 
were  led,  by  his  concealment,  to  pay  the  check,  though  they 
had  not  then  fonds  of  the  drawers  in  their  hands,  they  were 
found  entitled  to  recover  back  from  him  the  money  so  paid. ' 
A  person  is  likewise  entitled  to  recover  back,  even  from  the 
bona  fide  holder  of  a  bill,  a  payment  which  has  been  made 
by  him  without  consideration,  in  consequence  of  the  fraudu- 
lent insertion  of  a  sum  far  beyond  that  for  which  the  bill  was 
originally  granted.  ^  So  also  the  indorser  of  a  bill  was  found 
entitled  to  recover  back  its  amount  from  the  indorsee^  on 
discovering  that  the  latter  had  not  given  notice  of  the  non* 
payment  in  due  time  after  recovering  it  ^  But  he  has  no 
claim  for  repetition  against  any  other  party  to  the  docu- ' 
ment  ^  A  person  accepting  and  pa3ring  one  bill,  and  then 
paying  another  drawn  by  the  same  person  to  the  same  horn 
fide  holder,  cannot  recover  back  the  amount  of  the  last  bill, 
on  the  ground  that  the  drawer's  signature  is  forged ;  it  be- 
ing held  that  he  ought  to  have  ascertained  this  &ct  before 
he  gave  either  of  the  bills  credit  by  accepting  and  paying 
them.  ^  The  cases  of  payment  made  by  a  banker^through 
mistake  to  a  wrong  person,  and  of  payment  ct  a  check 
made  by  the  banker  after  the  drawer's  death,  but  before  he 
knew  of  it,  have  been  already  considered.  ^ 

•  Mntiii  o.  Morgan,  Oow,  183;  3  Moore^  63& 

"  Brum  V.  Bruoi!,  and  Jonet  v.  Ryde,  307,  note  1. 

•  Batdiin  v.  Orr,  June  1798,  Morr.  1619. 
4  FwL  on  Negodation. 

'  Vnot «.  Neal,  anCfy.SSS^  note  4^  and  other  caiet  therein  dted. 

•  iifil»,403and4M. 
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It  would  rather  appear  that  a  party  paymg  through  mia- 
take  18  entitled  to  repetition  from  the  person  to  whom  pay* 
mdnt  was  made,  even  though  it  arose  from  a  mistake  in  point 

of  law.  * 

Although  a  party  has  got  money  from  the  acceptor  of  a 
bill  to  satisfy  it,  he  will  be  entitled  to  plead  any  objection  to 
the  title  of  the  holder  of  the  bill,  which  could  have  been 
pleaded  by  the  acceptor,  for  instance,  that  the  original  payee 
indorsed  it  to  him  after  conunitting  an  act  of  bankruptcy, 
or,  in  Scotland,  that  he  indorsed  it  in  security  of  a  prior 
debt  within  sixty  days  of  his  bankruptcy,  and  consequent- 
ly that  the  indorsement  is  void.  In  such  a  case,  the  de» 
fendant  holds  the  money  for  behoof  of  the  other  creditors.  ^ 

It  is  laid  down  in  the  earlier  writers  on  bills,  and  even  in 
a  modern  author,  ^  that  payment  of  a  bill  by  the  acceptor, 
unless  it  bears  expressly  to  be  "  for  value  received,"  gives 
him  a  claim  of  indemnity  against  the  drawer.  But  diis  no- 
tion proceeds  on  the  old  doctrine,  that  the  drawee  accepts 
merely  as  the  drawer's  mandatary,  and  has  therefore  an  ac- 
tion ex  numdato  in  consequence  of  his  acceptance.  It  has 
been  already  explained,  in  opposition  to  this  doctrine,  *  that 
the  drawee,  by  accepting,  acknowledges  himself  to  be  the 
drawer's  debtor,  whether  the  bill  contains  the  words  **  for 
*^  value  received,"  or  not,  and  that  therefore  his  payment 
of  the  bill,  being  only  a  discharge  of  his  proper  debt,  can 
give  him  no  claim  against  any  of  the  other  parties.     If  he 

'  Enk.  3»  d»  54.  Vide  also  opinion  of  the  Court  in  Carrick  v.  Cane, 
^  AugtiH  1778^  Morr.  2931.  In  this  case,  a  party  was  reponed  against 
•  payment  made  under  a  cautionary  obligation,  in  respect  of  the  Uqpae  of 
dK  wren  yeatv.  He  admitted  that  he  knew  the  law  on  this  subject,  but  alleged 
that  he  was  ignofant  of  the  UtL  Hie  Court  held  that  he  was  equally  entitled 
io  radresB  against  the  mistake,  whether  it  had  arisen  from  ignorance  of  the  law 
or  of  the  fact. 

*  Redrfiaw  o.  Jaidcson,  1  Campb.  372,  per  Lord  EUenborough. 

*  Glen,  161,  fid  e^t 

*  AmU^  106,  cf  mq. 
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has  truly  accepted  for  the  drawees  accommodation,  this  bet 
can  only  be  proved  by  the  latter's  writ  or  oath^  and,  erenin 
that  case,  his  claim  of  indemnity  cannot  be  pursued  on  the 
bill,  but  must  be  the  subject  of  a  separate  action* 

The  claims  of  recourse  arising  to  the  drawer,  and  olfaer 
parties,  in  bills  or  notes,  from  their  payment  of  them,  shall 
be  afterwards  considered,  in  the  chapter  on  Action  and 
ice. 
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CHAPTER  VI. 

or  TH£  NEGOTIATION  OF  BILLS  AND  NOTES,  AND  THE  CON- 
SEQUENCES OF  FAILURE  IN  DUE  NEGOTIATION  OR  DILI- 
GENCE. 

We  must  now  reverse  the  case  which  has  been  hitherto 
discussed,  and  suppose  that  the  drawee  of  a  bill  refuses  to 
accept,  or  that  the  drawee  of  a  bill  or  granter  of  a  note  fails 
to  pay.  The  holder  is  then  entitled  to  sue  the  drawer,  or 
any  of  the  indorsers  immediately,  for  the  amount  of  the  bill 
or  note.  But  he  cannot  succeed  in  this  claim,  without  shew- 
ing that  he  has  done  all  that  the  law  requires  for  the  due 
negotiation  of  bills  or  notes.  It  will,  likewise,  in  general, 
exclude  his  claim  against  subsequent  parties  to  a  bill  or 
note,  if  he  has  released,  given  time,  or  innovated  the  debt 
in  favour  of  a  prior  party  against  whom  they  had  a  claim  of 
recourse.  This  part  of  the  subject,  therefore,  includes  all  the 
requisites  of  negotiation,  as  well  as  the  consequences  of  fail- 
ure in  negotiation,  and  the  question  how  far  discharge  or 
indulgence  given  to  one  party  will  release  others.  We  shall 
therefore  consider, 

I*  The  requisites  of  presentment  of  biUs  or  notes;  1.  For 
acceptance ;  2.  For  payment 

II.  Protest,  both  for  non-acceptance,  and  for  non-pay- 
ment. 


IIL  !•  Acceptance') 


This  last  subject,  though  not  falling  strictly  under  nego- 
tiation, has  been  included  in  it ;  because  a  previous  expla- 
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nation  of  presentment  and  protest  is  necessary  to  make  it 
intelligible. 

IV.  Notice  necessary  in  the  event  of  non-acceptance  or 
non-payment,  and  in  what  cases  it  may  be  dispensed  with. 

In  considering  these  different  requisites,  we  shall  likewise 
discuss  the  consequences  of  failure  in  any  of  them,  which 
resolve  generally  into  the  loss  of  recourse. 

V.  Effect  of  novation,  release  or  indulgence  granted  to 
any  one  of  the  obligants  on  the  holder's  claim  against  the 
other  obligants,  or  any  of  them. 

In  discussing  these  several  points,  we  shall  consider  how 
far  the  general  doctrines  with  regard  to  them  are  modified 
by  the  circumstance  of  the  bill  or  note  being  accepted, 
granted,  or  indorsed  without  value,  or,  in  other  words,  be- 
ing what  is  called  an  accommodation-bill  or  note. 

L  1.  Presentment  for  accepkcnce. 
It  is  settled  that  a  bill  which  is  payable  on  a  precise  day, 
or  within  a  certain  time  after  its  date,  need  not,  in  geneni), 
be  presented  till  it  becomes  due.  ^  The  drawer,  being  fully 
certiorated  as  to  the  term  of  payment,  is  bound  to  bare 
funds  at  thai  time  in  the  drawee's  funds  to  answer  it;  and  it 
is  his  business  to  secure  the  drawee's  acceptance  if  the  bill 
should  be  presented,  by  either  putting  him  in  funds  imme- 
diately, or  satisfying  him  that  he  will  be  put  in  funds  before 
the  term  of  payment.     There  is  an  exception,  however,  to 

I  Beawes,  No.  S66;  MoUoy,  S,  10,  16  ;  per  Lord  MansEtld,  C  X,  inBlcs- 
sard  p.  Hint,  5  Burr.  2678 ;  per  Gibbi,  C.  J.,  in  O'Keefe  r.  Dunn,  eiVnoL 
621-2 ;  ptr  Lord  Ellenborough  in  Orr  v.  Maginnis,  7  East.  35a  la  Scot- 
land, in  Ferguson  v.  Malcolm,  16th  Feb.  1727,  Man*.  1558»  the  Court  finndl 
"  that  the  bill  being  drawn  payable  on  a  place  and  day  certain,  there  was  non*- 
**  cettity  of  a  protest  fornon-acoeptanoe.**  In  Jamieson  o.  GiDespie^  28di  Joae 
1749,  after  a  report  of  merchants  as  to  the  practice,  it  was  held  coflktait  nego- 
tiation to  protest  for  non-acceptance  as  well  as  non-payment  of  a  bill  of  dns  kiad 
within  the  days  of  grace. 

1 
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this  rule^  whor^  the  boldev  of  a  IHU  of  this  kbd  U  merely 
agcat  bx  the  real  careditor;  beeauae^  tUl  acceptance,  the 
creditor  haa  no  %<^mnty  for  payoi/^l  but  that  of  the  drawer, 
and  would,  therefc^e,  have  a  claim  against  his  agent,  H^ 
through  his  neglect  Ibo  drawer  should  boeome  insolvent 
before  the  drawee  accepts*  ^    Accordingly,  in  a  case  ^  where 
an  ag^t  lor  a  bank  at  Grreenock  discounted  ai  bill  there, 
and  then  ttammitted  it  to  the  bank  agent  at  (Hasgow,  where 
the  drawee  resided,  to  get  it  accepted^  which^  according  to 
thQ  practice,  it  was  his  duty  to  do,  but  the  Glasgow  agent  ne- 
glected to  do  so  for  four  days  after  reoeiying  H,  via.  till  the 
^y  of  payment,  when  the  drawer  had  failed*  in  consequence 
of  which  the  drawee  refused  to  accept,  he  was  found  liable  on 
that  account  for  the  bill,  under  deduction  of  a  dividend  from 
the  drawer's  estate.    One  argument  in  his  favour  vras^  that  it 
was  not  customary  to  present  bills  drawn  at  so  short  a  date, 
(four  days,)  for  acceptance  but  that  the  practice  was  to  keep 
them  till  the  day  of  payment.     But  this  argument  was  dis- 
regarded.    Even  the  payee  is  bound  to  present  the  bill  im- 
mediately for  acceptance,  if  the  drawer  has  desired  him  to 
do  so.  3    Such  presentment,  indeed,  is  advisable  in  all  cases ; 
because*  if  the  bill  is  accepted,  it  becomes  thereby  more  ne» 
goCiaUe ;  ^  whereas,  if  acceptance  is  refused^  the  holder  has 
immediate  recourse  on  the  drawer.  ^    On  the  other  hand. 


Ins  doctrine  is  wcB  cfzplflned  by  PotUer,  No.  188.  Vide  also  Miirfus, 
4S.  lUi  last  ma6bor,  indeed,  holds  that  a  penon  is  bound  to  present  for  accep- 
ciBce,  intiR  eaaes,  wfaedicr  be  n  factor  fbr the  payee  or  not 

*  Dualep  9.  Hanlltim  and  C^  I6lb  Jan;  1810,  F.  C,  I  BeU,  320^  note  6L 
«  CUtty,  159;  1  BcH,  3Ba 

*  Marius,  4Ss  Beawes,No.  Mk 

*  BdBBagall  «•  Oloeler,  3  East.  481 ;  Allan  «.  fifawicm,  4  Campb.  11^  In 
both  tTii  II  caaea,  a  daim  of  recovse  made  against  the  drawer  immediately  on 
the  noiKaceeptaiice  of  fine  bill,  was  sustained.  Id  Cowin  v,  Kay,  SOtfa  June 
1796,  Merr.  1081,  a  bfll  having  been  protested  Mr  non-acceptance,  a  diai]^ 
gmn  upon  it  against  the  drawer  was  ftmnd  competent,  though  given  prior  to  the 
tcnn  of  payment. 

2e 


438     PRESENTMENT  FOR  ACCSPTANCEt— - 

when  a  bill  is  made  payable  at  a  certain  time  after  mf^U 
presentment  for  accqrtanoe  is  necessary,  in  order  to  fix  tbe 
term  of  payment.  >  No  such  presentment,  however,  is  ne- 
cessary, if  the  bill  is  drawn  on  a  lower  stomp  than  the  kw 
requires ;  because  it  is  then  altogether  null  as  a  bilL  3  Hie 
holder  may,  therefore,  sue  on  the  original  consideration  for 
which  the  bill  was  granted,  though  he  has  n^lected  to  pre- 
sent it.  s  But  he  wfll  have  no  ground  of  action,  if  his  dakn 
rests  on  the  bill  alone.  ^ 

Although  the  bill  should  have  no  address,  yet,  if  the 
holder  has  advice  from  the  drawer  who  was  meant  as 
drawee^  he  ought  to  present  the  bill,  and  protest  it  in  case 
of  non-acceptance,  that  there  may  be  recourse  against  the 
drawer.  ^ 

If  a  bill  has  been  once  presented  for  acceptance  but  dis- 
honoured, and  the  drawer  admits  the  non-acceptance,  but 
says'that  it  will  be  accepted  if  it  is  presented  a  second  time, 

*  IVr  X^  a  X»  and  BaUar,  X,  m  Muilmaa II.  I>'Sgiiinfl^  2H.BLA6& 

'  WiUon  V.  Vyiv,  4  Itent.  2SS. 

'  In  Ruff  o.  Wel)b,  Esp.  125,  where  tbe  plaindffhad  taken,  in  payment  of  a 
d^  an  unstamped  document  wliich  was  held  to  be  a  bill  of  exchange,  but  had 
nefer  preaented  it  for  payment,  Lord  Kenyon,  in  respect  tfaatit  waa  not  stanpcd, 
and  was  oonseqiaantly  null,  fimnd  that  he  waa  entitled  to  vecur  to  iStmoB^ad 
conflderation.  In  Swears  v.  Wells,  1  Eqp.  317,  where  the  plauitiff  hadagraed 
to  accept  in  payment,  Is^  A  check,  for  which  he  accordingly  drew  the  money; 
and,  2dfy,  A  promissosy^note^  which  turned  out  to  be  written  on  awrongatsmp* 
but  where  he  afterwards  brought  an  actionfor  the  amount  of  the  promisaory-aoiBv 
as  on  the  original  oonsidetatian,  befora  Ita  tana  of  payment  amvad,  JLoid 
Kenyon  held,  that,  aa  he  had  acted  under  the  agreement  by  takmg  caah  ftr  the 
draft,  and  as  it  was  an  entire  agreement,  be  ought  to  hare  fiilfillad  it  aUogatfig, 
by  either  waiting  till  the  tenn  of  the  note  apired,  or  inlying  for  a  nam  uott^ 
and  therefore  he  was  non-suited.  In  Scotland,  however,  the  f^grceawnt  would 
probably  have  been  held  altogetfier  invalid,  in  so  far  asv^garded  the  note| 
that  document,  being  unstamped,  could  not  warrant  an  action  erven  finr  * 
note;  and  therefore  the  plaintifl^  having  no  right  whatever  Mmlsr  d;  w<Mild  have 
been  found  entitled  to  recur  immediately  to  the  original  consideiilsosi. 

«  1  Bell,  319.  •  Menus,  14d.a 
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he  cannot  plead  want  of  negotiation  though  the  bill  should 
not  be  so  presented,  nor  can  he  argue  that  the  holder,  if  he 
did  not  chuse  to  present  it  again,  should  have  returned  it.  ^ 

With  regard  to  the  time  when  a  bill  payable  after  sight 
shoold  be  presented  for  acceptance,  the  only  rule  which  can 
i)e  laid  down  is,  that  the  holder  ought  to  use  no  undue  de- 
lay, but  should  present  it  within  a  reasonable  tixne.  ^    Un- 
less there  were  some  restriction,  it  would  be' impossible  for 
the  drawer  to  know  how  long  he  should  keep  funds  in  the 
holder's  possession  to  answer  the  bill,  if  he  knew  that  it 
was  not  presented,  or,  on  the  other  hand,  he  might  sup- 
pose,, if  he  heard  nothing  to  the  contrary,  that  it  had  been 
accepted  and  paid,  and  might  thus  be  led  to.  credit  the 
drawee  with  a  larger  sum  than  he  would  otherwise  have 
done.    The  doctrine,  therefore,  that  the  holder  of  a  bill 
payable  after  si^t  may  use  his  own  discretion  as  to  the 
time  of  presenting  it,  is  now  exploded.    Some  such  doctrine 
was  maintained  in  Scotland  in  an  early  case,  ^  where  it  was 
found  that  a  bill  on  London,  payable  at  fourteen  days'  sight, 
was  duly  negotiated,  when  it  had  not  been  presented  till 
22d  June^  though  it  must  have  reached  London  on  12th 
June,  so  that  the  term  of  payment  was  delayed  for  ten  days. 
lii  a  subsequent  case,  ^  the  same  argument  was  urged,  and 
the  Court  held  that  there  was  sufficient  negotiation.     But 
they  probably  proceeded  on  the  circumstances  of  the  case, 
^  hicb,  independently  of  such  an  argument,  afforded  a  com- 
plete excuse  for  the  delay  that  had  taken  place  in  presenting 

'  HicUing  v.  Hardy,  7  Taunt.  312,  jmt  Dallas,  C.  J. 

*  Potfaier,  No.  143;  Baylej,  183;  per  Bayley,  J.,  in  Mullman  o.  D*Kgui- 
^OfOKie,  438,  note  1.     The  same  doctrine  is  fully  explained  by  Fotbe8,.e5-6. 

'  Innes  p.  Gordon,  7th  Feb.  1735»  Morr.  1562.  Elchies,  No.  6,  v.  BUL 
^r  Forbes,  67-70,  lays  down  the  rule  nearly  as  it  is  now  establiahedy  regarding 
biUs  payable  at  or  after  right,  as  well  as  those  payable  after  date. 

*  Andrew  v.  Syme  and  Co.,  21st  Nov.  1759,  Morr.  1581 
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the  bilL    In  a  later  €ase,  ^  wh»e  the  holders  of  a  bill  drawD 
at  three  days'  sight  had  received  aad  transmitted  it  fiv  s^ 
ceptance  on  7th  May,  but  allowed  it  to  remain  in  the 
drawee's  hands,  without  either  getting  his  answer  or  pro- 
testing it,  or  giving  notice  to  die  indorser  till  5th  J«m^ 
though  he  himself  protested  it  for  non-acoeptaace  onSlst 
May,  the  Ck)art  decided  that  recourse  was  lost,    in  iU» 
case,  they  seem  to  have  held  that  the  protest  was  the  ooij 
proper  evidence  of  presentment.     The  groanda  of  decision 
are  not  specified ;  but  the  indcNrser  argued,  that  even  bills 
payable  after  sight  must  be  presented  within  a  reaMMiabk 
time,  and  the  argument  appears  to  have  received  effect.  No 
distinction  has  been  ever  made  in  Scotland  on  this  point  be> 
tween  foreign  and  inland  bills*    In  England,  the  same  mle 
has  been  likewise  established  with  regard  to  both.     Bat  its 
application  is  regulated  by  circumstances.    The  holder  of 
a  bill  payable  after  sight  will  be  held  guilty  of  neglect, 
and  will  therefore  lose  his  recourse,  if  he  keeps  it  lodced 
up  for  any  length  of  time  without  presenting  it.  ^    It  has 
been  held,  however,  that  a  person  receiving  at  Windsor 
a  bill  of  this  kind  drawn  on  London^  n^potiates  it  duly, 
though  it  has  not  been  in  circulation  in  the  mean  time, 
if  he  presents  it  on  the  fourth  day  after  receiving  it. '    With 
regard  to  bills  drawn  on  India  at  sixty  days'  sight,  it 
has  been  decided,  ^  under  special  circumstances,  that  they 
were  duly  negotiated,  though  not  formally  presented  for  ac- 
ceptance till  twenty-six  days  afi«r  their  arrival ;  the  drawee^ 
however,  having  had  notice,  and  having  been  requested  to 

>  Falls  V.  Porterfield,  17th  June  1766,  Moir.  1593. 

'  Per  Buller,  J.,  in  Muilman  v.  D*£guhio,  ante^  438,  note  1. 

*  In  Fry  9.  Hill,  7  Taunt.  897,  the  venlict  of  b  jury  to  this  effect  ww  coo- 
finned  by  the  Court  of  C.  P.,  the  Court  holding  that  the  queation  was  propariy 
left  to  die  jury. 

*  Muflmanv.  D*Egubio,  2  H.  BL  565. 
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accept  them  two  days  after  their  arrhrBl,  In  the  satme 
ase,  it  was  held,  that  there  was  no  undue  delay  in  not 
ending  the  biUs  from  this  country  to  India  for  acceptance^ 
rom  5th  March  to  SOth  April,  the  plaintLBEs  being,  do* 
ing  that  interval,  in  corre^ondence  about  them  with  4 
LOuse  in  Paris,  for  whose  bdoof  they  had  taken  theoB,  and 
laving  transmitted  them  as  soon  as  they  received  direo- 
ions  on  the  subject.  On  the  other  hand,  the  holder  of 
I  bill  payable  after  sight,  whether  foreign  or  inland,  jnay 
>ut  it  into  circulation  before  acceptance,  ^  and  in  that 
!ase  it  must  depend  much  on  the  continuance  of  its  cir^ 
^ulation  when  it  ought  to  be  presented  for  aoceptanicf^ 
[n  one  case,^  it  was  decided,  that  foreign  biUs  drawn 
it  thirty  days'  sight,  which,  having  been  put  into  circu- 
ation,  were  not  presented  for  acceptance  till  some  mooths 
ifler  being  issued,  had,  notwithstanding^  been  duly  nego- 
iated,  although  the  drawees  had  continued  to  accept  tl^ 
[rawer's  bills  for  forty  days  after  the  date  of  these  bills, 
nd  though  the  drawer  did  not  &il  till  that  p^iod  had 
lapsed.  The  Courts  have  studiously  r^ained  from  limit- 
ng  any  time  within  which  bills  of  this  kind,  when  thus  put 
ito  circulation,  must  be  presented  at  all  events;  holding 
tiat  this  point  must  be  determined  by  the  circumstances  of 
ach  caae. '  It  has  been  even  laid  down,  that  such  a  bill 
light  be  safely  kept  in  circulation  for  a  year  without  pr»> 
entment  * 

According  to  the  authorities  already  cited,  ^  which  ap- 
lear  rather  to  lead  to  the  conclusion,  that  bills  drawn  at 

>   Per  Gibbs,  C.  X  in  VVy  v.  Hfll,  mUif  440,  note  & 

•  Otmpf  V.  Hvden,  Holt,  C  N.  P.  SU;  7  TknaC.  IM. 

•  Per  Oibbi,  C  J.,  in  Odupj  «^  Hmdn,  aole  S;  aadjMr  E^  C  X|  k 
tf  uilnA&  9.  D'Epdao^  oKtt,  48^  note  iL 

«  P»  BiiUer»  J.yiii  Mwbotti  v.  D'fifOtocH  ibidt 
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sight  are  not  payable  on  demand,  but  that  days  of  gnoe 
should  be  allowed  upon  them,  it  seems  to  follow,  that  the; 
must  be  first  presented  for  acoeptanoe,  in  order  to  deter- 
mine the  currency  of  the  days  of  grace.  The  rules  whick 
have  been  now  laid  down  as  to  the  time  of  presenting  for 
acceptance  bills  payable  afttt  sight,  appear  to  be  eqoally 
applicable  in  this  case. 

It  has  been  much  disputed  in  England,  whether  the  ques- 
tion, what  is  a  reasonable  time  for  presentment,  is  pr(^ 
for  a  jury,  or  is  purely  a  question  of  law  for  the  oomt ' 
Perhaps  the  only  conclusion  which  can  he  reached  is,  that 
it  is  a  matter  extremely  liable  to  be  affected  by  the  ciicdid- 
stances  of  each  particular  case,  but  that,  in  situations  wfaidi 
admit  of  a  general  rule,  a  rule  ought  to  be  laid  down  and 
adhered  to.  <  But  this  is  a  point  not  peculiarly  connected 
with  the  law  of  Scotland,  and  on  which  I  will  not  hazard 
an  opinion. 

Presentment  should,  in  all  cases,  be  made  at  a  seasonable 
time  of  day ;  and  when  the  drawee  is  a  banker  or  merchant, 
it  ought  to  be  made  during  the  usual  hours  of  business.  ^ 
The  failure  to  present  in  due  time  may  be  ei^cused  by  any 
sufficient  reason  not  arising  from  the  holder^s  misconduct, 

'  Ficie  on  one  side  Muihnan  v.  D'Eguino,  ante,  4S6^  note  I,  and  FVy  v»  HiOi 
440^noCea;wheretiiisiiheldtobeaqpMalionfortliejiurj.  OlitlieodMriMBdt 
in  Daibithue  v.  Parker,  6  EaiL  \%y  19,  the  quertkm,  Whatiaanaagnafale  line 
Ibr  noCioe  of  dishonour,  whicfa  depends  on  the  same  principle,  is  aaid,  by  I^av- 
rence,  J.,  to  be  a  question  of  law,  while  the  other  Jud^  seem  to  bdU  that  it 
is  a  question  of  law  depending  on  the  fiwts. 

*  Vyh  Lord  Mansflrid*s  opinion  in  Tindal  v.  Brawn,  I  T.  B.  168^  aad  thsl 
of  thd  majority  of  the  Court  in  Daitiifaife  v.  Fudcar,  note  1. 

"  rids  on  this  sulject  Harius,  IIS,  who  giyes  some  cmioua  detnila  as  to  dw 
faoufs  bf  bnsineai  in  London  during  his  time.  The  sune  rule  was  laid  down 
in  Parker  0.  Ooidon,  7  EasL  385^  wiHi  n^gard  to  the  obligation  of  a  psty  whs 
iiad  taken  m  bill  payable  at  ji  particolar  baaking*hottse^  to  pnaent  h  daring  the 
usual  banking  hours. 
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such  as  illnessi  interveDiBg  war,  unavoidable  detention, 

Presentment,  in  order  to  be  effectuali  must  be  made  to  the 
drawee  himself  or  to  his  authorised  agent  ^  A  bill  drawn 
on  a  company  ought  to  be  presented  to  them  at  their  place 
of  trade  within  the  ordinary  hours  of  business ; '  when  it  is 
drawn  on  an  individual,  it  may  be  presented  to  him  either  at 
his  place  of  business  or  dwelling-house,  or  personally,  if  no 
place  of  pa3TOent  is  expressed.  ^  If  the  drawee  cannot  be 
found  at  the  place  described  in  the  bill  as  his  residence,  and 
it  appears  that  he  never  lived  there,  or  has  absconded,  the 
bill  oug^t  to  be  immediately  protested  there  for  non-ac- 
ceptance. ^  But  if  the  drawee  has  only  changed  his  resi- 
dence^ the  holder  must  use  all  endeavours  to  find  out  his  new 
residence,  and  present  the  bill  to  him  as  soon  as  possible.  ^ 

'  For  itmiincw  of  a  Talid  ezcuae,  nd$  Andrew  v.  I^ynie,  439,  note  4,  and 
Fflriw%08-0;  also  Mnilman  o.  D'Eguino,  438,  note  L  In  F^ence  v.  Townly, 
2  Smith,  824^  it  was  held  to  be  a  sufficient  excuse  for  delay  in  presenting  a  bill, 
tbst  the  town  of  Leghorn,  where  presentment  ought  to  have  been  made,  was 
thai  occupied  by  the  enemy.  Lord  Ellenborough  laid  it  down,  that  the  rules 
Bto  due  presentment,  were  always  subject  to  the  exception  of  such  unavoid* 
>ble  soddenta  as  rendered  it  impossible. 

*  In  Ched  o.  Roper,  5  Esp.  175^  where  the  witness  called  to  prove  present- 
ment atMed,  that  he  went  to  die  drawee's  houses  and  cffkand  tiie  bill  for  aocep- 
taoee  to  a  penon  in  his  ten-yard,  who  rtflmd  to  oooepi^  (not  being  certain,  how- 
ever,  tint  tUa  person  was  Ae  drawee,)  Lord  Elknborough  held,  that  present- 
ment wis  not  proved,  and  tint  therefore  then  ooold  be  no  recourse  against  the 
^wer. 

*  1  BeD,  824.  « Ibid. 

'  Chitty,  164.  In  Anon.  Raym.  745^  it  b  laid  down  as  the  custom  of  mer- 
dnats,  tiMt  if  the  drawee  abeoonds  beforo  the  day  of  p^rment,  there  may  be  a 
protest  inmediately  for  better  seciuity,  and  a  protest  afterwards  for  non-pay- 
neat,  on  the  anival  of  the  tenn  of  payment,  but  not  sooner. 

*  In  CoOiaa  v.  Butler,  8  Str.  1067,  it  was  held,  tfiat  the  indorsee  of  a  pr»- 
ntssovy-note  suing  the  indorser,  had  not  established  enough  to  make  good  his 
cecovne,  by  merely  proring  UaH  the  naker*s  bouse  waa  shut  up,  because  he  was 
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If  b^  faAd  left  the  k]]igd«>m»  ithajibtt^  held  suflBokntin  Hog* 
land  to  present  the  bill  at  his  house.  ^  In  Scotland,  if  Ihe 
dirawee  dumot  be  found)  the  iqpproVad  mode  aeitau  to  be, 
to  present  and  protect  the  bill  al  ^e  mark^t-croM  of  the 
place  where  he  last  resided.  ^  In  thia  ^ase^  the  pMttit 
ought  to  bear,  that  strict  search  has  been  iiiade  ibr  hint  ^ 
But  if  the  dt^nree  has  a  known  agent  in  this  MtfOtiT^  wkoii 
authorised  to  transact  such  matters,  •  presMUnent  Mi^t  to 
be  made  to  him.  *  If  tiiere  are  t^o  {lersoBSof  tlie  ^tmii 
bame,  and  heither  will  aisoept^  a  pr(>test  Mgkt  ti»'  ba  tatam 
against  both.  ^ 

It  has  been  said,  that  if  the  ditewee  is  dead,  tha  hdkltt 
should  present  it  to  hb  nearest  heirs^  and  jKfotest  itoathw 
fisfusal  to  accept,  even  though  they  haY«  not  yat  laktti  up 
his  succession.  <  This  should  eertaioly  be  dona  Kditft 
the  drawee's  heirs  have  actually  taken  up  his  sucoes- 
aion.  But  where  they  haVa  nol^  there  is  ilo  pcnon  vepie- 
behtuig  him  who  has  any  concern  with  the  bill,  aAd  the  pre» 

faoimd  tt>  ha^  lafoilwd  aAtr  ainiuid  pioeatod  the  note.  It  was  Ud doimM 
dbltiedy  tfatt  tfie  laaket  of  •  proQUfto^-npte  is  ia  tho  Mine  ritiiarion  with  tbi  ao- 
oeptor  of  a  bill.  Hie  same  general  doctrina  was  hold  n^axding  ignoaBGc  of  s 
fMn^'a  widiwcf.,  ftben  stated  as  an  ^cuaa  fbr  aot  notifying  to  him  the  di^io- 
mnrof  aU^iA  Batamanv,  Jaseplh  8  CaBopb.  4ai|  18  £ast.  433j  SetecMl* 
ih  BuigaSB^  8  €iBlp4k  S6fl>  and  Btowfeiag  is  Kianrar,  1  e«w»  fiL 

>  Has  w«i  nalBa  bj  Lmd  £U«abQnDig^  «i  Cromwatt  9*  Ufommt  9  fif^ 
all*  ^v'ten  dn  hill  was  ptewnted  at ibedmwar'a  house 4i( his  wiliB^ 
also  fully  apprised  of  all  the  circumstances,  tdiile  he  was  in  Jamaica. 

'  1  Bell,  320,  MMng  to  Forbes,  90^1,  on  the  lame  point. 

•Foiha^ei.  ^  1  Bail,  W) ;  als^  Fnhe^  0U 

•  Qittft  mSi  wk  aba  SUmmiP.  Aitliagb  STam*.  8(M^  wliid^ 
lliptvacdy  Ike «ase  stated  in  ihAteK^baQ^Hsak  in  thai  OMCb  tedmsraa'a^ 
ter,  being  his  authorised  agco^^kriaaeytod  lis  WduA^ghJaibaeaca  I  and  ^ 
^bjMicttwaB,  that  k  hsd  oM  bean  nAennada  punsntedtohsrJyyiqfMtefc 


«rMld8v,I46.   MoBey,  %l<l^a»lipaitowatiasiala»i»iyidlfcda 
case  of  protest  fiv  non-pajmsnt,  when  the  drawee  has  died  aAtr  aocepiance. 
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sentmoM  of  it  to  them  appears  to  be  as  fbtile  as  if  it  wer  e  Binfe 
to  a  person  who  had  no  connection  widi  him.  In  such  a 
csMy  nothing  seems  necessaiy  but  that  the  holder  should  give 
notice  Within  a  reasonable  time  to  the  other  parties  of  the 
drawee's  death,  by  which  presentment  has  become  impossif* 
ble.  In  the  opposite  case,  where  the  creditor  is  dead,  and 
his  heirs  have  not  taken  up  his  succession,  it  has  been  sta- 
ted, that  they  also  are  bound  to  present  tor  acceptance  and 
psyment,  and  to  protest  for  non-acceptance  and  non-pay-^ 
inent;  i  Bat  the  sounder  opinion  appears  to  be,  that  these 
steps  aire  neither  necessary  nor  competent,  since  there  is  no 
pai'tjr  entided  to  demand  payment  and  grant  a  discharge^ 
or  conseqnimtly  entitled  to  protest  for  non-*acceptance  or 
nQn-paynient.  ^  It  has  been,  indeed,  held,  that  the  mere 
possession  of  a  bill  is  a  sufficient  warrant  to  present  and 
protest  for  non-acceptance.  Bat  in  that  case,  possession 
creates  a  presumption,  that  die  possessor  is  so  far  authori* 
sed  to  act  for  the  real  creditor,  which  presumption,  in  the 
event  {now  supposed)  of  his  death,  is  done  away.  On  the 
other  hand,  none  bnt  the  creditor  himself  or  some  person 
having  foil  pofwers  frdm  him,  can  pres^it  for  payment,  since 
^  person  presenting  must  hare  a  right  to  discharge  the 
debtor,  if  he  should  make  payment. 

The  time  during  which  a  bill  may  be  left  with  the 
drawee,  that  he  may  deliberate  whether  he  will  accept  or 
not,  has  been  already  considered. '  It  has  been  said,  *  that 
if  the  bill  be  lost^  while  in  the  drawee's  custody,  by  him  or 
his  serrantSy  the  creditor  should  demand  a  note  from  him 
^  paytnent  of  the  amount  at  the  specified  term ;  and,  on 
his  refiisa]  to  grant  it,  should  immediately  take  a  protest  for 
non-acceptanCe,  and  give  notice  to  the  drawer,  following 

'  MiriM,  134^.  ■  Molkxy,  %  10,  31 
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likewise  tlie  saaie  course,  as  for  nofo^pBjmeati  on  tbe  snip 
▼al  of  the  teem  of  piaymeiit 

Bills  must  be  presented  at  the  same  plac$  far  aoeqptsnoe 
aod  for  payment,  and  therefore  this  matter  shall  be  sAer- 
wards  con^dered  with  rdSsrence  to  both  salgects  toge> 
tfaer. 

2.  Pretenimenijbr  papmenL 

It  has  been  already  shewn  that  presentmait  for  accep- 
tance is  not  necessary  with  regard  to  bills  payable  on  d^ 
mand,  or  at  a  specified  time«  But  these^  as  well  as  all  other 
bills  and  notes,  must  be  duly  presented  for  payment  to  the 
drawee  or  granter,  in  order  to  establish  recourse  ogainsi 
the  other  parties.  ^  Such  presentment  appears  to  be. also 
necessary,  in  the  case  of  bills  or  notes  payable  at  or  after 
sight,  or  on  demand,  in  order  to  complete  the  holder's  daim 
even  against  the  drawee  or  granter*  ^ 

When  the  debtor  in  a  bill  or  note  cannot  be  found,  die 
same  rules  nearly  appear  to  be  applicable  to  presentment 
for  payment,  which  have  been  explained  as  applicable  to 
presentment  for  acceptance.  ^  But  it  has  been  fiurther  deci- 
ded, ^  that  presentment  for  payment  at  the  accqptot^s  house, 
accompanied  with  refusal,  though  the  acceptor  was  net 

■  In  CoUiiis  V.  BuXler,  2  8tr.  1067,  HwwibiiDdyAitrai»,tfHap^inMa«fB 
note  oD^^t  to  have  been  <ipinencled  ftom  the  makeri  before  dniging  dw  indor- 


*  Ante,  438-9.  In  Holmee  v.  Kerriaon,  2  TaunL  38%  it  was  bdd  tfaat  tbe 
statute  of  limitationa  on  a  note  payable  after  sight  could  not  tdie'cSbct,  as 
there  was  no  cause  of  action  from  whidi  the  limitation  could  nm  widmat  pre- 
sentment, which  had  not  been  proved.  In  Scotland^  in  Stephenson  v.  Stephes- 
son's  Trustee,  ISth  June  1807,  Monr.  App.  v.  Bill,  No.  20,  it  was  found,  dott 
the  sexennial  prescription  on  a  IhII  paysUe  on  demand  runs  from  its  dste,  in  le- 
qpect  of  the  words  of  the  act,  by  which  the  prescription  runs  from  the  time 
when  bills  or  notes  are  exigible.  Whether  the  same  rule  applies  to  bSb  or  notn 
payable  at  or  sfter  sight  shall  be  afterwards  considered. 

•AMiB,U3. 

*  Per  Lord.Kenyon  in  Brown  v.  H'Deimot,  5  Esp.  265. 
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found,  personally,  is  sufficient  to  preserve  recoursei  it  being 
held,  that  the  acceptor  was  bound  to  have  funds  there  to 
make  payment  It  has  been  decided  in  England*  ^  that  the 
circmnstance  of  a  banking  company  shutting  up  their  bank* 
and  thereby  refusing  to  pay  any  of  their  notes,  does  not 
amount  to  a  declaration  that  they  will  not  pay  certain  ispe* 
cific  notes  sued  for,  which  are  made  payable  on  being  pre- 
sented at  their  bank,  and,  consequently,  does  not  supersede 
the  necessity  of  presentment,  in  order  to  give  the  holders 
a  complete  claim  against  them.  Their  mere  insolvency, 
though  thus  declared  by  themselves,  does  not  dispense  with 
the  necessity  of  presentment.  When  the  drawee  of  a  bill 
has  gone  abroad,  and  left  an  agent  in  England  with  power  to 
accept  bills  for  him,  and  the  agent  has  accordingly  accepted 
a  particular  bill,  it  ought  to  be  presented  for  payment  to  the 
agent,  if  the  principal  is  stUl  absent  when  it  becomes  due.  ^ 

It  has  been  said,  that,  if  the  drawee  of  a  bill  or  maker  of 
a  note  is  dead,  presentment  for  payment  ought  to  be  made 
to  his  executors,  or,  though  there  are  none,  that  the  docu- 
ment should  be  presented  at  his  house,  and  protested  for 
non-payment. '  The  remarks  which  have  been  made  on  this 
subject  with  xeference  to  presentment  for  acceptance,  seem 
equally  applicable  to  presentment  for  payment.  ^  The  case 
of  the  holder's  death,  and  the  measures  to  be  thereupon 
adopted,  have  been  also  already  discussed.^ 

What  has  been  said  regarding  the  non-presentment  for 

*  BowM  V.  Howe,  5  Taunt.  30»  In  this  case  the  point  was  decided  on  an 
objection  to  the  declaration,  as  not  averring  presentment,  under  the  circumstances 
stated  in  the  text.  Hie  objection  had  been  repelled  in  the  Court  of  King's 
Bench ;  but  ^bar  judgment  was  reversed,  on  a  writ  of  error,  in  the  Exchequer 
Chamber. 

'  Thb  was  decided  in  Phillips  v,  Astling,  ante^  ^AA,  note  5 ;  also  in  Bank 
of  England  v.  Newman,  12  Mod.  241,  per  Holt,  C  X,  who  held,  "  that  a  de- 
"  nuuad  of  a  senriht  of  the  drawer,  who  used  to  pay  money  for  him,  was  a  good 
"  demand." 

'  Oiitlj,  246;  Molloy,  2,  10,  34.  *  Ante,  444.  '  Ibid. 
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Mceptance  of  bills  oiurtMiipcMi,  or  ille|[ally  stonpod,  ai  at 
M  as  to  the  excuBes  arising  from  the  impossibili^  of  pi«- 
aenting  fbr  acc^iUnce,  is  applicable  to  die  preaanlmeBt  of 
bills  or  notes  for  pi^rmeiit ' 

It  has  been  laid  down,  that  when  a  bill  is  attached  ante 
an  extent  before  it  is  due,  and  the  fMurQr  holding  it  for  titt 
crown  bits  to  present  it  in  due  time  for  payment,  die  draiper 
and  indorsers  will  still  remain  liable,  becanse  no  laches  ate 
imputable  to  the  crown.  >  It  has  been  even  hdd,  thit 
die  drawer  and  indorsers  of  a  bill  granted  £cfr  bdioof  of  the 
crown,  for  inBtance  by  way  of  remitting  the  public  revenue, 
HdU  be  liaUe,  although  the  bill  should  not  be  presented  is 
due  time  to  the  drawer*  But  some  kind  of  presentment 
most  be  necessary,  even  in  this  case^  because  the  diwer 
and  indorsers  are  not  liable  unless  the  drawee  fiuls  to 
pay.» 

We  have  already  considered  what  is  die  law  r^aiding  the 
obligation  of  payment  on  the  debtor  in  a  bill  or  note,  widi 
or  without  presentment,  when  no  particular  place  of  pay* 
ment  is  specified.  ^  But  the  drawer  and  other  pardes  aie 
not  bound  to  pay,  unless  when  the  bill  or  note  has  beenfiift 
prescQted  to  the  prefer  debtor  fbr  payment,  and  he  has 
withheld  it,  ^  so  diat. although  no  place  of  payment  is  sp^ 
cified,  there  cannot  be  recourse  against  them,  without  pi«* 
senting  the  bill  or  note  to  the  debtor,  if  he  is  to  be  fiwod 
It  seems  also  to  be  quite  setded,  that  when  a  place  of  pay- 
ment is  specified  in  the  body  of  a  bill  or  note,  the  present- 
ment  of  it  at  that  place  forms  an  express  condition  of  the 
contract ;  and  that,  therefore,  without  it,  the  holder  can 

'  ^ji<e,  437-d.  '  Chitty,  248;  West  on  Extents,  80-3). 

"Uiid.  «  Ante,  ^12. 

'  Vide  Syderbottom  v.  Smith,  1  Sir.  (M,  where  die  holder  of  n  piuuiiw«7- 
note  fidled  m  en  action  ageinit  the  indOfBcr,  under  the  direcdon  of  Eyn^  C  J.t 
«  beeeuie  the  plaintiff  had  not  proved  diligenoe  to  get  the  mooej  o£^  dwwcr, 
«'  being  of  the  old  opinion,  that  the  indoner  on]jr  warranta  upon  the  dc&ali  of 
•«  the  drawer." 
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liaveno  claim  against  the  drawer  and  indorsers,  or  evea 
against  the  acceptor  or  granter.  ^  Farther,  it  has  been  da^ 
cided)  that  when  the  place  of  payment,  though  marked 
only  at  the  bottom  of  a  note,  has  been  printed  b^re  the 
aote  is  complete,  presentment  at  that  place  is  indispenaablfli 
even  to  found  a  claim  against  the  acceptor;  because  the  spe** 
dfication  of  place  is  "  to  be  considered  as  part  of  the  note^ 
*^  having  been  made  at  the  time."  ^  In  the  same  way,  when 

*  Ibif  w  held  by  the  wbolB  Conrt  of  KUig't  Bench  in  Saadenon  v,  Bawm,  H 
East  500,  wfaere^  in  th«  osse  of  certain  promissory-notes  payable  on  demand  «tm 
particular  plaoe»  the  Court  held  the  declaration  incomplete  when  it  did  not  arer 
■  demand  at  that  place.  The  same  doctrine  was  held,  and  the  same  decision  gf- 
veii»  under  similar  drcimistanees,  in  Dickenson  v.  Bowes,  16  Eaat  IIOl  VUk 
•bo  Howe  V.  Bowes,  16  East.  112.  A  similar  decision  was  given  by  the  Court 
of  CoQuoon  Pleat  in  Bowes  v.  Howe^  ante,  447,  note  1.  In  all  these  cases,  tba 
action  was  against  the  makers  of  the  notes.  It  is  not,  therefore,  easy  to  reconcile 
tuch  decisions,  the  two  first  of  which  were  given  by  Lord  Ellenborough,  with 
the  Qfpinion  expressed  by  his  Ixnrdship  at  Nisi  Frins,  in  the  subsequent  ease  of 
Bovfloan  v.  NidioD,  8  Caropb.  408^  where,  in  an  action  by  the  indoiaee  agninit 
tbe  aaaker  of  a  promissory-note,  which  mentioned  a  certain  place  of  payment 
m  tlie  body  of  it,  be  held,  that  this  was  not  a  part  of  the  contract,  but  a  mere 
memorandum  of  the  place  where  payment  might  be  made,  and  would  not  al- 
low presentment  there  to  be  proved,  lest  such  proof  should  be  thought  neoet- 
nry.  In  a  awbsequent  eas^,  Rocfaev*  Qunpbel],  3  Camp.  247,behigan  adCcn 
by  the  uidorBw  against  the  iadoner  of  a  note  which  waa  made  payable  at  a  oar. 
^  place,  Lord  £Ilenborough  held,  that  it  waa  a  fatal  variance  in  the  de* 
cUradon  not  to  mention  the  place,  since  it  was  thus  implied  that  it  was  payable 
generally,  whereas  it  was  only  payable  at  one  house.  But,  whatever  may  be 
tlie  import  of  these  "Sm  Brius  decisions,  the  decisions  above  cited,  pronounced 
both  by  the  Courts  of  King's  Bench  and  of  Common  Fleas,  must  have  higher 
authority.— Mr  J.  Bayley,  in  Bowe  v.  Young,  2  Brod.  and  Bingb.  242,  ex- 
{vesses  doubts  as  to  the  decision  of  Sanderson  v.  Bowes,  although  he  says 
<bat  he  concurred  in  it.  But  it  was  confinned  by  t!ie  judgment  of  the  House 
or  Lords  in  Rowe  v.  Toung,  whidi  decided  tbat  even  an  aceeptanoa,  **  ptjMt 
*'  at  a  certain  place,"  was  a  restriction.     Vide  on  this  pointy  Biyley,  174^9. 

'  Per  Lord  EUenborougfa,  in  TVecotidck  v.  Edwin,  I  Staik.  466^  where  the 
place  of  payment  at  the  foot  of  the  note,  as  well  as  the  whole  of  i^  except  the 
lums,  the  parties*  names,  and  the  date,  were  printed.  His  Lordship  held  it  n»- 
'^^sBiy,  under  these  drcumstanoes,  to  prove  presentment  at  tiw  place  spedfted. 
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a  bill  has  been  drawn  payaUe  generally  in  London^  and  is 
acicepted  payable  at  a  certain  banker's  in  London»  it  hai 
been  held,  eren  in  an  action  against  the  acceptor,  that  tkb 
specification  of  place  forms  part  o£  the  contract^  and  that  a 
presentment  there  must  be  proved.^  It  has  heai  already 
dbewiiy^  that,  when  a  bill  is  drawn  payable  generally  in 
London,  or  any  other  place,  the  drawee  must,  in  his  accqh 
tance,  specify  a  particular  house  for  demanding  paymeot 
This  implied  obligation,  therefore,  of  the  drawee  must  be 
held  to  be  contemplated  in  drawing  a  bill  payable  in  Lon- 
don generally;  and  his  specification  of  the  place  of  payment 
will  be  as  much  in  the  view  of  the  parties,  and  form  as  es- 
sential a  part  of  the  contract,  as  if  it  were  engrossed  origi- 
nally in  the  bill.  This  seems  to  be  the  principle  on  whidi 
the  case  last  noticed  must  have  been  decided.  But  if  the  bill 
or  note  has  been  presented  at  the  place  specified,  and  pay- 
ment refused,  for, instance,  at  a  particular  banking-house^ it 
is  not  necessary  to  give  special  notice  of  non-payment  to  the 
acceptor  or  maker,  since  he  cannot  be  allowed  to  consider 
the  person  at  whose  house  the  bill  or  note  is  made  payable 
as  the  proper  debtor,  and  himself  as  the  drawer,  to  ndiom 
notice  of  non-payment  ought,  therefore,  to  be  given ;  on  the 
contrary,  he  is  himself  the  proper  debtor,  and  was  ther^Mv 
bound  to  have  ascertained  whether  the  bill  or  note  was  paid 
when  presented.  ^ 

'  Pier  Lord  Ellenbarottgh,  in  Oaniett  o.  Woodcock*  1  Scaik.  475.  In  tfab 
cMe  the  bUl  had  been  piesented  at  the  place  gpedfied  between  7  and  8  p.  M. 
of  the  day  that  it  became  due,  and  the  anawer  waa,  no  orden.  It  was  iped- 
fied  tfiat  tiiere  waa  no  presentment  within  proper  bankmg  hoors.  Bat  Lord 
EHenborougfa  held,  that  when  a  person  attended  and  reftiaed  payment,  the  pff»- 
aentment  was  good,  though  it  hed*  been  made  at  midnight  The  necemty  oC 
prnsenting  at  the  particular  pbce  waa  here  taken  for  granted.  The  aanw  doc- 
trine was  admitted  in  n  nmilar  caae»  Hodge  v.  FEllis,  3  Camp.  463* 

•Ante,  369. 

'  Per  Lord  £llenborough»  in  Pearce  v.  Pembertleyi  3  Camp.  261» 
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In  all  these  cases,  presentment  at  the  place  specified,  be- 
ig  necessary  to  found  an  action  against  the  acceptor  or 
ranter,  is,  of  course,  much  more  necessary  to  give  recourse 
gainst  the  drawer  or  indorsers,  since  they  are  not  liable  tiH 
le  proper  debtor  has  refused.  Moreover,  in  a  question 
'ith  them,  it  .would  probably  have  been  at  one  time  neces« 
Eiry  to  present  the  bill  or  note  to  the  acceptor  or  granter  at 
le  spedfied  place,  even  though  it  should  have  been  merely 
oticed  in  a  memorandum  at  the  foot  of  the  bill  or  note,  as 

place  where  payment  might  be  made,  without  any  refe- 
ence  whatever  to  a  place  of  payment  in  the  body  of  the  in* 
trument.  This  rule  has  at  least  been  held  applicable  where 
be  place  of  payment  is  specified  only  in  the  acceptance^  as 
>y  acceptii^  the  bill  <^  payable  at  a  certain  place/'  ^  The 
irinciple  of  this  decision  appears  to  be,  that  the  drawee,  by 
pacifying  a  particular  place  for  payment,  indicated  to  the 
older,  that  he .  would  obtain  payment  by  presenting  the 
ill  at  that  place,  and  thus  rendered  such  presentment  ne- 
essary,  at  least- in  a  .question  with  the  drawer  or  indorsers, 
ince  they  are  not  liable  unless  when  the  acceptor  has  failed 
>  pay.  This  doctrine  seems  applicable,  though  the  place 
f  payment  should  be  indicated,  not  in  the  acceptance,  but 
nly  by  a  memorandum  annexed  to  the  bill  or  note.  It  is 
kewise  applicable  as  much  when  the  drawee  or  granter  inti- 
lates,  by  his  acceptance,  or  by  a  separate  memorandum,  that 
ayment  is  to  be  made  by  a  particular  person,  though  that 
erson  should  not  be  a  partjr  to  the  bill,  as  when  he  intimates 
1  this  manner  that  it  is  to  be  made  in  a  particular  place.  It 
as  been  indeed  su^[ested,^  that,  as  the  2  Geo.  IV.  c.  78, 

• 

*  Bagrley,  174  In  Am^roBe  9.  Hopwood,  2  Taunt.  61,  being  an  action  bj 
ic  holder  againit  the  drawer  of  a  biU«  wfaidi  the  dedanUion  stated  to  have 
ecn  accepted  payable  at  a  particular  place,  it  was  held  to  be  &ta]  to  the  decla- 
ition,  that  it  did  not  likewise  specially  aver  presentment  at  that  place. 

*  Chitty,  IS61. 
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to  be  immediately  noticed,  enaeted  that  aeceptaiiQes»  tboiitgii 
tbey  specify  a  particular  place  of  payment,  sball  be  accouiH- 
ed  general  acceptances  to  all  intents  and  purposes^  qnleas 
they  declare  that  the  bill  is  to  be  payable  if  presaiedt  onlf 
m  that  placef  cmd  noi  nOiervoitef  therefore,  in  the  ewe  of 
sudi  general  acceptances,  presentment  to  the  drawer  per- 
sonally, or  at  his  house,  will  be  sufficient,  though  the  bill 
should  not  be  presented  at  the  specified  place.    Bui  it  msji 
perhaps,  be  answered,  that  the  holder's  duty  to  present  the 
bill,  considered  as  a  ground  for  recourse,  is  not  merely  co- 
relative  with  the  acceptor's  obligation ;  since^  if  that  w^r^ 
the  cas€^  he  would,  in  many  instances,  not  be  bound  to  pre- 
sent at  all,  it  being  often  the  acceptor's  duty,  as  already 
stated,  to  find  out  him  and  make  paymoit*    The  true  ob- 
ject of  presentment,  as  the  foundation  of  a  claim  against  the 
drawer  or  indorsers,  is  to  ascertwi  that  the  acceptor  hss 
failed  to  make  payment ;  and  it  is  therefcve  necessary,  evea 
when  no  place  of  payment  is  mentioned,  to  present  to  the 
acceptor  personally,  although  be  may  be  bound  to  make 
payment  without  such  presentment  (^  the  same  prtBcq[ik^ 
when  a  place  of  payment  is  pointed  out^  though  it  were  only 
in  a  memorandum,  it  seems  necessary,  in  order  to  aaoeftaio 
that  there  will  be  no  paymei^  to  present  the  bill  at  the 
place  specified,  although  the  acceptor  may  at  the  same 
time  be  bound,  as  in  any  other  general  acceptances  with* 
out  presentment  there,  or  e^en  any  presentment  whatever. 
The  words  of  the  act^  as  will  be  immediatdy  seen,  ace  by 
no  means  inconsistent  with  this  construction.    But^  at  all 
events,  the  converse  of  the  doctrine  is  nnquestioDaUy 
true,  viz.  that  presentment  for  payment  at  the  place  spe- 
cified either  in  the  acceptance,  or  in  a  memorandoBi  an- 
nexed to  the  bill  or  note,  is  sufficient,  as  against  thednwer 
or  indorsers,  without  going  to  the  acceptor  or  granter  per- 
sonally.    For  the  latter,  by  specifying  this  place  in  Ina 
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ceptance  or  memoranduin^  points  it  out  as  the  plac^  where 
he  is  to  be  called  on  for  paymentt  and  where  he  engege0  to 
havefunds  for  the  purpose ;  and»  therefore^  hi»  failure  to  pay 
when  it  is  presented  there  is  aa  rauch  a  breach  of  bis  engage-* 
ment,  such  as  to  authorise  recourse  against  the  other  parties) 
as  if  he  fiuled  when  it  was  presented  to  himself  personally,  ^ 
It  follows  firom  this  doctrine^  and  has  been  accordingly 
found)  ^  that  when  a  bill  or  note  is  made  payable  at  one  or 
other  of  two  placesy  presentment  at  one  of  them  is  suf&cient 
to  preserve  recourse^  though  payment  should  be  refused 
there^  merely  on  account  of  the  fiiilure  of  the  house»  but 
would  have  been  made  at  the  other  place»  because  the 
house  there  did  not  &il  till  a  day  or  two  afterwards.    Nor 
does  it  make  any  di£Eerence)  although  the  actual  place  of 
presentment  is  more  distant  than  the  other.    It  haa  been 
also  founds  that  if  the  banker  whose  house  is  specified  as  the 
place  of  payment  happens  to  be  at  the  same  time  holder  of 
the  bill  or  note)  it  is  sufficient  presentment  by  him  to  ascer- 
tain firom  his  own  books  whether  the  debtor  in  the  bill  or 
note  has  cash  in  his  hands  sufficient  to  meet  it,  the  fact  of 
his  having  none  being  held  equivalent  to  a  refusal  of  pay- 
ment. 3     It  is  of  course  implied  in  this  doctrine,   and  has 
been  expressly  held,  in  the  cases  already  cited,  as  well  as  in 
others^  4  that  the  doctrine  now  stated  is  applicable,  although 
the  bill  should  be  thus  required  to  be  presented  for  pay- 
ment to  a  person  in  no  way  liable  for  it ;  for  instance,  to  a 
banker  at  vehose  house  the  acceptor  declares  it  payable,  but 
who  answers  "  no  eflfects."     Farther,  it  has  been  judicially 

'  Stodenon  tr.  Jtidgs,  2  IL  ^L  509;  also  Pariter  o.  GordoD,  7EMt  985-7, 

*  nfTfHrg  t^  Chwar,  jMT  GiMia,  C  J.,  H6U,  C.  N.  P.  SIS. 

«  aMd«f«oi»  V.  Ai%i»  S H.  m.£09i  idso  Jtekarv. Coidon,  7 East  965-7^ 
per  Lord  EXhfihwm^ 

*  Stadman  9.  Gooch,  1  Esp.  4. 
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recognised,  as  the  practice  of  London,  that,  wlien  a  bill  is 
declined  payable  there  at  a  bank,  the  presentment  of  it  lo 
the  banker's  clerk  at  the  clearing  house  is  sufficient,  with- 
out presenting  it  at  the  bank.  ^ 

It  is  not  necessary,  in  order  to  found  a  claim  against 
the  acceptor  of  a  bill  or  granter  of  a  note,  to  present  his 
bill  or  note  for  payment  at  a  particular  place,  when  it  is  on- 
ly specified  in  a  memorandum  annexed  to  the  bill  or  note ; 
for  such  a  memorandum  is  considered  merely  as  an  intima- 
tion where  payment  may  be  had,  and  is  not  held  to  limit  the 
debtor's  general  obligation  to  pay,  by  the  conditicm'ctf  pre- 
sentment at  the  place  specified*  Tliis  doctrine  has  been 
either  decided  or  taken  for  granted  in  England,  in  every 
case  where  it  has  been  the  subject  of  discussion. '  But  the 
Courts  were  not  so  unanimous  in  their  opinions  as  to  the 
efiPect  of  an  acceptance  of  a  bill  ^<  payable  at  a  certain  place," 
when  no  place  was  specified  in  the  body  of  the  bill ;  this 
subject  having  divided  the  Courts  of  King's  Bench  and 
Common  Pleas  for  a  great  number  of  years,  till  it  was  set- 
tled by  a  solemn  judgment  of  the  House  of  Lords,  and  af- 

>  ReynoliU  v.  Chettle,  2  Campb.  506 ;  Robttm  e.  Bennett,  2  Taunt.  SBBL 
•  It  was  taken  for  granted  in  Sanderson  v.  Judge,  2  H.  BL  !i09^  and  OdU 
laghan  v.  Aylett,  2  Campb.  550,  although  the  questions  actually  attane  in  those 
cases  depended  on  dififerent  principles.     In  Wild  v.  Rennard,  note  to  1  Camplk 
-424^  raftrrsd  to  afterwards  byBayl^,  J.,  in  Sanderson  a.  Bowes,  14  £aaL  501« 
that  Judge  decided  that  the  presentment  of  a  note  at  the  place  of  payiMB^  om- 
tioned  only  in  a  memorandum  annexed  to  it,  did  not  require  tobe  j^vofed  in  an 
action  against  the  maker.     In  Price  v.  Mitchell,  4  Campb.  200,  Gibba»  C  J., 
gave  the  same  decision  in  the  case  of  a  similar  memorandum  annexed  to  n  note, 
holding  that  such  a  memorandum  formed  no  condition  of  the  contract,  tfaon^  s 
qwdfication.of  the  place  of  payment  in  the  bo^  of  the  note  wonldhavedonea& 
A  similar  decision  was  given  afterwards  by  the  same  Judge  in  Ridiaida  v.  Loid 
BClafaigton,  Holt,  C.  N.  P.  d64w    Ihesameprindple  waaalsoimpBed  in  Sxcn 
V.  Bussdl,  4  M.  and  8.  405,  and  Hardy  v.  Woodroofe^  2  fltaric  81%  alOoaigh 
the  dedsion  in  both  these  cases  tuned  on  a  point  of  £iigUrii  pleadia^  wiack  it 
Is  unnecessary  to  state. 
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terwards  regulated  by  express  statute.     It  was  always  ad- 
mitted, as  has  been  already  shewn,  that  when  a  bill  is  drawn 
without  any  limitation  of  place,  the  holder  is  not  bound  to 
take  an  acceptance  limited  in  this  more  than  in  any  other 
respect     Nor,  on  the  other  hand,  was  it  denied,  that,  when 
he  did  take  an  acceptance  qualified  with  these  words,  *^  pay- 
^'able  at  a  certain  place,  and  not  elsewhere  "  this  was  a  clear 
restriction,  which  made  it  necessary  for  him  to  present  the 
bill  at  the  place  specified,  in  order  to  charge  the  acceptor. 
But  the  question  was.  Whether  an  acceptance  "  payable  at 
"  a  certain  place,"  but  without  adding  the  words  "  and  not 
"efcetcAcre,"  made  the  acceptor's  liability  depend  on  the 
presentment  of  the  bill  at  that  place  ?  On  the  one  hand,  the 
Judges  of  the  Court  of  King's  Bench  held  that  such  a  note 
formed  no  condition  restrictive  of  the  acceptance,  but  was 
merely  a  memorandum,  intimating  where  payment  might  be 
bad,  and   that  the  drawee's  general  obligation  to  pay  in 
terms  of  the  bill,  independently  of  presentment  at  this  place, 
remained  entire.  *    On  the  other  hand,  the  Court  of  Com- 

*  Hiis  doctrine  was  held,  and  corresponding  decisions  giren  by  the  Court  of 

King's  Bench,  in  Fenton  v.  Goundry,  2  Campb,  656-7,  13  East.  459,  where 

reference  was  made  to  a  similar  opinion  said  to  have  been  expressed  by  Lord 

Afansfield  in  a  oase^  Smith  v.  Lafontaine ;  in  Lyon  v.  Sundius  and   another,- 

I  Campb.  423»  where  Lord  EUenborough  held  that  such  an  acceptance  was 

a  mere  memomiidum ;  and  in  Bowe  p.  WlUiamsy  Holt,  366,  where  the  Court, 

proceeding  on  the  authority  of  the  previous  cases,  would  not  hear  an  ar- 

^iment  on  the  point.     Lord  EUenborough,  in  this  case,  added,  that  the  strong- 

ent  plea  with  him  was  the  usage  of  merchants,  who  did  not  consider  this  as 

•  restrictive  acceptance,  obliging  the  holder  to  present  at  the  place  specified,  but 

merely  as  a  convenient  arrangement.     In  Sebag  o.  Abithol,  4  M.  and  S.  4f66, 

though  the  case  was  decided  on  other  grounds,  the  Court  of  King's  Bench  again 

Uid  down  the  anme  doctrine  regarding  the  effect  of  an  acceptance  of  this  kind ; 

and  Lord  JSllenbonmgb  considered  it  aa  an  important  drcumstanoe,  that,  accord- 

uig  to  an  <yppoaite  construction  of  it,  it  would  be  merely  a  conditional  acceptance^ 

and  that  the  previous  parties  to  the  bill,  if  they  gave  their  sanction  to  it,  would 

thus  be  buidened  with  the  proof  of  an  additional  fiict,  vis.  the  presentment  of 

the  hill  at  the  place  qpedfied.     Otbbs,  C  J.  of  die  Common  Fleas,  hdd  the 

2f2 
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iiion  Pieas  held,  that  although  the  holder  of  a  bill  drswn 
in  general  terms  might  refuse  any  acceptance  which  was  not 
conformable  to  the  tenor  of  it,  yet  if  he  took  a  restricted 
accq)tance^  he  was.  bomid  by  it;  that  the  acceptance  fixed 
the  acceptor's  contract,  as  much  as  the  words  of  a  note  did 
the  engagement  of  the  granter ;  and  that  the  words  accepted 
^<  payable  at"  a  certain  place,  could  have  no  other  meaniiig 
than  that  the  bill  was  to  be  payable  oafy  if  presented  there. 
It  is  further  sud  to  be  the  invariable  practice  to  present 
bills  thus  accepted  at  the  place  where  they  are  made  pay- 
able. 1  These  conflicting  opinions  were  at  last  brought  to 
issue  in  the  House  of  Lords,  ^  in  a  case  where  their  Lord- 
ships, after  hearing  the  opinions  of  the  Judges  on  certain 
questions  propounded  to  them,  decided  that,  in  the  case  of 
a  biU  accepted  *<  payable  at  a  certain  place,"  without  any 


Mine  opinian  in  Head  v.  Jewell,  Holt,  369^  where  he  hnd  it  dowSi  in  the 
of  ft  amilar  accq>tance^   «  that  (he  aocqitor  was  generally  and  uninniny 
« liable.** 

>  Caiitty,  258*  The  doctrines  stated  in  the  text  were  held  by  the  Cboit  of 
Common  Fleas  in  CaUagfaan  v.  Aylett,  2  Campb.  549;  3  Taunt.  397,  wfaidi 
was  decided  before  the  case  of  Fenton  p.  Gourdty  in  the  Court  of  King's  Boidi ; 
andin  Gammonv.  Schnion,dTaunt.344>lManh,80.  Reference  wn  nadem 
the  first  of  these  cases  (in  pleading)  toFterker  «.  Gordon,  7  £nit  365.7,  where, 
in  a  question  between  the  holder  and  the  drawerof  a  bHi  whidi  had  been  aDOipl- 
ed  payable  at  a  certain  banking-house,  the  Court  of  Bang's  IBencii  heU  that  c»> 
course  was  lost,  because  the  bill  had  not  been  presented  at  the  banktng-boo» 
in  proper  banking  hours.  But  this  case  appears  to  be  solved  by  the  dtitiiMtiia 
already  stated  between  the  holder's  obligation  to  present  to  the  aoMpCor,  if  l( 
001  hefiumdf  to  the  effect  of  preaerring  his  reoourae  ags2nst  the  odisr  paitie : 
and  the  acceptor's  obligation,  whidi  rests  oo  totally  dillbent  principlfis,  to  pay 
the  holder,  whether  such  presentment  be  made  est  not  Beades,  Lord  EDm- 
borough  appears  to  have  held,  in  that  case,  that  if  a  presentment  to  the  amcytor 
personally  had  been  prored,  it  would  have  been  suffldent. 

It  has  been  already  stated^  455,  note  1,  that  Gibbs,  C.  X,  entertained  m  dBfc- 
rent  opinion  on  tiie  point  in  question  from  the  oOier  Judges  of  the  Oout  of  Cov- 
mon  Fleas. 

*  Rowe  V.  Young,  %  Brod.  and  Bingh.  165. 


IN  THE  ACCEPTANCE.  457 

Other  words,  the  holder  must  present  the  bill  for  pqnn^it 
at  the  place  specified,  before  he  can  have  an  action  even 
against  the  acceptor,  and  that  such  presentment,  being  a 
condition  of  the  acceptance,  must  be  both  specially  averred 
and  proved*  This  last  point  referred  to  a  question  of  plead* 
in^  on  which  a  nuyority  of  the  Judges  had  expressed  an 
opinion,  that  such  presentment  need  not  be  averred  in  tho 
declaration,  or  proved,  but  that  the  defendant,  besides  teob* 
dering  the  money  in  Court,  must  prove  that  be  had  it  at  the 
place  of  payment,  though  the  holder  was  not  there  to  r&» 
ceive  it,  and  that  then  his  case  would  resolve  into  a  daim  of 
damages. 

Soon  after  this  decision,  the  law  was  placed  on  a  different 
footing  by  the  1  and  2  Gea  IV.  c  78,  which,  after  narrating 
the  point  decided  in  the  preceding  case,  and  stating,  that) 
in  consequence  of  a  general  understanding  among  nier-» 
chants  that  such  an  acceptance  is  a  general  acceptance,  in* 
convenience  may  be  sustained  if  it  should,  on  the  contrary, 
be  regarded,  agreeably  to  this  decision,  as  a  qualified  accep- 
tance, therefore  enacts,  that,  from  1st  August  .1821,  ^<  if 
"  any  person  shall  accept  a  bill  of  exchange,  payable  at  the 
<<  house  of  a  banker  or  other  place,  without  farther  express 
^  sion  in  his  aoceptlmce,  such  acceptance  shall  be  deemed 
^^  and  taken  to  be,  to  all  intents  and  purposes,  a  general  ac- 
^'  ceptance  of  such  bill ;  but  if  the  acceptor  shall  in  his  ac- 
^'  c^tanoe  express  that  he  accepts  the  bill,  payable  at  a 
^  banker's  house  or  other  place  ofiify,  and  not  elsewhere, 
*^  sufJbi  acceptance  shall  be  deemed  and  taken  to  be,  to  all 
**  intents  and  purposes,  a  qualified  acceptance;  and  the  ac- 
«  ceptor  shall  not  be  liable  to  pay  the  said  biU,  except  in 
^  de&ult  of  payment,  when  such  payment  shall  have  been 
^^  first  duly  demanded  at  such  banker's  house  or  other 
^*  place.''     This  act,  though  it  refers  to  a  decision  in  an 
English  case,  appears,  from  the  generality  of  its  terms,  to 
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be  applicable  to  Scotland ;  and  it  must  therefore  be  now 
considered  as  the  rule  in  all  cases  regarding  the  form  and 
effect  of  aoceptances  payable  at  a  particular  place,  in  so  far 
as  regards  the  acceptor's  liability.  How  far  it  changes 
the  rule  which  has  been  stated  with  regard  to  the  preseat- 
ment  required,  in  order  to  preserve  recourse  against  the 
drawer  and  indorsers,  has  been  already  in  part  esfdain- 
ed.'  The  statute  does  not  appear  inconsistent  with  the 
explanation  given.  For,  in  the  first  place,  it  proceeds  on 
a  narrative  only  of  a  decision  pronounced  regarding  the 
acceptor's  liability  under  the  acceptance  referred  to ;  and, 
therefore,  the  enacting  words  may  likewise  be  fairly  held 
to  relate  to  that  subject  alone.  But,  dd?y.  It  has  been 
shewn, '  that  the  acceptance  in  question  may  be  a  general 
acceptance,  such  as  is  described  in  the  statute,  and  yet 
AbI  the  holder  may  still  be  bound  to  present  at  the  friace 
specified,  with  a  view  to  his  recourse  against  the  drawer  or 
indorsers.  An  eminent  writer  on  the  law  of  bills  ^  seeais  to 
be  of  this  c^iiiion  with  reference-to  the  case  where  the 
place  €i  presentment  is  spedfied ;  and  he  refers  to  the  act 
already  quoted,  only  as  affecting  the  claim  against  the  ac- 
ceptor. * 

It  has  been  decided  in  England,  that  although  a  bill 
should  be  so  accepted,  that  it  is  necessary  to  present  it  at  a 
particular  place,  even  in  order  to  charge  the  acceptor,  be 
cannot  be  released  on  the  ground  that  it  is  not  so  presented 
at  the  term  of  payment,  when  he  does  not  aver  that  the  con- 
tents of  the  bill  were  thereby  lost,  though,  if  he  did,  the  re- 
sult would  probably  be  difierent  ^  But  in  the  case  of  a  fo- 
reign bill,  if- the  value  of  the  money  in  which  it  is  payable 
has  been  altered  after  the  date  of  payment^  the  acoeptmr  wiB 

'  i4ate»45S:  '  Ibid. 

>  Bayley,  452.  *  Ibid.  178. 

'  RlliudM  V.  G«nt,  5  B«mew.  And  Aid.  244w 
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onlj  be  liaUe  according  to  its  value  at  that  time..^  This  rule, 
of  coarse,  relates  to  bills  payable  at  a  fixed  term.  With  re* 
gard  to  bills  or  notes  payable  within  a  certain.time  after  de* 
huumL  it  has  been  decided,  that  a  demand  is  necessary  in 
order  to  fix  the  term  of  payment,  <md  that  giving  a  note  to 
a  seryant,  without  presenting  it  to  the  debtor  personally^ 
is  not  sufficient  ^  ^ 

A  person  bound  for  the  acceptor  of  a  bill  by  a  separate 
gasnmtee^  cannot  be  released  for  want  of  due  presentment  of 
the  bill,  if  the  acceptor  has  become  bankrupt  before  it  was 
due,  so  that  the  guarantee  has  not  suffered  any  loss.  ^  But 
the  result  will  be  different  if  the  acceptors,  Dr  the  .other.par<< 
ties  firom  whom  payment  might  have  been  exacted,  did.  not 
become  bankrupt  for  some  time  after  the  term  of  payment*  ^ 

Bills  or  notes  should  be  presented  for  payment  either  by 
the  actual  holder,  or  by  an  agent  empowered  for  him  to  give 
a  legal  discharge  for  the  money*  ^ 

It  is  not  necessary  to  present  a  bill  for  payment  to  the 
drawer  before  suing  for  recourse  against  the  indorser.  Pre- 
sentment to  the  drawee  is  in  all  cases  sufficient.  ^ 

'  Potfiiflr,  Na  174. 

*  llie  Duke  of  NoxCblk  v.  Howard,  2  Show.  235. 

*  lliis  was  the  ground  of  deciaon  in  Warrington  v.  Furbor,  8  East.  24^ 
where  it  was  found  that  guarantees  for  the  acceptor  of  a  biU  were,  under  these 
cucumstances,  still  bound  to  pay^  and,  having  paidy^  were  entitled  to  recover 
from  their  principals.  '  The  same  doctrine  was  also  implied  in  Phillips  o.  Astling^ 
2  Taunt.^206,  although  the  actual  circumstances  of  the  case  were  different,  and 
led  to  a  different  dedjdon. 

*  Phillips  Vm  Astling,  note  3, 

'  Ihts  doctrine  is  implied  in  Coote  v.  CaUaway,  1  £sp.  115»  though  the  case 
reUuad  not  to  a  bill,  but  to  Ae  validity  of  a  demand  made  for  the  price  of  goods, 
Lord  Kenyon  having  held  that  such  a  demand  by  an  attorney's  clerk,  who 
said  that  he  made  it' by  his  master's  authority, 'was  not  a  valid  demand  by 
the  plainti£r,  and  that  therefore  the  defendant  was  entitled  to  refuse  iL 

*  The  contrary  was  once  held  in  P^o  i;.  FuUer,  Comyn's  R.  579.  But  the 
doctrine  as  stated  in  the  text  was  settled  in  Heylin  t^.  Adamson,  Burr.  669.   In 
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The  dide  when  a  bill  ornote  thdilld  beprewntttdfor  pay* 
nflnt  hiB  boan  Already  discussed  in  eonsidering  die  time 
when  payment  ought  to  be  m&de^  ^  and  that  with  referenoa 
bodi  to  the  oases  where  dayt  of  grace  aie^  and  to  those 
niiere  they  are  not  allowed.  >  FtesMtment  for  payment  lo 
the  fimuer  of  these  cases^  when  made  before  die  butdigrof 
grace,  is  a  mere  nullity. '  This  is  setded  in  Engiami  la 
Soothmd,  the  Ooart  decided  in  one  case, « thai  a  protest  for 
aett'paj^mttit  made  on  the  day  of  pajrment  was  irtegabr, 
while  they  Wete  of  opinion  that  such  a  protest  would  bsfe 
been  good,  if  taken  after  the  day  of  payment,  though  befi»« 
ei^nry  of  the  days  of  graos»  lliis  opmion,  however,  seems 
eontraty  to  principle^  since  it  does  not  appear  to  be  compe- 
tent to  protest  for  non-payment  till  the  debtor  »  bound  to 
make  payment,  which  is  not  till  the  last  of  the  days  of 
grace*  ^  No  mich  protest  has  been  ever  sustained;  aad| 
if  the  case  were  now  to  ocgv^  it  would  probaUy  be  ngec^ 
ed  aa  it  has  been  in  England  A  presentment  in  the  op- 
podte  sitttBtion,  ti2S>  when  made  after  ezi»ry  of  the  days  of 
grace,  though  it  were  only  the  day  after,  has  been  decided 
to  be  irregular,  and  the  holder  of  the  bill  has  been  therefore 
repeatedly  found,  in  cases  of  this  kind,  to  have  lost  his  re- 
course against  the  previous  patties.  ^  VHXti  reference  to  the 

Yfamdton  p.  Mackrell,  Rep.  Temp,  fitarclw.  dfi$,  and  Moore  v.  l^uo^  uL  W 
It  was  found,  tha^  even  in  the  caae  of  a  prodii^Bory-note,  the  bolder  did  not  n- 
4uire  to  prove  a  demand  on  the  drawer  or  maker  in  order  to  charge  Uie  indonff- 
But  thii  doctiine  is  erroneous ;  because  the  maker  of  a  note  is  equhaknt  to 
llieaoo9iterqfaU(andthe>!rsfMd(DrMri8pBoperiytbedr^^  l^wiitiWf 
to  the  maker  of  the  note  is  therefore  undoubtedly  necessary. 
^  Ante,  40^  e<  sag.  •  n»d. 

•  Wiffen  r.  Roberts,  1  ^sp.  d6l.2,|)er  Lord  Kenyon,  C  J. 
^  Charles  0.  fining,  Sd  Ju^  1788,  Monr.  1611. 

•  Vide  Forbes,  91-2. 

•  TUa  was  fiist  decided  in  Bamsayv.  Hogg,  StfaJuly  174%  MofT.  15^;  0- 
dries,  No.  31,  v.  Bill,  where  the  holder  of  a  bill  was  found  to  ba?e  lostltf  r^ 
ooune,  by  not  protesting  it  either  for  non-acceptance  or  non-paymsnC  dD  Iha 
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saide  ^abject,  it  has  been  deddad^  ^  that  although  a  party 
should  get  a  bill  so  near  the  term  of  payment,  and  at  such  a 
durtaaoe  from  the  place  of  payment,  that  it  cannot,  by  any 
diligence^  be  presented  in  time^  he  is  not  therefore  entitled 
to  consider  it  as  a  bill  payable  at  sight  or  on  demand,  (inr 
which  case  it  would  be  sufficient  if  he  did  not  suffer  any  un« 
due  delay,)  but  must  use  the  utmost  possible  dispatch.  The 
nature  of  the  case  requires  such  dispatch,  and,  if  he  did  not 
intend  to  use  it,  he  should  not  have  taken  the  biU.     It  will 

day  after  expiry  of  the  days  of  grace.     According  to  Kilkerran,  the  Court  ap- 
pear to  bave  held,  in  this  case,  thai  bilb  musi  be  protested  for  non-acceptance  on 
crbdbie  Ae  day  of  payment.     But  diis  0(rini<m  was  corrected  by  the  decisioniii 
JttMMQ  «•  OiOflipie^afacady  died*  mitet  436^  note  1»  Blcfaies,  No.  44^  v.  BOl, 
when  it  naa  louad  suffldeot  to  piotest,  cKnen  for  bob  .acceptance,  at  any  time 
within  the  daya  of  grace.     In  the  next  case,  Cruickahanks  v.  MitcheU,  17-29tfa 
June  1749,  Morr.  1576,  Elchieis  No.  49,  v.  Bill,  the  Court  decided,  after  full 
deltberation,  and  an  faiquiiy  into  the  practice  of  Cngland,  that  a  payee  who  had 
aetpMiestid  Ma  faiU  te  mmjpiyiiittit  till  the  ^  after  expiry  of  the  days  of 
gnce,  Uwveby  loal  bis  NOoune  against  the  drasrer.     Hie  sana  principle  was  af^ 
tenrvda  hel^  m  Hart  o.  Ghusford,  2l8t  Jane  1755,  Morr.  1580,  with  regard 
to  a  bdl  not  "preaentfid  for  acceptance  till  after  expiry  of  the  days  of  grace ;  and 
tbe  S{^Bcstion  6f  ^6  tvXt  to  this  case  has  never  been  £sputed,  except  on  the 
ground  «f  tbB  ImU  being  an  aoMnnsadatran4>iI].     In  a  later  case.  Tod  t;.  Max- 
vcU,UMili^  17418,  Monr.  158^1  tfat  holder  of  a  bill  waa  fbnnd  lohavakMt 
^  reemine  i^gasiiat  the  drawer,  ty  not  piotaiting  the  bill  for  non-payment  till 
t^e  day  afterei^ury  of  the  daya  of  grace.     In  another  case,  Fairfaolms  v»  the  Sun 
Fne-Office,  2dd  Jane  1761,  Morr.  1586,  though  the  dedaion  is  perhaps  doubt- 
fttl  on  other  ^{roiiads  to  be  afterwards  stated,  the  Court  recognised  the  principle^ 
t^  a  ptoiiai  ibr  aon^ptpnelil  was  inaftetual  when  naade  beyond  the  days  of 
grao^     Tbft  aame  ilootnafe  was  conflrmed  mare  recently  in  tbe  Bntish  linaa 
Company  v.  Hepburn  and  Co.  1  Bell,  32^  note  8^  where  a  notmy's  dadL 
having  presented  a  bill  in  due  time,  but  the  notary,  who  thou^t  that  he  could 
not  extend  m  inotest  except  on  a  presentment  made  by  himself,  hating  presented 
it  sgBii  aAer  I3tm  ds^  «f  gvsee,  ^xt  yrcAest,  which  proceeded  en  this  present- 
msnt,  waa  held  to  be  null.     The  authority  of  an  old  case,  Johnston  v.  Murray, 
lit  Feb.  1715,  Morr.  1556^  in  which  there  w«i  held  to  be  no  want  of  n^geliation, 
althaqi^  AehaiwM  net  pTBSiitidtifl  the  feqrtfa  day  after  the  4ay  of  peytntnt, 
cannot  now  be  rsyfrinH  after  this  liaCn  of  i 
'  Anderton  v.  Beck,  16  East  84a 
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not  even  excuse  bis  delay,  that  the  bankers  to  whom  he  htf 
sent  it  for  presentment  present  it  sooner  than  they  were 
bound  to  do,  although  less  time  should  thus  eUpse  on  the 
whole  than  if  each  party  had  taken  precisely  thtf  time  to 
which  he  was  entitled.  ^  The  inflexible  rule  of  law  is,  thit 
the  holder's  delay  cuts  off  his  recourse,  whether  it  has  been 
prejudicial  or  not,  cf  whether  its  consequences  have  or  have 
not  been  remedied  by  the  extraordinary  diligence  of  other 
parties* 

The  presentment  of  bills  or  notes,  payable  on  demBod 
for  payment,  is  regulated  generally  by  the  same  rule  whidi 
has  been  stated  regarding  the  presentment  erf*  bills  or  notes 
payable  at  or  after  sight  for  acceptance,  viz.  that  it  must  be 
made  within  a  reasonable  time  after  the  holder  receives  rtf 
and  without  undue  delay.  This  rule  is  applicable  in  two 
cases,  1^  When  the  bill  or  note  is  payable  in  the  same 
place  where  the  holder  has  received  it ;  and,  2dfy,  When 
it  must  be  transmitted  for  payment  to  a  difierent  place. 

1.  With  regard  to  the  first  of  these  cases,  it  appears  to 
be  now  settled  in  England,  on  principles  which  are  also  ^h 
plicable  in  Scotland,  that  a  person  receiving  a  bill,  not^  or 
banker's  check,  payable  on  demand  in  the  place  where  it  is 
to  be  presented,  for  instance  in  London,  has  the  whole  of 
the  day  after  receiving  it  for  presentment,  or,  if  it  is  pay- 
able at  a  banking-house,  that  he  has  the  whole  banking 
hours  of  the  next  day.  There  was  at  one  time  a  great  fluc- 
tuation of  opinions  on  this  subject  For  example,  it  has 
been  held  no  undue  delay  to  keep  a  check  or  bill,  without 
presenting  it,  three,  or  even  four  or  five  days,  ^  while,  on  the 
other  hand,  the  delay  of  two  days  ^  has  been  accounted  too 

*  Andarton  o.  Beck«  461»  note  1. 

'  Vide  FhilUpsv.  FhOlipi,  2  Fkeem.  247;  Cnwlej  v.  CnmUm,  hi,  9Sn. 

'  So  held  by  the  juiy  in  Manwaring  v.  HairiMm,  1  Str.  SOS, 
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long,  or  even  a  delay  till  next  day,  ^  and,  in  one  case,  ^  for 
an  hour.  On  account  of  these  variations  in  the  opinions  of 
juries,  the  expediency  of  leaving  the  time  of  presentment  tp 
them  has  be^i  much  doubted;  and  it  has  been  laid  down 
that  this  is  a  question  of  law  to  be  decided  by  the  Court, 
leaving  it  to  the  jury  to  find  the  foots  from  which  the  legal 
inference  is  to  be  drawn,  and  also  consulting  them  in  que- 
stions of  mercantile  usage  or  expediency.  ^  This  matter, 
however,  does  not  appear  to  be  settled ;  *  and,  perh^s,  the 
only  conclusion  to  be  attained  respecting  it,  is  that  which 
has  been  already  stated  as  to  the  proper  tinie  of  present* 
ment  for  acceptance.  ^  At  all  events,  the  doctrine  now  a- 
dopted  as  to  what  is  a  reasonable  time  seems  to  be,  that  the 
holder  of  such  a  bill  or  note  is  not  bound  to  present  it  in- 
stantly to  the  neglect  of  all  his  other  business,  but  that  he. 
must  do  so  as  soon  as  is  possible,  consistently  with  the  ordi- 
nary course  of  business.  It  has  been  said,  for  instance,  that 
^^  it  was  unreasonable  to  suppose  that  a  tradesman  should 
^^  be  compelled  to  run  about  the  town  with  half  a  dozen 
*^  drafts  from  Charing-Cross  to  Lombard  Street,  and  other 

'  So  hdd  by  tlie  jury  in  Appleton  v.  Sweetopple,  Bayley,  192,  where  a  bill 
payable  on  denumd^  which  the  plaintiff  had  got  about  one  p.  K.»  was  not  present- 

■ 

ed  for  payment  till  'ne^t  morning.  .Tlie  same  .thing  was, found  in^Hankey  v. 
TrotmaD,  1  BlacksL  1»  with  regard  to  a  check  on  a  banker  which  a  plaintiff  had 
got  about  noon,  and,  though  he  got  it  marked  for  acceptance  that  night,  waited 
for  psyment  till  next  moirnqg,  when  the  banker  had  failed. 

>  Lord  MansSeld,  in  Tindal  v.  Brown,  1  T.  R.  16d-9,  states,  that,  in  a  pre-. 
^ioQs  case,  Metcalf  v.  Douglas,  the  jury  "  struggled  so  hard,  in  spite  of  the  opi- 
**  nion  of  the  Court,  to  narrow  the  rule,  that  they  held  you  must,  in  certain 
"  cases,  demand  payment  of  a  banker's  draft  within  an  hour.*' 

In  an  early  case.  Mead  v,  CasweU,  9  Mod.  R.  60,  a  rule  sunilar  to  the  more 
ftceot  doctrine  was  adopted ;  it  being  held  that  the  indorser  of  a  note,  who  bad 
given  it  in  payment  of  a  debt,  was  not  released  by  the  circumstance  of  the  hold- 
er's 2er?tnt  not  presenting  it  till  Monday  momiDg,  though  he  had  got  it  on  Sa- 
turday. 

'  Chit^,  270. 

*  Baylejr,  187^  *  Atiie,  442. 
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^<  places,  on  the  same  day/'  On  this  principle^  Lard  Mans- 
field,  in  the  case  alluded  to,  directed  the  jury  to  allow  twen- 
ty*four  hours  for  presenting  a  check  on  a  banker ;  and, 
though  the  jury  thought  otherwise,  and  found  for  the  de- 
fendant, the  Court  granted  a  new  triaL  ^  In  other  cases  it 
has  been  hdLd,  that  a  per^n  receiraig  a  bill  or  note  is  fir 
lowed  till  next  morning  to  present  it  for  payment. '  But 
more  recently,  it  has  been  decided,  that  such  a  bill  or  note^ 
made  payable  at  a  banker's,  may  be  legally  presented  for 
payn)ent  at  any  time  within  banking  hours  of  the  day  after 
it  was  received.  ^    It  has  been  also  held,  that  a  Londoo 

*  Per  Jxnd  Mansfieldf  C.  J.,  /or  whose  opinion  tide  Beawo^  No*  229i  ■ 
conected  by  Kyd,  p.  45. 

*  Li  Wflid  V.  Evans,  2  Lord  Bayn.  988^  it  wis  lield  sufficient  negocislioasf 
•  BMe  %#  denmid  ps^nicnt  the  "'""'^"g  after  reeeiTin|f  it,  iSbtfOf^  the  dtfetflw 
lainahyd  solwnt  all  the  pienoaa  di^i  and  had  itopped  whan  it  was  petmt^ 
A  sinilar  rule  was  held  under  nearly  nmilar  drcumslaDoes^  in  Moore  9,  Vsr- 
ren,  and  Hohne  v<  Bany,  1  Str.  415 ;  Turner  v.  Head,  id*  416 ;  and  Fletdis  t. 
Sandys,  2  Str.  1246.  In  East  India  Company  r.  CSiitty,  2  Str.  1175^  where  • 
goldnnith'f  note,  which  the  plaintiff  bad  got  at  half-past  eferen  A.  v.,  was  fiot 
^wwnfi  1I  tiU  next  day  after  4wo  e.  iL,  at  which  hour  the  goldsinfth  atoppad  pay- 
ment, it  was  held  that  it  ought  to  have  been  presented  in  the  afternoon  of  the  fiztf 
dsy,  or,  at  all  events^  in  the  morning  <if  the  eeoond  day,  and  tfacRlbie  te  de- 
fendants had  e  Terdlet.  A  similar  tenUd  waa  gireo,  and  was  afirmed  by  the 
Oeuit,  in  Hankey  v.  TVotman,  1  H.  BL  I,  wliere  e  banker,  iMtTng  tdwas 
dfaftmiaiiotfaerfaanker  in  payment  of  a  billy  did  not  ask  paymcBt  thai  nig^hit 
oidygot  it  marked  for  aooeptanoe^  and  tbebankarbad  slopped  befinw  oatnooi^ 
ing.  In  Hoare  v.  Da  Costa,  2  Str.  910^  where  the  plaiiitiii^  Iicfiqg  got  a 
neteia  twclw^  Gsnied  ft  to  theddbtor  widi  other  notea  at  tsBBCiEtiBoniBi^sDd 
left  them,  as  osoal,  to  eall  for  payment  at  etercn,  when  it  was  aJrad,  as  well « 
after  list  ds  at  two,  bat  rcftiaed,  (tibe  baiters  having  paid  small  notes  ftr  tve 
hours  after  twoo'dock,  and  etopped  ahogetiier  at  foor,)  tiie  jnryhdd  IIhI  ttev 
was  no  laches,  and  found  for  the  plaitttiA 

*  In  Robson*.  Bennet,21\nmtd88^whlehwaatlieaMeofabanker'sAeck» 

it  waa  taken  for  granted  that  the  dieck  mi^  be  pressated  lor  payment  sc  mtf 
time  of  iIm  day  after  reeeifing  it ;  and,  accordingly,  it  was  bdd  lo  be  datfeefo- 
tiated,idien  the  plaintiffii'  banken,  whom  the  plaintiA  employed  to  get  pajiu  at. 
on  presenting  it  the  first  day,  took  an  acceptance  payable  tfie  next  day  attfcedear. 
ing  house,  and  afterwards  waked  Ibr  payment  the  whole  of  not  day 
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banker  receiving  a  bill  from  his  correspoiident  in  the  coun- 
try to  be  presented  for  payment,  is  not  bound  so  to  present 
it  till  the  day  after  he  receives  it.  This  decision  was  given 
upon  general  grounds,  without  reference  to  local  usage.  > 

It  is  said,  that  when  a  person  who  makes,  his  livelihood 
by  deafing  in  bills  or  notes  payable  on  demand,  gives  such 
bills  or  notes  as  cash,  there  can  be  no  fixed  rule  to  de- 
termine what  delay  in  presenting  them  for  payment  shall 
be  accounted  unreasonable.  ^  It  must  be  decided,  from  the 
circumstances  of  the  case,  whether  his  chief  object  was  to 
put  them  into  circulation,  as  with  ordinary  bankers'  notes, 
in  which  case  there  seems  to  be  no  definite  time  for  pre- 
senting them,  or  whether  they  are  mere  drafts  or  bills  on 
tbird  parties,  issued  for  the  purpose  of  paying  a  single 
debt.  When  bankers  receive  such  bills  or  notes,  they  must 
observe  the  rules  of  presentment  which  have  been  already 
mentioned,  as  well  as  any  other  party.  ^ 

iog-house  before  giying  notice.  Ftresentment  for  pftyment  at  the  clearing-house, 
which  the  acceptance  pcnnted  out  as  the  place  of  payment,  was  held  to  be  the 
same  with  presentment  at  the  bank ;  and  the  whole  proceedings  were  proved  to 
be  confinaable  to  the  usage  of  London  banken  in  their  dealings  with  each 
otber.  In  FockUngton  v.  Silvester,  Chitty,  274,  which  was  also  the  case  of  a 
banker's  check,  the  plaintiff  having  got  the  check  at  eleven  in  the  morning  of 
iGth  November,  but  not  having  presented  it  till  five  p.  M.  of  the  17th,  while  the 
binken  had  stopped  at  four  p.  M.,  the  jury,  at  first,  contrary  to  the  direction  of 
Gtbbs,  C.  J.,  found  for  the  defendant,  bot  a  second  jury  found  for  the  pbantifi^ 
BatTDogh,  J.,  having  directed  them  that  it  was  now  a  fixed  rule  to  allow  the 
vbolc  of  the  second  day  to  present  for  payment. 

'  Rlckford  v.  Ridge,  2  Campb,  £39,  per  Lord  EUenborougfa.  The  same  doc- 
tnne  was  fa^  in  Williama  v.'  Smith,  2  Bamew.  and  Aid.  496»  where  certain 
b<ok  notes  having  been  sent  fipom  the  country,  by  a  person  who  veoeived  them* 
^  his  London  correspondent  to  get  payment,  the  latter  vras  iband  to  have  ne- 
gotiated ihem  properly  by  presenthng  tliem  the  day  after  they  arrived,  aldiongh 
pvynieiit  was  then  reftised,  on  account  of  the  intervening  aceounii  of  the 
gnrnv'sfiMhuv,  but  would  have  been  made,  if  the  notes  had  been  presented  the 
<Jay  of  their  arrival. 

«  Bayley,  189. 

'  Bayley,  1934i.  Hiis  appears  to  be  the  true  scope  of  the  rule  laid  down 
by  this  ambor,  although  it  is  somewhat  differently  expressed. 
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2,  When  a  bill  or  note  payable  on  demand  is  receifcd 
in  a  different  place  from  that  in  which  it  is  payable,  it  most 
be  transmitted  to  the  letter  place  for  payment  withoat  any 
undue  delay.  It  is  said  ^  to  have  been  held,  at  one  time, 
that  such  a  bill  or  note  must  be  sent  by  the  first  post  after 
it  was  received,  although  that  post  should  go  out  die  veij 
same  day.  But  it  has  been  decided  in  the  most  recent 
cases,  that  it  is  sufficient  to  send  it  on  the  next  day  after 
receiving  it.  ^  If  it  should  not  be  safe,  however,  to  send 
the  notes  entire  by  one  post,  for  instance,  in  the  ease  oi 
notes  payable  to  the  bearer,  of  which  it  becomes  necessary 
to  send  halves  by  a  conveyance  which  does  not  arrive  till 
after  the  second  day's  post,  the  transmission  of  the  remain- 
ing halves  may  be  made  by  the  second  day's  post,  since 
their  earlier  arrival  would  be  of  no  advantage.  ^  It  follows, 
that  such  notes  may  be  transmitted  by  other  conveyances, 
which  are  safe,  besides  the  post,  although,  unless  in  such  a 
case  of  necessity  as  has  been  now  mentioned,  the  remitter 
must  take  the  risk  of  those  conveyances  arriving  later  than 
the  post,  since  that  is  the  only  accredited  conveyance.  The 
holder  will  lose  his  recourse  if  he  should  delay  to  transmit 
his  bill  or  note  tiU  the  second  day  after  receiving  it,  al- 

1  Bayley,  190^1. 

'  Vua  was  held  in  Bickford  v.  Bidge,  2  Campb.  639,  where  tlip  plaolffi 
bttTuig  reoeiTed  a  check  on  a  London  bonk  at  mid-day,  on  ISdi  June,  did  do* 
send  it  till  the  next  morning,  by  a  coach  which  set  off  at  8  a.  li.,  although  the 
pott  set  off  at  6  P.  M.  on  the  day  that  they  received  it.  In  Williams  w.  Saaab, 
already  cited,  caUe,  465,  note  1,  it  was  held,  that  sufficient  dii^tatfh  bad  been 
used  by  awiding  off  the  notes  in  question,  (which  had  been  receiTed  on  Fndar*) 
after  cutting  them  into  halves,  one-half  in  a  packet  by  a  coach,  whicfa  set  off  on 
Saturday  evening,  and  another  by  Sunday's  post,  although  the  packet  £d  not 
reach  London  till  Monday,  some  time  after  the  Sunday's  post ;  it  being  held,  that 
as  the  notes  were  payable  to  the  bearer,  such  a  transmission  of  them  in  hahm 
was  necessary,  by  way  of  precaution. 

*  Wilfiama  i^.  Smith,  anU,  465,  note  1. 
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though  he  should  then  send  it  by  a  conveyance  which  ar- 
rives only  an  hour  later  than  the  post  of  the  preceding 
day.  1  Courts  of  law  will  not  suffer  the  holder  to  escape 
from  the  penalty  of  his  own  neglect  by  an  inquiry  into  such 
minute  circumstances. 

It  would  seem,  that  though  a  banker's  check  payable  on 
demand  may  be  kept  in  circulation  for  some  time,  as  such 
circulation  is  conformable  to  mercantile  usage,  and,  in  that 
case,  will  not  require  to  be  presented  till  within  a  reason- 
able time  after  the  last  holder  receives  it,  yet  such  circula* 
tion  cannot  be  kept  up  for  an  unlimited  time,  so  as  to  ren- 
der all  the  previous  parties  liable,  in  case  of  the  drawee's 
failure,  at  whatever  time  the  check  may  be  presented.  ^  It 
must  be  determined,  from  the  circumstances  of  the  case, 
what  extent  of  circulation  is  allowable. 

With  regard  to  the  time  of  day  when  a  bill,  note,  or 
check,  must  be  presented  for  pajrment,  the  same  rule  is 
applicable  which  has  been  already  stated  regarding  present- 
ment for  acceptance,  that  it  must  be  made  at  a  seasonable 
hour.  It  has  been  laid  down,  that  if,  by  the  known  custom. 
of  the  place  where  a  bill  or  note  is  made  payable,  such  do- 
cuments can  only  be  presented  there  within  certain  hours, 
presentment  beyond  those  hours  will  be  deemed  unseason- 
able. 3  When  the  bill  or  note  is  to  be  presented  to  a  per- 
son in  any  particular  business,  for  instance,  to  a  banker, 

*  Beeching  o.  Gower,  Holt,  315^  ptr  Gibbo,  C.  J.,  wix>  held,  that  the 
plaintiffs  were  perfai^  bound  to  hate  sent  off  the  doeument  in  question,  (« 
banker's  check,)  bj  the  post  of  the  5th,  on  which  day  they  reoeiTed  it,  but,  at  all 
events,  by  that  of  the  6th.  Hie  first  of  these  altematiTes  iscontnuy  to  thedoe* 
trine  now  enfahlitUifd  by  Williams  v.  Smith,  anU^  466,  note  2. 

'  This  doctrine  is  taken  for  granted  in  Boehm  v.  Stirling,  7  T.  R.  430, 
where  it  is  laid  down,  that  the  rule  regarding  the  necessity  of  presenting,  within 
a  reasonable  time,  bills  or  notes  payable  on  demand,  is  also  ^pUcaUe  to  bankers* 


*  Bityley,  180. 
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presentment  will  not  be  good,  if  made  b^nd  tlie  hoois 
usual  for  persons  of  his  description ;  it  being  held^  that  tbe 
creditor,  by  engaging  to  present  to  such  a  person,  binds 
himself  to  present  during  the  hours  so  fixed.  ^  But  pre- 
sentment to  a  banker  or  any  other  person  cannot  be  oaii> 
sidered  unseasonable^  at  whatever  hour  it  is  made,  if  a  per- 
son is  stationed  at  the  bank  or  other  place  of  presentmcst, 
who  gives  an  answer  revising  to  pay*  >  If  the  drawee  or 
debtor  is  not  a  banker,  but  merely  a  private  trader,  a  pre- 
sentment at  his  house,  even  late  in  the  evenings  for  instance 
at  8  p.  M.,  will  be  sufficient,  although  it  will  not  be  valid  if 
made  during  the  usual  hours  of  rest ' 

>  Tbii  xule  ««s  liid  down  in  Pvker  v.  Gordaa,  7  EaU.  885.  In  EUM» 
Teedy  1  M.  and  &,  S8^  bong  an  action  against  the  dimwer  by  the  indoKMe  eft 
bill,  payable  at  a  certain  banking  house,  which  bad  been  presented  there  betvea 
half-past  nx  and  seven  p.  m.  by  a  clerk,  who  found  the  bank  shut,  and  wbo»  oo 
going  to  a  pri?ate  door,  was  answered  by  a  female  serrant,  "  no  order%**  leri 
Ellenbonwgh  fint,  and  alWrwRrds  the  whole  Court,  Uwi  down  die  anw  tdea 
in  Burker  v.  Gordon,  which  they  beld  to  be  a  pncedent  ibr  tbia  oaaew  Bo^  « 
the  plaintiff  alleged  another  presentment  dlMrm^  bunking  hours^  ho  was  alknrcd 
a  new  trial  to  prove  it,  on  payment  of  the  previous  expenses. 

'  In  Oamett  v.  Woodcock,  1  Stark.  475,  a  bill  which  was  accepted,  psTriik 
at  a  certain  banking  house,  having  been  prascnled  there  betwixt  7  and  8  r.  1L« 
when  a  boy  antwersd,  "  no  ordeiB,*'  JLoid  EDcnlioraugh  hM,  ifaMt  ■§  aa  »- 
swer  had  been  given  by  a  penon  who  must  be  preaumed  to  have  been  atatioBri 
there  for  the  purpose,  the  presentment  was  good,  though  it  had  been  ma^  « 
midnii^  Ihe  same  doctrine  was  UU  down  by  his  Lordship,  and  by  Bsylcf. 
J.,  in  Henry  p,  Lee,  2  Chitty's  Rep.  125.  Hie  distinction  between  the  tm 
Stit  mfntimwd,  and  £lfard  9.  Teed,  note  1,  appears  to  be,  that  In  the  IsOer 
css^  iSbm  bank  wot  tkut,  and  no  answer  waa  made  except  by  a  Amale  tmnmt 
who  opened  tbe/irniafe  door^  and  who  oouU  not^  thcvefisriy  be  prasmned  t»  kois 
bean  rtatimiffd  there  to  give  an  answer. 

*  Barclay  v.  Bafley,  2  Campb.  5S7,  jm  Lord  EUenbonongfa,  who  mmmid 
a  pvnaatment  made  under  the  oireumatanoea  stated  in  the  text,  at  6  p.  &,  si- 
though  the  drasree  had  a  penon  ehitioned  at  Ua  resSdenoe  from  8  a.  m.  toir.  ^ 
of  that  day,  who  would  have  paid  the  bM  then,  if  it  had  been  pwiiimd.  U 
Morgan  v,  Davison,  1  Stark.  114^  where  the  bill  in  question  being  made  psf- 
able  in  London,  at  the  house  of  a  company  who  were  not  bttdtera,  hii 
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A  bill  or  note^  when  presented  for  pajmen^  cannot  be 
left  in  the  debtor's  hands  as  when  it  is  presented  for  accept 
tance ;  and  if  it  is  so  left,  presentment  cannot  be  con-* 
sideted  as  made  till  payment  is  demanded,  i  It  seems  to 
have  been  held,  in  two  early  cases,  ^  that  the  leaving  of 
notes  in  the  debtor's  hands  in  the  morning  was  sufficient 
presentment,  though  payment  was  not  called  for  till  the 
evening  when  they  had  failed.  But  these  decisions  were 
founded  on  local  custom,  and  do  not  interfere  with  the  ge- 
neral principle. 

When  bankers  at  whose  house  a  bill  htiA  been  made  pay- 
able, at  first  refuse  it,  on  its  being  presented  for  payment, 
for  want  of  efiects,  but  afterwards,  on  getting  a  remittance, 
send  to  take  it  up,  on  which  they  learn  that  the  holders 
iiave  sent  it  back,  and,  in  the  meantime,  the  same  bankers 
receive  new  orders  from  their  correspondents  not  to  pay 
the  bill,  it  has  been  found,  that  they  are  entitled,  on  this 
ground,  to  refuse  payment,  as  the  holders  of  the  bill  did  not 
desire  them,  when  offered  payment,  to  keep  the  money  for 
their  use,  but  virtually  relinquished  their  claim  over  it.  ' 
If  an  agent,  who  has  got  money  to  pay  a  bill,  offers  the 

presented  at  their  ooontiiig-houae  between  6  and  7  p.  M.,  when  there  was  only  a 
^'rl  to  take  cafe  of  it.  Lord  EUedborough  held  the  presentment  to  be  good,  as 
tliib  was  mn  hour  when  the  plaintiff  might  expect  to  find  the  party  in  his  count- 
ing.hotue.  The  plaintiff,  who  was  suing  the  drawer  for  rocoww,  had  a  ver- 
diet. 

'  In  Haywaid  o.  Bank  of  England,  1  Str.  550,  where  the  plaintiff  had  paid 
in  to  the  defendants  a  banker's  note,  which  their  runner  left  with  the  banker  ih 
ihe  morning,  when  the  banker  cancelled  it,  but  did  not  ask  payment  till  tiie  af- 
ternoon, hf  which  time  the  banker  had  stopped  payment,  it  vas  held  that  the 
defendants  were  liable  to  the  plaintiffs  for  the  value  of  the  note  in  the  mondng, 
H  Uch  was  accordingly  rated  at  half  its  amount,  as  the  banker  paid  lOs.  per  pmmd, 
Vbe  dcfeiidant's  clerk  had  taken  a  new  note  fof  the  amotmt  in  the  afternoon,  but 
this  was  held  to  b6  irregular. 
'  Tomer  tt.  Mead,  1  8tr.  416 ;  Hoar  v.  Da  Costa,  2  Str.  dia 
*  Stewart  v.  Fry,  Holt,  1^78,  per  Gibbs,  C.  J. ;  1  Moore,  7i. 

do 
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amount  on  getting  up  the  bill,  whidiy'  however^  is  impom- 
bk  at  the  .time,  as  the  bill  is  mislaid»  and,  in  the  meaatinie^ 
the  agent  fails  with  the  money  in  his  hands,  the  principal 
will  still  be  liable  for  the  debt,  because  there  has  been  here 
nothing  but  a  tender  of  payment,  which  does  not  extinguish 
the  debt  ^    * 

It  will  b^e  no  excuse  for  want  of  due  presentment,  whe» 
ther  for  acceptance  or  payment,  that  tlie  drawee  or  maker 
18  dead,  ^  or  has  been  put  in  prison,  ^  or  has  failed  before 
the  term  of  payment  arrives.  The  rule  is,  that  the  bill  or 
note  must  be  strictly  negotiated  in  this  as  well  as  in  ereij 
other  respect ;  and  it  would  be  inconsistent  with  the  secu- 
rity of  all  bill  transactions,  to  disturb  the  simplicity  of  this 
rule^  while,  at  the  same  time,  it  would  open  a  wide  source 
of  litigation,  to  allow  an  inquiry  in  each  particular  case, 
whether  through  the  drawee's  insolvency  or  otherwise,  the 
previous  parties  have  not,  in  fact,  suffered  any  loss  from  the 
want  of  due  negotiation.  The  doctrine  now  stated  has 
been  accordingly  long  settled  both  in  Scotland  and  Eog* 
land.* 

'  Dent  V,  Dunn,  3  Campb.  396,  per  Lord  Ellenborough. 

'  Fothier,  No.  246. 

'  Per  Lord  AWanley  in  Haynes  v.  Bir]u»  3  Bos.  and  Pull.  599,  when  <&  cdo> 
ndering  a  question  of  notice,  said  that  he  would  throw  altogether  out  of  viev 
the  drcumstance  of  the  holder  being  informed  when  the  biU  was  presented  hiit 
for  payment,  that  the  acceptor  was  in  prison. 

<  In  ^^gley  v.  Hogg,  17th  June  1748,  Morr.  1574^  the  Court  soslaioed 
an  objection  to  recourse  against  the  indorser  of  a  bill,  founded  en  the  drcsm* 
stance  of  its  not  being  protested  till  the  2d  day  after  expiry  of  the  dajt  of 
grace,  although  it  was  pleaded  that  the  acceptor  had  been  gasetted  as  a  biak- 
rupt  more  than  eight  days  before  the  tenn  of  payment,  and  that  the  Indoner 
knew  of  his  bankruptcy  so  well,  that  he  desired  his  correspondent  to  take  op 
tl)e  bill  for  his  honour.  Again,  in  Finlason  v,  Ewen,  2d  Feb^  1773,  M«^ 
1597,  the  onerous  indorsee  of  a  bill  was  found  to  have  lost  his  recoune  maaa^ 
the  {kayee  and  indorser  by  not  protesting  in  time,  and  by  6ilure  in  other  poiflt* 
of  degotiation,  though  it  was  said  that  the  drawer  had  no  eflTecta  in  tfaejdravea*a 
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When  a  bill  was  presented  the  day  before  it  became  due 
to  the  drawees,  who  said  that  they  had  then  no  effects  of  the 

hands,  (which  was  hdd  not  to  be  pleadable  against  the  payee,  as  his  claim  of  rt« 
course  could  not  be  affected  by  it,)  and  although  the  drawee  had  failed  before  the 
term  of  paymenL     The  Court  appears  to  have  afterwards  deviated  from  this  last 
ground  of  decision,  in  M' Alpin  and  Company's  Creditors  v.  Parson  and  Govatt, 
ShtJaxu  1792,  Morr.  1617,  where  the  circumstance  of  the  acceptor  becoming 
bankrupt  before  the  term  of  payment  is  stated,  inter  aUa,  to  have  been  a  re^n  for 
repelling  an  objection  to  the  holder's  recourse  against  the  drawer,  which  was 
founded  on  the  fact  of  there  not  being  a  timeous  protest ;  and  also  in  Harrisons 
r.  Chippendale,  9th  Dec.  1794^  Morr.  1620,  where  an  objection  to  recourse 
vas  repelled  partly  on  the  same  ground.     In  this  last  case,  claims  had  been 
lodged  on  the  acceptor's  bankrupt  estate  before  the  term  of  payment.     But,  in 
Batchina  r.  Orr,  June  1792,  Morr.  1619,  tlie  Court  refused  to  inquire  whether 
the  granters  of  a  note  must  have  been  bankrupt  before  notice  could,  in  any 
event,  have  reached  the  indorsers.     A  different  opinion  was  again  held  by  some 
of  the  Court  in  Henderson*  r.  Duthie,  1 9th  Jan.   1799,  Morr.  App.  v.  Bill, 
9.     But  they  returned  to  the  former  doctrine  in  Ferguson  and  Co.  r.  Belshy 
ITth  June  1803,  Morr.  App.  v.  Bill,  16,  where  they  held,  that  recourse  by 
tbe  indorsee  of  a  bill  against  his  indorser  was  cut  off  by  want  of  negotiation, 
alibough  the  acceptor  had  failed  before  the  bill  became  due.     Again,  in  Calder 
p.  Lyall  and  others,  22d  Dec.  1808,  F.  C,  it  was  found  to  be  no  answer  to  the 
plea  of  undue  negotiation,  (arising,  in  this  case,  from  want  of  notice  of  disho- 
nour, which,  however,  with  reference  to  the  point  now  in  question,  depends 
on  tlie  same  principle  with  want  of  presentment,)  that  the  acceptor  had  failed 
before  the  bill  became  due.     The  Court  held,  that  bankruptcy  was  not  a  fact 
with  which  the  drawer  or  indorser  were  supposed,  prccsumptione  juris  et  dc  jwre^ 
to  be  acquainted  ;  that  the  question  as  to  their  private  knowledge  of  it  would 
open  up  an  endless  source  of  litigation,  and  that,  therefore,  the  general  rule, 
with  no  exception  but  in  the  case  of  wind  bills,  was  to  require  strict  negotia- 
tion in  ali  cases.      They  also  held,  that  no  inquiry  was  competent  into  the 
amount  of  damage  sustained  through  the  want  of  it.     In  Thomson,   Stott  and 
Co.  p.  M«Ruer,  20th  Jan.  1800,  referred  to  in  a  note  to  tlie  preceding  case, 
where  the  acceptor's  bankruptcy  before  the  term  of  payment  was  likewise  al- 
leged, tbe  same  opinion  was  expressed,  though  there  was  no  room  for  deciding 
the  point,  as  the  holder's  aUegations  on  this  subject  turned  out  to  be  unfounded. 
The  point  has  been  also  quite  settled  in  Enghmd.     In  Russell  ».  Langstaff, 
2  Dougl.  5l4v  it  was  stated,  that  Lord  MansEeld  had  often  ruled,  that  the  ac- 
ceptor's bankruptcy  did  not  excuse  want  of  nodce,  (which  depends  on  the  same 
principlea  on  tbia  p<^t  with  want  of  pretentraent ;)  and  Loid  Mansfield,  who 

2o2 
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drawer,  but  that  he  would  probably  provide  them  before 
next  day,  when  the  bill  fell  due,  it  was  held  that  it  ought 
to  have  been  presented  on  that  day ;  and  it  was  found  to  be 
no  excuse  for  ^on-presentment,  in  an  action  against  the 
drawer,  that  he  had,  on  that  day,  expressed  a  hope  to  the 
holder  that  the  bill  would  be  paid,  and  that  he  would  en- 
deavour to  provide  effects,  and  would  see  him  again*  The 
bill,  therefore,  not  having  been  presented  again  till  the  day 
after  it  became  due,  the  plaintiff  was  non*suited  in  an  ac^ 
tion  against  the  drawer.  ^ 

IL  Ofprofxgtfor  nofn^accqptancej  and  for  fian^pcq/metiL 
If  the  drawee  of  a  bill  refuses  acceptance,  on  its  being  pre- 
sented to  him  for  acceptance,  or  the  drawee  of  a  bill  or 
maker  of  a  note  refuses  payment  on  its  being  presented  for 
payment,  the  holder,  in  order  to  preserve  his  recourse  a- 
gainst  the  other  parties,  must  take  what  is  called  a  protest, 

WBs  in  Court,  did  not  dispute  the  statement.  The  same  principle  was  noog- 
niscd  in  Bickerdike  v.  Bobnan,  1  T.  R.  406 ;  and  also  in  Warrington  v.  Vat' 
boT,  8  East  242,  although  it  was  held  there  not  to  be  applicable^  as  ^  qo»- 
tion  did  not  relate  to  the  negotiation  necessary  to  preserre  recourse  agaaut  s 
party  to  a  bill,  but  to  the  means  for  ^reserring  recourse  against  a  pofsan 
bound  by  a  separate  guarantee.  The  objection  of  the  acceptor's  banknptcT 
was  also  held  to  be  no  answer  to  the  plea  of  want  of  presentment  and  notice,  id 
Nicholson  t^.  Gouthit,  2  H.  BL  612,  or  to  the  plea  of  want  of  notice  in  'Vhk^ 
field  V.  Savage,  2  Boa.  and  FulL  277,  tfaou§^  the  bankruptcy  was  ImowB  io 
both  cases  to  the  party  claiming  notice  before  the  term  of  payment.  A  aoaiir 
olyjection  was  disregarded  by  Lord  £Uenborough  in  Thackeray  v.  Bla^ttty  3 
Campb.  154.  In  Eisdale  o.  Soweri>y,  11  East.  114>  Lord  Ellenborougb  mpf 
"  It  is  too  late  now  to  contend  that  the  insolvency  of  the  drawer  or  aoocpcor  (fis- 
"  penses  with  the  necessity  of  a  demand  of  payment,  or  of  notice  of  tfie  dvho- 
"  nour.**  This  dicUmi  may  be  held  to  express  ihe  law  on  the  subject^  as  it  isiiflw 
established  both  in  Scotland  and  in  England.  The  Lord  QianceQor,  in  exp^tf 
Wilson,  11  Ves.  412,  and  in  Boulton  r.  Stubbs,  18  Ves.  21,  refers  to  it  as  *« 
settled  rule. 

'  Prideaux  v.  Collier,  2  Stark.  57. 
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in  order  to  preserve  written  evidence  of  his  having  made 
due  presentment,  and  of  the  debtor's  refusaL  No  such  pro- 
ceeding is  necessary,  in  order  to  make  good  the  holder's 
claim  against  the  drawee  or  maker  of  a  bill  or  note ;  for, 
although  a  protest  is  required  in  Scotland  by  statute,  as  will 
be  afterwards  more  fully  explained,  in  order  to  secure  the 
privilege  of  smnmary  diligence  even  against  the  drawee  or 
maker,  jthis  party,  seeing  he  is  the  proper  debtor  in  the  bill 
or  note,  may  be  sued  on  it  by  an  ordinary  action  without 
any  protest 

The  form  and  manner  of  taking  a  protest  must  be  regu- 
lated by  the  law  or  usage  of  the  coimtry  where  the  bill  or 
note  is  to  be  presented  for  acceptance  or  payment  ^    In 
Scotland,  it  must  be  taken  by  a  notary-public  before  two 
witnesses,  and  is  then  evidenced  by  an  instrument  written 
out  and  signed  by  the  notary,  which  is  called  an  instrument 
of  protest     The  form  of  this  instrument,  with  reference  both 
to  non-acceptance  and  non-payment,  is  given  in  the  appen- 
dix.   In  Scotland,  as  well  as  in  most  other  countries,  ex- 
cepting England,  where  a  protest  is  not  absolutely  neces- 
sary with  regard  to  inland  bills,  or  promissory-notes,  it  is 
the  sole  foundation  of  recourse  against  the  previous  parties, 
and  cannot  be  supplied  by  witnesses,  by  the  oath  of  party,  ^ 
or  even  by  a  decree  for  payment  obtained  against  the  ac- 
ceptor or  maker;  it  being  held  that  the  creditor  foregoes 
his  recourse  against  the  other  parties,  unless  he  takes  this 
mode  which  is  prescribed  by  law  to  preserve  it  ^    In  case 
of  the  bankruptcy  of  any  of  these  parties,  the  protest  is  a  ne^ 

'  PoOaer,  No»  15& 

'  1  Stair»  II*  7.  In  England,  the  necessity  of  a  protest  with  regard  to  fo- 
rtign  bnu  is  laid  down  in  Rogers  t^.  Stephens,  2  T.  R.  713;  though  the  want 
of  it  was  excused  in  tiiat  case  by  other  causes ;  also  in  Gale  v.  Walsh,  5  T.  R. 
529,  and  in  odier  cases,  whidi  it,is  needless  to  particulariae. 

'  Vomer,  No.  136. 


I 
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oessary  part  of  the  evidence  in  support  of  a  claim  against 
their  estates.  ^ 

In  England,  as  already  mentioned,  protests  are  not  ne- 
cessary to  preserve   recourse,   either   on  inland  bills,  or 
on  promissory-notes;    these  last  being  placed  by  statute 
I       on  the  same  footing  with  inland  bills.     But  by  9  and  10 
Will.  Ill,  c.   17,   a  protest  is  allowed  for  non^^payment 
on  bills  above  £.5  payable  at  a  certain  time  after  date^ 
which  bear  to  be  for  value  received,  and  have  several  other 
requisites  therein  expressed ;  and  by  a  subsequent  statute, 
it  is  specially  enacted,  ^  that,  without  a  protest  for  non-accep- 
tance, in  case  the  drawee  should  not  accept  by  his  subscrip- 
tion on  the  bill,  or,  without  a  protest  for  non-payment,  if  be 
should  accept  but  not  pay,  the  holder  shall  have  no  recourse 
against  the  drawer,  under  thai  acty  for  costs,  damages  or  in- 
terest, but  only  for  the  principal  sum.    It  has  been  decided, ' 
however,  that  he  is,  notwithstanding,  entitled  to  recover  in- 
terest without  proving  a  protest,  that  being  a  claim  whidi 
was  previously  competent  to  him  at  common  law.    Bills  also 
for  any  sum  imder  £,  20  are  excepted  from  the  act.    This 
enactment  is  not  extended  in  terminis  to  promissory-notes; 
but  it  must  be  held  that  it  was  meaiit  to  be  so  extended,  as 
the  same  statute  ^  enacts,  that  action  shall  be  competent  00 
such  notes,  ^^  in  like  tnamier  as  in  cases  of  inland  bU}sof  ex- 
^^  change."  ^    In  Scotland,  a  protest  has  been  always  held  in- 
dispensable, both  on  foreign  and  inland  bills  or  notes,  to  pre- 
serve recourse  against  the  drawer  or  indorsers  for  any  ciaim 
competent  to  the  holder.     The  act  12  Geo.  III.  c.  72,  $  41, 
enacts,  that  there  shall  be  no  recourse  against  the  drawer 

'  1  BeU,  324b  *  3  and  4  Ann.  c  9i  $  & 

*  Windle  v.  Andraws,  2  B.  and  A.  696.  «  §  1. 

*  But  vide  on  thU  whole  subject,  Bayley,  214.  As  the  matter  rekta  pwvfy 
to  English  law,  and  as  it  is  veiy  difficult  to  reconcile  the  authorities  upooSt  witb 
the  statute,  or  to  decide  how  far  the  fonner  should  be  held  to  modi/y  tbi< 
I  can  scarcely  presume  to  state  an  opimon  tegarding  it 
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or  indorsers  of  inland  bills  or  promissory*notes,  unless  a 
protest  has  been  taken  on  them,  in  like  manner  as  on  fo*' 
reign  bills,  before  expiry  of  the  days  of  grace.  ^ 

Before  the  notary  can  extend  the  instrument  of  protest, 
certain  preliminary   steps   must    be   first   taken.      When 
the  drawee  or  maker  refuses  acceptance,  or  payment,  as 
the  case  may  be,  the  creditor  in  the  bill  or  note,'or,  if  he 
be  sick  or  absent,  some  third  party,  ^  must  apply  to  a  no-^ 
tary,  who  should  immediately  present  it  again,  and  demand 
acceptance  or  payment     This  notary  being  a  witness,  ought 
not  to  have  any  interest  in  the  bill  or  note ;  and  therefore  ^ 
it  has  been  held  improper  for  the  managing  partner  of  a 
bank  to  act  as  notary  in  protesting  their  bills,  though  it  is 
said  that  a  mere  stockholder  whose  interest  is  very  remote 
may  do  so.     A  protest  taken  by  a  party  having  a  direct  in- 
terest, being  like  the  evidence  of  an  incapable  witness,  would 
probably  be  held  null-     Any  person  having  the  custody  of 
8  bill  may  get  it  protested  for  non-acceptance ;  ^  but  it  is 
only  the  creditor,  or  some  person  authorised  by  him,  who 
can  get  a  protest  taken  for  non-payment,  since  the  necessity 
of  such*  a  protest  would  be  obviated  by  the  debtor  offering 
to  make  payment,  which  supposes  that  there  is  a  party  cap- 
able of  giving  a  discharge.  ^  The  presentment  must  be  made 
in  presence  of  two  witnesses.     It  is  evidently  the  safest  plan, 
and,  indeed,  seems  most  conformable  to  principle,  that  the 
notary  should  himself  present  the  bill  or  note,  although  it 
has  been  questioned  whether  it  would  not  be  sufficient  that 
bis  clerk  should:  present  it.     In  one  case,  ^  of  a  bill  made 


'  In  Ferguson  v.  Belsh,  I7th  June  1803,  Morr.  App.  v.  Bill,  16,  it 
obserred  firom  the  Bench,  that  our  law  bad  never  made  any  difference  with  rt- 
gard  to  the  necessity  of  protests  between  foreign  and  inhmd  bills. 

'  MoUoy,  2,  10,  17. 

*  Farrtes  v.  Smith,  9th  June  1813,  F.  C 

*  Forbes,  89.  •  1  Bdl,  986;  alioml^  4591 

*  Stcrenson  v.  Stewart  aod  Lean,  I4«h  Nov.  1764^  Monr.  1518, 
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payable  in  London  and  of  course  pi?olestable  tbere,  this  was 
held  sufficient)  on  a  proof  that  it  was  conformabk  with  die 
universal  practice  in  London.  With  regard  to  English  in* 
l|uid  bills|,it  has  been  already  shewn  that  no  protest  whateror 
is  indispensable  to  preserve  recourse.  But)  with  regui  to 
tareiga  billsji  whether  drawn  firom  or  made  payable  in  £d^ 
hmiif  it  has  been  laid  down  by  an  eminent  l^Ioglish  Judge,  ^ 
that  ^^  the  demand  of  payment  on  a  foreign  hill  must  be 
^  made  by  a  notary-publicy"  to  whom  credit  is  given  because 
he  is  a  public  officer.  The  same  rule  is  also  laid  down  hj 
one  of  the  latest  English  authors  on  biUs.  ^  The  principle 
of  this  doctrine  is,  that  the  instrument  of  protest  bears  faitK 
solely  on  the  credit  of  the  notary  as  a  public  officer,  snd 
cannot  therefore  be  effectual  when  he  extends  it  on  the 
credit  of  a  Uiird  party,  more  efipecially  as  the  protest  sets 
forth,  \fk  contradiction  to  such  a  hypothesis,  that  he  kau^ 
presented  the  bill  or  note  to  the  debtor.  Reference  has 
been  made  to  one  English  case,  ^  where  pTeseptinent  by  a 
<derk  is  said  to  have  been  held  sufficient ;  but  there  was  no 
question  in  that  case  as  to  the  protest,  since  it  w^  the  caie 
of  an  inland  bill,  where  recourse  would  have  been  presenredi 
thpugh  there  had  been  no  protest  Even  in  Leftley  q.  MiQs,  ^ 
the  validity  of  a  demand  by  a  notary  s  derk  in  the  esse  of 
v^  inland  bill  was  doubted,  though  there  was  no  oocasicii  to 
decide  it  In  short,  it  seems  to  be  doubtftd  whether  the 
English  practice,  even  in  cases  where  a  protest  is  necessaty, 
was  so  fully  established  as  appears  to  have  been  takoi  for 
granted  in  Stevenson  v*  Stewart  and  Lean;  and,  in  the  case 
of  bills  or  notes  to  be  protested  in  Scotland,  there  i^pears 
to  be  no  warrant,^  either  frp^i  principle  or  aut^jQfity,  kx 
adopting  suc)i  ^  prm^tipe^ 

>  Ptt  BuUct,  J.,  in  LefUey  v.  BfiUs.  4  T.  B.  17&  •  Cm^*  Sl^* 

•£lfof4^T«i4il]!^«QdS.8S;  Gkii,  197.  «Notai 
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If  the  debtor  in  a  bill  or  note  should  refuse  acceptance 
or  payment  to  the  notary,  the  latter  makes  a  minute  at  the 
time  on  the  bill  or  not^  containing  his  own  initials,  the 
year,  month,  and  day,  and  the  refusal  to  accept  or  pay, 
with  the  reason  of  refusal,  (though  this  is  not  invariably 
noted,)  and  also  an  account  of  his  own  charges.  This  is 
called  noting.  It  was  originally  nothing  more  than  the  tak- 
ing of  a  memorandum  by  the  notary  to  assist  his  memory 
in  extending  the  protest,  and  it  was  said  to  be  ^^  unknown  to 
*'  the  law  as  distinguished  from  the  protest''  ^  But  it  seems 
to  be  now  held,  both  in  Scotland  and  England,  that  noting 
is  a  kind  of  initial  protest,  which  will' be  considered  as  suf* 
ficient  in  the  mean  time,  provided  the  instrument  of  protest 
is  regularly  extended  afterwards.  This  doctrine  is  appli- 
cable equally  to  foreign  and  to  inland  bills.  >    It  will  after- 

*  IVr  Buller,  J.,  in  Leftley  v.  MUls,  4  T.  R.  175. 

*  In  Brown  and  (j|o.  v.  Hutcbison  Dunbar,  8th  Dec.  1807,  Morr.  App.  9, 
Bin,  S7,  where  the  indoner  of.  a  bill  suspended  a  charge  given  him  by  the  hol- 
do*,  on  the  gi«und  that  the  bill  had  not  been  regularly  protested  on  the  Uat  day 
of  gncc^  but  only  noted)  and  that  the  holder's  letter,  intimating  the  dishonour 
to  the  sospendeTy  had  said  that  the  bill  **  not  being  protested,"  they  had  return- 
ed it  to  Ihm  bankers,  &c,  and  when  they  received  it  back,  would  present  it  for 
payment ;  the  Court  held  that  the  noting  was  sufficient,  and  that  the  intimation 
to  the  indorser  left  it  to  be  understood  that  tiie  bOl  was  noted,  and  that  the  pro- 
tttt  woold  be  extended  afterwards.  The  bill  was  both  drawn  and  payable  in 
London.  But  the  Court  appears  to  have  proceeded  on  the  general  ground, 
that  the  pntttice  of  noting  was  admissible  in  all  cases  of  bills  and  notes. 

In  P^wgUw^^  in  Chaters  t^.  BeH,  4  Esp.  48^  being  an  action  by  the  indorsee 
sgamst  the  indorser  of  a  Mil  drawn  in  Ireland,  payable  in  London,  when  it  was 
objected  that  tere  was  not,  as  there  on^t  to  have  been,  a  protest  regularly 
(hiwn  up  of  the  same  date  with  the  dishonour  of  the  bill ;  Lord  Kenyon  held, 
**  that  if  the  bQl  was  regularly  presented  and  noted  at  the  time,  the  protest  might 
**  be  made  at  any  ftitura  period  ;*'  that  a  protest  was  necessary  before  litigation, 
and  nmat  be  avemd  and  proved  in  the  action,  but  that  the  want  of  it  af- 
fotded  no  ground  to  the  indorser  before  an  action  for  refusing  payment. 
Lord  Ellenborou^  on  this  case  coming  afterwards  before  hun,  expressed 
the  same  opinion.  In  Mwyn*s  N.  P.  300,  5th  edit,  it  is  s&d  tha^  on  the 
«cond  trial,  the  point  now  mentioned  beuig  conadered  of  great  importance, 
^fu  waented  for  the  opinion  of  the  Court  on  a  qpedal  verdict,  but  was  never 
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wards  appear  that,  by  the  later  decisions^  it  is  not  neces- 
sary to  transmit  the  protest,  or  even  a  copy,  along  with  no- 
tice of  the  dishonour  of  the  bill  or  note.  But,  on  the  other 
hand,  no  action  of  recourse  can  be  maintained  against  the 
drawer  or  indorsers,  unless  the  instrument  of  protest  is  re- 
gularly extended  and  produced.  ^  In  Scotland,  as  will  be 
afterwards  seen,  there  can  be  no  summary  diligence  on  biUs 
or  notes,  either  for  non-acceptance  or  non-payment,  unless 
a  protest  is  registered  within  six  months  from  the  date  of 
the  bill  in  the  former  case,  and,  in  the  latter  case,  from  the 
term  of  payment 

The  notary's  duty,  after  presenting  and  noting  the  hill  or 
note,  is,  to  draw  out  the  instrument  of  protest,  as  the  legal 

•rgued.  In  Goostrey  v.  Mead,  Ball.  272,  although  the  plaintiff;  bolder  of  i 
bill  drawn  in  the  West  Indies  on  London,  was  non-suited,  in  an  action  agaiosttbe 
payee  and  indorser,  because  he  had  not  sent  him  the  protest  for  non-aoeepliBa^ 
(the  necessity  of  which  shall  be  considered  afterwards,)  it  was  laid  dowa  tbit 
the  bill  might  be  noted  on  the  day  of  refusal,  and  that  the  protest  might  be  dnm 
out  by  the  notary  any  day  after,  and  dated  as  on  the  day  of  noting.  This  cfi- 
nion  was  referred  to  afterwards,  in  Orr  9.  Magennis,  7  East.  361. 

In  England,  a  protest,  as  already  mentioned,  is  not  necessary  to  presem  re> 
course  on  inland  bills.  But,  in  so  far  as  it  may  be  necessary  to  preserve  adflB 
for  costs  and  damages,  noting  would  appear  to  be  sufficient  in  the  first  plaoei  is 
that  class  of  cases,  as  well  as  in  the  case  of  foreign  bills. 

>  This  was  held  both  in  Rogers  o.  Stephens,  2  T.  R.714v  and  Gale  »Wsl^ 
5  T.  R.  239,  with  regard  to  the  necessity  of  proving  a  protest  for  non-aoccptiiK^ 
when  the  biU  had  been  presented  for  acceptance,  and  reftised.  Theae  wcreboA 
cases  of  foreign  bills.  In  the  latter  case  the  point  was  expressly  decided,  ml 
the  same  opinion  was  expressed  in  the  former  case,  although  it  was  decided  <s 
other  grounds.  The  like  opinion  was  also  given  in  Orr  v.  Magennis,  7  £■>• 
359,  per  Lord  Ellenborough. 

In  Scotland,  in  Baibour  v,  Newall,  23d  May  1823;  Shaw,  328^  certain  i««- 
tests  being  objected  to  in  an  action  on  a  bill  against  the  drawer  and  indoncr*! 
'*  representatiTe,'*  and  the  pursuer  having  got  other  instruments  of  protest  e^ 
tended,  which  he  produced,  the  Court  held  that  such  instruments  might  be  ci- 
tended  at  any  time  from  sufficient  evidence ;  but  they  held  that  the  evidenet 
was  not  sufficient  in  this  case,  and,  as  the  original  protests  vrere  objetUunrfJ^i 
tibey  therefore  dismiised  the  actioo. 
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« 

certificate  of  his  whole  proceedings.  This  instmment  is 
generally  extended  from  the  bill  itself,  or,  if  that  cannot  be 
obtained,  from  a  copy.  ^  If  even  this  cannot  be  got,  for  ex- 
ample, if  the  bill  is  lost,  the  protest  ought,  notwithstanding, 
to  be  taken,  and  will  probably  be  sustained,  since  no  person 
can  be  bound  to  perform  an  impossible  condition.  ^  The 
protest  ought  in  that  case  to  state  why  neither  the  bill  nor 
a  copy  of  it  can  be  had. 

The  instrument  of  protest  must  be  written  on  paper  duly 
stamped,  the  stamp-duty  being  proportioned,  according  to 
the  rates  mentioned  below,  ^  to  the  amount  of  the  bill  or  note. 
It  has  been  held,  ^  that  an  instrument  of  protest  includ- 
ing several  bills  is  ineffectual,  as  being  a  fraud  on  the 
stamp  acts,  which  are  held  to  require  a  separate  instrument 
for  eadh  bill.  The  principle  of  the  12  Ann.  sess.  2.  c.  9. 
already  cited,  ^  is  applicable  to  this  case. 

The  bill  or  note,  with  all  the  indorsements,  whether  in 
full  or  in  blank,  must  be  prefixed  verbatim  to  the  instrument 
of  protest.  This  is  necessary  as  well  to  identify  the  bill  or 
note,  as  to  indicate  to  the  drawer  or  indorsers  what  party  is 
entitled  to  payment.  ^    The  instrument  must  then  proceed  to 

*  Dehera  v,  Harriot,  1  Show.  164.  In  this  case,  a  foreign  biU  (first  and 
wcond,)  which  was  payable  in  Dublin,  having  been  indorsed  to  a  third  party,  to 
whom  also  the  first  number  of  the  bill  was  sent,  but  lost  on  the  way,  and  lest 
ti  ?  second  should  likewise  miscarry,  a  copy  only  of  it  having  been  sent  to  him, 
OD  which  a  protest  was  taken,  the  protest,  in  an  action  by  an  indorser,  was  held 
to  be  good,  the  original  of  the  second  bill  having  been  produced  at  the  triaL 

*  Pothier,  No.  145. 

*  By  55.  Geo.  III.  c.  184,  a  protest  on  a  bill  or  note  for  a  sum  not  amount- 
ing to  £.  20  must  pay  2s.  ;  amounting  to  £.  20,  and  not  to  £.  100,— 3s. ;  to 
£.  100,  and  not  to  £.  500,-— 5s. ;  to  £.  500  or  upwards, — 10s. ;  protest  of  any 
other  kindf— 5s. ;  and  for  every  sheet  after  the  first,  a  progressive  duty  of  58. 

*  Barbour  v.  Newall,  23d  May  1823,  2  Shaw,  32a  A  bill  of  suspension  was 
passed  partly  on  tha  same  ground,  in  Napier  v.  Carson,  17th  Jan.  1824^  8  Shaw, 
622. 

'  Ana,  811.  .  •  Polfaier,  No.  1S& 
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narrate  tiie  hdy  that  the  hill  or  note  was  presented  for  acoq^ 
tanoe  or  payment,  and  must  state  the  answer  which  was  nsadc^ 
in  order  to  prove  that  there  has  been  a  failure  to  accept  or 
pay.  1  Lastly,  it  must  declare,  that,  in  consequence  of  sudi 
£sulure,  the  holder  is  entitled  to  full  recourse  against  the 
previous  parties*  The  particulars  of  his  claim  under  this 
head,  which  are  specified  in  the  form  of  the  instrument,  shall 
be  afterwards  discussed,  in  considering  the  subject  of  Dili- 
gence and  Action  on  Bills  or  Notes. 

The  names  of  the  witnesses  to  the  protest  must  be 
stated  in  the  instrument,  and  it  is  also  proper  to  mention 
their  designations.  ^  But  it  has  been  decided,  that  neither 
these  designations  nor  their  subscription  to  the  protest  is  ne- 
cessary, seeing  that  bills  or  notes,  and  protests  on  them,  are 
instnunents  Juris  geathmj  and  are  not,  therefore,  compre- 
hended in  the  statutory  enactments  regarding  the  solaniiities 
of  other  probative  writs  in  Scotland.  ^  The  instrument, 
drawn  out  in  the  manner  now  described,  is  probative  equally 
against  the  drawee  or  granter  of  the  biU  or  note,  and  agtdnst 
all  other  parties.  It  is  said,  ^  that,  in  England,  when  there  is 
no  notary  at  or  near  the  place  of  payment,  an  instrument 
will  be  sufficient  if  drawn  up  and  signed  by  any  respectable 
inhabitant  before  two  witnesses ;  but  no  such  rule  is  ad- 
mitted in  Scotland. 

It  has  been  already  shewn,  ^  that  no  bills,  except  those 
payable  at  or  after  sight,  need  to  be  presented  for  aecep- 

>  }ld9  Form  of  FMtest,  App.,  and  also  FcAist»  No.  135.  Tbe  aeC  16B1 
flpyi  iiotliiii|(  about  the  proteit,  exoepdng  that  thebfll  ahaU  bapccfiicdtoit; 
but^  as  to  ita  form  and  contents,  it,  of  ccrune^  refen  to  the  pfetious  ptidMi. 

»  1  Bell,  325.  /  ^ 

•  Inglis  and  Foulisv.  M'Kie,  1S97,  Foib4  89.  It  ia  probabljAa  iw 
case  which  is  noticed  by  Foimtainhall«  Monr.  16971,  under  the  saaie  of  In- 
glis V.  daxkf  Slst  July  1697 ;  ft  least  the  point  there  decided  is,  dial  a  |r»- 
teit  on  a  bill  is  goodj  though  (he  witnesses  neidier  are  dcrigned  nor  wiims^ 

«  Bayley,  209-10 ;  MoUoj,  2,  10,  17.  »  ilaie,  4S&& 
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tance.  Those  which  are  payable  after  date,  or  at  some  othet 
fixed  term,  may  be  presented  for  payment  only,  and,  if  this  is 
refused,  it  will  then  be  su£Scient  to  protest  for  non-payment.  > 
Bat  if  the  holder  does  present  separately  for  acceptance, 
and  it  is  refused,  there  must  then  be  a  separate  protest  for 
non-acceptance.  ^  On  the  other  hand,  it  has  been  held  in 
England,  ^  (and  the  doctrine  appears  conformable  to  sound 
principle,)  that  if  a  bill  has  been  protested  for  non-accep- 
tance, and  *its  dishonour  duly  notified,  it  is  not  necessary 
either  to  present  it  again  for  pa]rment  and  protest  separately 
for  non-payment^  or  to  give  separate  notice  of  non-pay- 
ment 

The  bQl  or  note  must,  as  already  mentioned,  be  noted 
for  non-acceptance  or  non-payment  as  soon  as  acceptance 
or  payment  is  refused,  and  therefore  the  time  for  noting 
must  depend  on  the  time  for  presenting,  which  has  been 
already  fully  explained.  ^  It  has  been  shewn,  that  in  the 
case  of  a  bill  or  note  payable  at  a  fixed  term,  presentment 

'  In  Jameson  v.  GUle^ie,  28th  June  1749,  Morr.  1494  and  1579,  where  • 
bill,  matead  of  being  presented  separately  for  acceptance,  was  presented  only 
on  the  last  dmj  of  grace,  and  protested  once  for  all  for  non-payment,  the  Court, 
after  taking  the  opinion  of  merchants  both  in  London  and  Edinburgh,  decided 
that  this  was  quite  sufficient. 

*  In  Blessard  v.  Hirst,  5  fiurr.  2670;  Goodal  v,  DoUey,  1  X.  R.  712,  and 
Hoscoe  t>.  Hardy,  2  Camp.  459,  12  East.  434,  this  doctrine  was  held  in  Eng- 
land in  the  case  of  inland  bills,  with  regard  to  the  necessity  of  giving  notice  of 
non-acceptance,  when  the  bills  were  presented  for  acceptance,  and  it  was  refu- 
s^  In  Scotland,  where  a  protest  is  necessary  to  preserve  recourse  on  inland 
as  well  aa  foreign  bills,  the  principle  of  these  cases  proves  that  there  must  be  also 
a  protest  for  non-acceptance,  when  the  bill  has  been  separately  presented  for  ac- 
ceptance. 

'  In  Price  o.  Dardell,  dted  by  Chitty,  232,  note  c.  Lord  Kenyon  is  said  to 
haye  ptpiegmiJ  an  opinion,  that  notice  of  second  dishonour  was  unnecessary.  In 
De  la  Torre  v.  Barclay,  I  StariL.  Fart  2,  7,  where  the  question  turned  in  soma 
measure  on  the  necessity  of  a  protest  for  non-payment  of  two  foreign  bills, 
after  aoeeptance  had  been  refused,  Lord  Ellenborough  held,  that  «  a  second  pro- 
"  test  was  perftctly  gratuitous  and  unnecessary.'* 

•  AnU,  405,  and  4d6»  «  sa?. 
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for  payment  must  be  made,  and  a  protest  for  non-payment 
taken,  at  least  by  noting,  as  now  explained,  on  the  last  day  of 
grace ;  ^  and  it  has  been  likewise  held,  that,  when  the  last 
day  of  grace  falls  on  a  Sunday  or  holiday,  the  protest  most 
be. taken  the  day  before,  and  a  protest  taken  the  day  after 
will  be  null.  ^  •  When  the  day  on  which  notice  of  non-pay* 
ment  or  non-acceptance  ought  to  have  been  given,  though 
not  regularly  observed  as  a  holiday,  is  one  on  which  the  hold- 
er's religion  forbids  him  to  attend  to  secular  business ;  for  in- 
stance, when  it  falls  on  the  day  of  a  Jewish  festival,  and  the 
holder  is  of  that  religion,  it  has  been  decided  in  England  that 
he  will  be  thereby  excused  fi*om  giving  notice  till  the  next 
day.  ^    The  same  principle  seems  applicable  to  the  present- 
ing or  protesting  of  bills  or  notes ;  since  the  holder  cannot 
be  expected  to  employ  a  notary  on  such  a  day,  to  do  that 
which  his  religion  forbids  himself  to  do.  On  the  other  bandi 
a  protest  taken  the  day  before  would  be  unavailing,  since 
the  debtor,  on  the  supposition  that  he  is  not  of  the  same 
religion,  would  not  be  liable  then  to  make  payment.    Any 
cause  which  has  prevented  the  holder  of  a  bill  or  note,  with- 
out his  fault,. from  presenting  it,  such  as  his  detention  by 
contrary  winds,  or  sickness,  his  being  robbed  of  the  bill, 

>  Ante,  405,  and  460. 

*  Smith  and  Payne  v.  Laing,  Arthur  8c  Co.,  29lh  June  1786,  Moir.  Wt 
This  was  the  case  of  a  bill  drawn  and  accepted  in  London,  where  it  waa  Ukewist 
payable.  The  holder,  therefore,  maintained,  that  it  must  be  considered  as  in 
English  inland  bill,  with  regard  to  which  no  protest  whatever  was  necessary. 
But  the  answer  was^  that  it  had  been  first  indorsed  to  Laing,  ArOiur  &  Co.  in 
Scotland,  who  afterwards  indorsed  it  to  Smith  and  Pbyne  of  London  ;  and  the 
present  question  arose  from  a  claim  of  recourse,  by  the  latter  against  the  former, 
by  virtue  of  the  indorsation,  which  was  in  law  a  new  bill,  and  must,  as  betwees 
them,  be  considered  as  a  foreign  bill.  .  The  Court  virtually  sustained  tins  si^ 
iwer,  by  deciding,  as  in  the  case  of  a  foreign  biU,  that  the  taking  a  protest  oo 
the  day  after  the  last  day  of  grace,  which  had  fSidlen  on  a  Sunday,  was  not  waS^ 
cient  negotiation. 

s  jjndo  V.  Unsworth,  8  Camp.  S08. 


TIME  FOR  NOTING.  483 

or  the  lik^  will,  of  course,  excuse  him  equally  from  not  pro*. 
testing  it  ^    But  he  ought  to  present  the  bill  or  note,  and 
protest  it  for  non-acceptance  or  non-payment  as  soon  as 
possible.  ^    In  like  manner,  when  a  bill  has  been  indorsed 
after  the  term  of  payment,  it  will  not  be  necessary  for  the 
indorsee,  in  order  to  make  good  hijs  recourse  against  his 
indorser,  to  protest  the  bill  for  non-payment ;  but  it  will  be 
enough  "  to  present  the  bill  as  a  letter  of  credit,  and  de- 
"  mand  payment,  and  to  notify  the  refusal  to  the  indorser 
"  within  a  reasonable  time,"  ^    The  reason  is,  that  the  in- 
dorsee has  been  precluded,  by  the  nature  of  the  case,  from 
protesting  the  bill  within  the  time  during  which  alone  a 
protest  could  be  of  use.     Bnt  the  previous  indorsers  will, 
notwithstanding,  be  entitled  to  plead,  that  the  last  indorser, 
if  he  has  not  protested  in  due  time,  has  thereby  lost  his  re- 
course against  them,  and  consequently  that  his  indorsee, 
who  comes  only  into  his  right,  can  have  no  claim  against 
thena^3 

As  to  the  time  of  day  for  taking  a  protest,  it  has  been  ge- 
nerally said,  that  it  ought  to  be  taken  between  sun-rise  and 

'  MoUoy,  2,  10,  27,  and  ante,  462,  et  aeq. ;  Pothier,  No.  144. 

'  This  was  decided,  in  conformity  with  the  opinion  of  London  merchants, 
gi^en  in  the  words  cited  in  the  text,  in  Young  v,  Forbes,  19tb  June  1749,  Morr. 
I^.  The  bin  then  in  question  was  drawn  at  Philadelphia  on  a  person  in 
Ix>ndon,  where  it  was  made  payable.  But  both  the  indorser  and  indorsee,  b^ 
tHcen  whom  the  question  arose,  were  resident  in  Aberdeen ;  so  that,  agreeably 
to  the  principle  of  Smith  and  Payne  r.  Laing,  Arthur  &  Co.  482,  note  2, 
the  bill  must,  as  between  these  parties,  have  been  considered  as  a  Scotch  bill, 
though  the  indorsee  was  probably  bound  to  follow  the  rules  of  negotiation  esta- 
blijthed  in  London,  the  place  where  it  was  made  payable.  Accordingly,  the 
opinion  of  London  merchants  was  obtained,  to  the  effect  already  stated.  A  si^ 
milar  decision  was  afterwards  given  in  a  question  of  recourse  by  the  indorsee  a- 
g^st  the  indorser  of  a  bill  indorsed  after  the  term  of  payment,  in  Cooper  «. 
Clark  and  M*Lintock,  27th  Feb.  1777,  Morr.  1604^  and  App.  v.  Bill,  p.  & 

'  In  the  case  stated  in  the  preceding  note,  it  seems  to  be  implied*  that  At  ta* 
^ior99  was  bound  to  htsf  proCettad  the  bilL 
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Win-Bet,  or  at  least  during  the  usual  hours  of  business.  ^  In 
other  respects,  the  rule  on  this  point  seems  to  be  much  tbe 
same  as  it  is  with  regard  to  the  hour  of  presentment  ^  The 
rules,  likewise,  which  haye  been  laid  down  as  to  the  perscm 
to  whom  and  the  place  where  presentment  should  be  made, 
in  the  several  cases  of  the  bill  or  note  being  drawn  on 
or  granted  by  a  company  or  an  individual,  or  of  the  drawee 
or  granter  being  dead  or  absent,  are  also  applicable  in  ge- 
neral  as  to  the  person  against  whom  and  the  place  where  a 
protest  should  be  taken. '  If  two  persons  of  the  same  name 
live  in  the  same  place,  and  the  possessor  of  the  bill  does 
not,  therefore,  know  to  which  of  them  it  is  directed,  but 
both  of  them  refuse  to  accept,  he  should  protest  against 
both.  ^  A  protest  for  non-acceptance  ought  generally  to  be 
taken  in  the  place  where  acceptance  is  refused.  But  it  has 
been  said,  ^  that,  when  a  bill '  is  drawn  abroad,  payable  in 
XfOndon,  but  addressed  to  a  party  at  some  other  place,  it 
may  be  protested  for  non-acceptance,  either  in  London,  or 
at  the  drawer's  place  of  residence.  The  protest  for  non- 
payment in  such  a  case  must  be  taken  in  London.  A  pro- 
test taken,  when  the  drawee  cannot  be  found,  and  no  phice 
of  payment  is  specified,  at  the  head  burgh  of  the  coun^  in 
which  he  last  resided,  has  been  held  inefiectuaL  ^ 

The  necessity,  as  well  as  the  mode  of  protesting  a  biOf 
in  case  of  a  conditional  or  partial  acceptance,  in  so  &r  ai 
it  is  not  accepted  with  a  view  to  preserve  the  holder's  re- 
course against  the  draw;er  or  indorsers,  has  been  alreddj 
discussed. ''    It  has  been  likewise  shewn,  that,  upon  the  par* 

'Mtriiis,  112;  Foibei,88.  •AnU^ifftS. 

•  AmtB,  ^AS,  et  Mq.  «  Snrlett,  C.  11,  R.  14 

•  UniM,  107^ 

•  01oidimuiig*t  Craditan  «.  Montsoinery,  14lii  June  1746^  Mm.  liiMl* 

•  iijii0»  aeo.!. 
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tial  payment  of  a  bill  or  note,  the  holder  must  protest  it  for 
non-payment,  in  so  far  as  regards  the  residue*  ^ 

With  regard  to  the  words  of  the  instrument  of  pr6test^ 
whether  for  non-acceptance  or  non-payment,  the  law  does 
not  sppeBT  to  be  very  strict^  provided  its  mefming  is  express- 
ed dearly  enough  to  give  it  efficacy.     Thus,  in  the  case  of 
a  bill  which  had  not  been  presented  for  acceptiuice,  a  pro^ 
test  taken  against  the  drawer  for  exchange,  re-exchange 
and  other  damage  arising  through  non-payment,  was  held 
to  be  a  protest  for  non-payment,  although  it  did  not  bear  in 
express  terms  whether  it  was  taken  for  non-payment  or 
non-acceptance.  ^    In  the  case  here  mentioned,  the  Court 
adopted  another  doctrine  which  would  not  now  be  followed, 
viz.  that  the  holder  still  had  his  recourse,  though  he  did 
not  take  the  protest  in  question  for  five  months  after  the 
tenn  of  payment,  in  as  much  as  the  drawer  did  not  prove 
that  he  had  thereby  sufiered  any  loss.     But  the  decision  as 
to  the  import  of  the  protest  seems  to  be  unobjectionable. 
In  a  much  later  case, '  a  protest  was  sustained,  which  bore 
merely  that  the  bill  had  been  "  duly  presented,"  without 
stating  that  the  protest  had  been  taken  at  the  place  of  pay- 
ment, the  Court  holding  that  the  words  ^  duly  presented** 
implied  that  every  thing  necessary  had  been  done,  and  also 
taking  into  view  that  it  was  not  the  general  practice  to  spe- 
cify in  the  protest  that  it  had  been  taken  at  the  place  of 
payment.     But,  though  general  expressions  like  those  now 
mentioned  will  be  held  to  include  the  particulars  falling  na- 
turally under  them,  yet,  if  the  protest  enters  into  particu- 
lars, it  must  bear  that  the  requisites  therein  referred  to 
^ere  folly  observed.    For  instance,  in  the  case  of  a  bill 
which  was  payable,  according  to  its  tenor,  at  the  drawee's 


'  TnOl  r.  RklittdMii,  85tfa  July  1699,  Fofte,  M  and  95. 
*  ConoMrcial  Bnk  v.  Hamity,  Mtfa  Feb.  1818^  F.  C 

2h 
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hoiisef  it  was  held  to  be  a  good  objection  against  the  ph>- 
test  that  it  bore  pres^itment  to  have  been  made  only  in  iint 
town  of  Cromarty,  where  he  resided.  ^ 

It  hss  been  held  to  be  no  objection  to  a  protest,  that,  al* 
though  it  was  taken  in  name  of  a  bank  with  which  the  bill 
had  been  discounted,  the  instrument  was  afterwards  extend- 
ed in  name  of  the  chargers,  on  their  taking  up  the  bill  from 
the  bank.  ^  There  is  some  reason  to  doubt  the  soundness  of 
this  decision. '  But  it  will  afterwards  appear  that,  by  sp^ 
cial  statute,  *  diligence  may  proceed,  under  certain  drcum* 
atances,  in  name  of  an  indorsee,  although  the  protest  should 
not  have  be^i  even  extended  in  his  name. 

The  doctrine  which  has  been  already  stated  with  regsrd 
to  presentment,  viz.  that  the  want  of  it  is  not  excused  by 
the  drawee  or  granter's  bankruptcy  before  the  term  of  paj- 
ment,  ^  is  equally  applicable  to  the  case  of  protests.  * 

If  a  bill  or  note  is  not  written  on  the  stamp  prescribed 
by  law,  the  want  of  a  protest  will  not,  more  than  the  ne- 
glect of  any  other  step  of  negotiation,  cut  oflp  the  holder 
from  his  daim  for  any  preceding  debt  on  account  of  wbidi 
the  bill'  or  note  may  have  been  given.  For,  as  the  dociH 
ment  itself  is  null,  matters  remain  in  the  same  situatioD  u 
if  it  had  not  been  granted. 

The  diligence  or  action  competent  in  Scotland  after  pro* 
test  for  non-accq>tance  or  non-payment,  shall  be  afterwsrds 
discussed. 

*  M'Eeuue  v,  Urquhart,  JazL  and  Feb.  1731,  Morr.  1561.  TIbswii«m 
of  the  points  stated ;  but  there  was  also  an  objection  of  want  of  notiiicilwD«f 
dishonour.  The  Court  were  of  opinion  generally  tiiat  there  had  not  bsea  te 
Mgbtiation. 

>  Marshall  and  M'Omish  o.  Hilliard  and  Co.,  IM  Jnna  1821^  1  Asv,  !!»> 

'  Vid§  Chap,  on  Action  and  Diligence. 

«  Act  18  Geo.  III.  c.  72.  •  Aitkt  WK 

'  Vid$  Cases  dted  470,  note  4w 
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We  have  already  considered  how  far  a  protested  bill  or 
note  can  be  transferred  by  indorsation.  ^ 

Although  the  drawee  has  accepted  the  bill,  yet,  if  he  has 
dther  absconded  or  become  bankrupt  bef&re  the  time  of 
payment,  so  that  there  is  no  chance  of  recovering  its  amount, 
the  practice  in  England  and  on  the  Continent  is,  that  the 
holder  protests  for  better  security,  and  gives  notice  of  his 
protest  to  the  drawer  and  indorsers.  ^    This  measure  does 
not  appear  to  serve  any  purpose  but  that  of  notifying  the 
acceptor's  situation  to  the  drawer  and  indorsers,  so  as  to  a& 
ford  them  time  to  make  other  arrangements  for  payment. 
It  seems  to  be  settled  that,  on  the  one  hand,  the  holder  does 
not  lose  his  recourse  against  the  drawer  and  indorsers 
though  he  should  not  take  such  a  protest,  and,  on  the,  other 
hand,  that,  if  these  parties  refuse  to  give  better  security,  he 
canDot  sue  them  on  the  bill  till  the  term  of  payment  ar- 
rives. ^  Such  a  proceeding  was  never  recognise4  in  Scotland ; 
and,  indeed,  it  seems  to  be  virtually  excluded  by  the  acts 
regarding  diligence  and  action  on  bills  and  notes,  ^  which, 
in  describing  the  procedure  to  be  followed  on  them,  mention 
no  protests  except  those  for  non-acceptance  and  non-pay- 
nieat,  and  authorise  no  measures,  either  by  summary  dili- 
gence or  ordinary  action,  against  drawer  or  indorsers,  be- 
fore the  term  of  payment,  unless  in  case  of  non-acceptance, 
or  after  this  term,  in  case  of  non-payment.  ^ 

III.  1.  Acceptoaice  supra  protest 
This  kind  of  acceptance  may  be  made  by  any  third  party, 
either  on  a  foreign  or  an  inland  bill,  for  the  honour  of  the 
drawer  or  any  of  the  indorsers,  and  yet  without  their  know- 

*  Am,  891.  '  Marius,  IH  ;  Brnwet,  No.  22-30, 

*  Bcftwei,  Nos.  S5-86. 

'  ]68],  c.  90;  1606,  c  36(  12  Geo.  III.  c  72. 

*  Fidt  Forbes,  06-7. 
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ledge.  But  the  h<dder  of  the  bill  will  not  prolNibly  be 
entitled  to  take  it,  if  he  has  been  expressly  prohibited  from 
doing  so  by  the  party  for  whose  honour  it  is  intended.  > 
Such  a  prohibiti<Hi,  however,  though  it  may  void  the  accep- 
tance in  his  hands,  will  not  render  it  ineffectual  in  the  lunds 
^f  third  parties*  Thb  kind  of  acceptance  is  admitted  only 
when  the  drawee  rrfuses  to  accept,  has  absconded,  or  hai 
otherwise  &iled  to  accept  ^  But  it  would  not  perhaps  be  ad> 
nutted  in  Scotland  as  it  is  in  England, '  merely  in  ooose- 
quenoeof  the  drawee  having  failed  after  acceptance^  or  bit 
ciedit  having  become  doubdul  before  the  term  of  payment 
For  it  has  been  already  shewn,  that  no  recourse  agaioit 
the  drawer  or  indorsers  for  better  security  is  oon^etent  bat 
in  such  a  case,  and  an  acceptance  of  the  kind  now  mentioB* 
ed  is  intended  m^ely  for^their  honour,  and  to  save  the  ne* 
cessity  of  such  recourse.  Nor  can  such  an  acceptance  take 
place  without  a  previous  protest  But,  in  the  case  now  si^- 
posed,  a  protest  could  only  be  taken  by  the  accq»tor  sypn 
proteirt ;  and  the  protest  must  then  set  forth  the  drawee^s 
failure,  not  as  rendering  acceptance  necessary  to  prevent 
recourse  against  the  drawer  or  indorsers,  since  they  ocmU 
not  be  liable  in  any  recourse  befol'e  the  term  of  payinci4 
but  merely  as  the  ground  of  an  acceptance  for  their  honoor. 
Whether  an  acceptance  on  such  a  protest  would  be  valid  or 
not,  there  does  not  appear  to  be  any  instance  of  it  The 
only  examples  of  acceptance  «ipra  protest  known  in  Scotland 
are  those  which  proceed  on  a  protest  for  non^acc^tanoe  by 
the  drawee. 

If  a  bill  is  drawn,n6tforbehoof  of  the  drawer,  bntcoao- 
count  of  some  third  party,  the  drawee,  though  he  do  net 
chuse  to  accept  it  on  this  third  party's  account,  may  accept 
it  ^tpra  protest  for  the  honour  of  the  drawer ;  or,  mhm  be 

>  FofbM,  76;  Scmois  {  %  GIom.  S,  No.  390;  Beawce,  No.  » 
'  ScMlctt,  C  18,  R.  8;  Bmmm,  No.  98. 
*  ExparU  WackertMtfa,  5  Vet.  SU. 
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doei  not  wish  to  accept  a  bill  drawn  in  the  ordinary  terms 
for  behoof  of  the  drawer,  he  may  accept  it  mtpru  protest  for 
an  indorser.  <  It  has  been  said  that  the  holder  cannot  re^ 
fiise  such  an  acc^tance  if  he  has  no  reason  to  suspect  the 
credit  of  the  person  offering  it,  or  when  that  person  ofifers 
good  security.  >  But,  as  every  bill  is  a  mandate  addressed 
to  a  particular  party,  simply  requiring  his  acceptance,  it 
does  not  appear  that  the  holder,  by  taking  a  document  sq 
conceived,  can  be  bound  to  admit  any  thing  but  the  drawee's 
absolute  acceptance.  This  doctrine  has  been  expressly  held 
in  the  English  courts. '  It  is  laid  down  by  an  author  who 
states  the  contrary  doctrine,  *  that  when  the  holder  refuses 
such  an  acceptance,  even  from  the  drawee,  and  protests  for 
want  of  an  absolute  acceptance^  the  latter  ought,  in  prudence, 
to  have  his  acceptance  mtpra  protest  cancelled.  On  the 
other  hand,  if  the  holder  does  take  such  an  acceptanceyhmi 
ihe  drawee^  it  would  appear  that  he  cannot  follow  out  mea- 
sures against  the  drawer  or  indorsers  for  want  of  a  simple  ac- 
ceptance, since  the  drawee  is  liable  to  him  as  directly  as  un- 
der an  absolute  acceptance,  ^  the  only  effect  of  the  acceptance 
Apm  protest  being  to  give  the  drawee  recourse  against  the 
drawer  or  indorser,  for  whom  it  is  made.  Nor  will  it  be  ne- 
cessary, in  such  a  case,  for  the  holder  of  the  bill  to  give  no- 
tice to  the  drawer  or  indorsers.  ^  In  this  case,  the  acceptor 
npra  protest  pays  the  expense  of  the  protest,  seeing  that  it 
is  taken  only  for  his  benefit  '^  But  there  is  reason  to  think, 
(although  the  matter  does  not  appear  to  have  been  decided,) 
that  the  holder  may  take  such  an  acceptance  from  a  third 
party,  and  yet  sue  the  drawer  or  indorsers  for  want  of  ac- 

*  Bmwci»  Kos.  SS-i. 

*  fioBlitt,  C.  18;  R.  6;  Bflawe^  Noi.  87  tad  SO. 

'  Uitfiml «.  W•loo^  18  Mod.  4IL  «  Bmwm,  No.  37. 

*  acirisM,  C.  19,  B.  16.  *  Ibid.  C.  7,  R.  16. 
'  Ibid.  C  18,  R.  e. 
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ceptance  by  the  drawee,  seeing  he  has  not  got  the  lecoritj 
stipulated  by  the  bilL  ^  At  all  events,  it  is  certam  that  the 
holder,  by  taking  an  acceptance  for  the  honour  of  an  indor- 
ser,  will  not  abandon  his  right  to  protest,  either  agiuost  the 
drawer,  or  against  any  prior  indorser.  *  If  he  takes  an  a^ 
ceptance  for  the  drawer's  honour,  without  protesting  for 
want  of  an  absolute  acceptance,  he  cannot  have  recourse  Ip 
gainst  him  as  on  a  dishonoured  bilL  ' 

Any  other  person  besides  the  drawee  may  accept  a  biD 
Mupra  protest  for  the  honour  either  of  the  drawer,  ^  or  of  an 
indorser,  ^  or  both  of  drawer  and  indorsers,  so  as  to  bindbodi 
of  them  to  the  acceptor.  ^  It  has  been  even  said  that  the 
holder  of  a  bill,  after  protesting  it  for  non-acceptance^  nuiy 
himself  accept  it  for  the  honour  of  the  drawer,  or  of  any  b* 
dorser. ''  In  that  case,  he  must  give  the  same  notice  to  the 
party  for  whose  honour  he  accepts,  which  he  is  bound  in  the 
general  case  to  give  to  the  drawer  and  indorsers  of  tb^  dtf- 
honour  of  a  bill.^  In  general,  every  acceptor  supra  ^r> 
test  is  bound  to  give  such  notice  to  the  party  for  whose  ho^* 
nour  he  accepts;  and,  when  such  an  acceptance  is  made  by 
any  other  person  than  the  drawee,  the  holder  must  give  no* 
tice,  as  in  the  case  of  non-acc^tan(;e,  to  all  the  other  par- 
ties, if  he  means  tp  preserve  his  recourse  against  them. 

Several  persons  may  pccept  supra  protest,  either  jointly 
for  the  honour  of  one  person,  or  for  the  honour  of  an 
individual  drawer  or  individual  indorsers  respectively.  A 
person  who  intended  to  accept  may  refuse  to  do  so  joint- 
ly with  another  person ;  but,  if  he  chuses  to  accept,  he 

'  lliis  rule  is  laid  down  in  the  modern  French  Code  de  Oommerce,  B.  It 
f.  8^  §  4^  No.  128»  and  appean,  besides,  to  be  conformable  with  sound  priadpfep 

*  Scarlett,  C  1^  IL  15.  *  Beawes,  No.  40. 

•  Beawesy  No.  39  j  jter  Lord  Ellenborough  in  Jackson  t%  Hiids<m,  2  Csmpb. 
Wi  Mr^tttC.  12,  B.  10. 

'  Beawes  and  Scarlett,  ibid.  '  Scarlett,  C.  I^  K.  li 

^  Bctwes,  No.  38;  Scarlett,  C.  12,  B,-9.  ■  Beawes,  No.  4i 
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has  no  right  to  prevent  another  from  accepting  along 
with  him.  Nor  does  there  seem  to  be  any  good  reason 
why  one  party  should  not  accept  for  the  honour  of  the 
drawer,  while  another  accepts  at  the  same  time  for  the  ho- 
nour of  an  indorser.  For»  although  the  last  of  these  ao- 
ceptors,  as  coming  in  place  of  the  indorser,  will  have  relief 
against  the  first,  who  comes  in  place  of  the  drawer,  ^  yet  that 
is  a  matter  entirely  among  themselves,  and  has  no  reference 
to  the  bolder  of  the  bill,  with  relation  to  whom  the  indor* 
ser,  as  well  as  the  drawer,  is  directly  liable,  in  the  event  of 
BOQ-acceptance  i^tfte  drawee  ;  so  that  acceptance  for  the  iib* 
dorser^s  honour  is  as  necessary  to  give  him  a  chance  of  e« 
seeing  from  this  claim,  as  such  an  acceptance  is  for  the  be« 
nefit  of  the  drawer.  There  does  not,  therefore,  appear  to 
be  any  room  for  a  question  which  has  been  raised,  ^  viz. 
who  is  entitled  to  be  preferred  to  the  right  of  thus  accepting 
a  bill,  whether  a  person  wishing  to  accept  for  the  drawer's 
Inmour,  or  for  the  honour  of  a  prior  or  that  of  a  posterior 
indorser;  since,  on  the  one  hand,  the  holder  cannot  be 
obliged  to  take  any  acceptance  which  is  not  in  terms  of  the 
bill,  and  may  therefore  refuse  all  or  any  of  these  accep- 
tances, while,  on  the  other  hand,  if  he  consents,  all  of  them 
may  be  adhibited  together.  When  the  drawee  accepts  sim- 
ply, there  is  no  room  for  any  of  them,  since  they  are  receiv-* 
able  only  in  the  event  of  his  non-acceptance. 

It  is  said  that,  before  a  person  accepts,  for  the  drawer's 
honour,  he  should  inquire  why  the  drawee  has  suffered  the 
bill  to  be  protested.  ^  This  is  undoubtedly  proper  for  his 
own  safety,  though  it  4oes  not  appear  necessary  for  render* 
ing  his  acceptance  effectual,  either  to  the  holder  or  to  him- 
self, as  a  ground  for  claiming  relief  from  the  drawer.  No 
rach  inquiry  is  necessary  to  a  person  accepting  far  the  ho*^ 

«  Bcsww,  No.  42;  Scvlett,  C.  12»  R.  17.  "  Forbesi  7S-7* 

■  Bmww,  No.  4^. 
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BOUT  of  on  indoisery  since  neither  the  chum  agfthm  him  wr 
his  responsibility  is  affected  by  the  state  of  acoounta  betwixt 
the  drawer  and  dri^wee.  ^  But  it  may  be  proper,  e^en  in  dm 
case^  to  ascertain  what  chance  there  is  of  the  indoraer  and 
his  acceptor  making  good  their  relief  out  of  the  drawei'i 
funds  in  the  drawee's  hands. 

If  a  person  haying  funds  of  the  drawer  or  of  an  indorser 
in  his  hands,,  accepts  for  their  honour  after  he  knows  of 
their  insolvency^  such  an  accq>tance  cannot  be  efiectiial  m 
ia  transference  of  these  funds,  since  it  is  nothing  bat  adewe 
for  transferring  them  to  the  holder  of  the  bill,  m/nmdmd 
die  drawer  or  indorser's  other  creditors.  ButtheacoqitaDoe 
eannot  be  so  considered,  when  the  8CG^>tor  has  none  of 
their  funds  in  his  hands,  seeing  it  will  then  give  him  m&cdj 
the  same  claim  of  relief  against  their  estate^  if  he  accqpl% 
which  would  haye  been  con^etent  at  any  rate  to  thehoUtf 
of  the  bill.  Such  an  acceptance,  therefore^  however  foolidi 
with  reference  to  the  acceptor,  does  not  seem  to  be  chat 
lengeable.  ^ 

This  kind  of  acceptance,  after  the  bill  has  been  first  puh 
tested  for  non*acceptancc^  is  adhibited  by  the  acceptor  sp> 
pearmg  personally  before  a  notary-public  with  two  witnesaa^ 
and  declaring  that  he  accq>ts  the  protested  bill  for  the  honour 
of  the  drawer  and  indorser,  and  will  pay  it  when  due*  Ho 
must  then  subscribe  the  bill  thus,  '^  Accepted  supra  protest 
^  in  honour  of  J.  B. ;''  or,  as  is  more  usual,  ^  accq>ts  & 
^  P.** '  He  likewise,  it  is  said,  generally  subscribes,  undtf 
Ae  protest,  a  doquet,  bearing  that  he  wUl  pay  the  sum  con- 
tained in  the  bill  upon  which  the  protest  is  nmde.^  Tbt 

>  Scarlett,  C.  12,  B.  20. 

'  ]M[r  Forbes,  75,  states,  that  such  an  aooepttoce  is'Toid  in  aO  omm,  1m^ 
big  so,  be  ibllowa  ibe  aatboricy  of  Scaeda,  $  %  Olom.  H^  K«.  aaL  Ik^ 
prasoxnad  to  ky  down  the  distinction  stMied  in  tiie  tcxt»  aa  it  ^paot  to  la  ■••* 
coolbnnabla  with  sound  principle.  « 

•  Baawas,  No.  98»  ChHty,  211  «  GUttsr^MI. 
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whole  of  these  proceedings  must  be  narrated  by  the  notary 
in  the  form  of  an  instrument,  which  ought  to  be  sent  witb* 
oat  delay,  along  with  notice  of  the  acceptance,  to  the  party 
ibr  whose  honour  it  is  made*    Unless  the  quality  of  the  ao» 
cq)tance  is  expressed  in  the  manner  now  stated,  the  accep* 
tor  will  have  no  recourse  against  any  of  the  parties.  ^    Such 
proceedings  are  necessary  to  bind  the  party  for  whom  the 
acceptance  is  made;  and  they  are  likewise  required  as  a 
precaution  against  the  chance  of  the  drawee,  after  accepting 
simply,  prefixing  to  his  acceptance,  upon  hearing  of  the 
drawer's  failure,  *^  accepted  supra  protest  for  the  honour  of 
^  the  drawer  or  some  of  the  indorsers."  ^    This  kind  of  ac- 
ceptance^ therefore,  cannot  now  be  interponed,  except  in  the 
manner  already  stated,  and  after  a  protest  for  non-accep- 
tance.   An  acceptance  ^*  tupra  protest,"  generally,  is  under- 
stood, unless  the  contrary  is  expressed,  to  be  made  for  the 
honour  of  the  drawer* 

An  acceptor  mqnra  protest  is  bound  absolutely  to  the  hold- 
er of  the  bill  for  its  amount,  without  regard  to  the  protest,  ^ 
dmt  being  intended  only  to  regulate  his  claim  of  relief.  But 
his  obligation  is  only  conditional,  viz.  in  case  the  drawee 
should  fail  to  pay ;  and  therefore,  although  the  drawee  has  re- 
fused acceptance,  yet,  as  he  may  make  payment,  the  bill  must 
be  presented  to  hun  for  payment,  and  protested  for  n<m-pay- 
ment  before  the  acceptor  supra  protest  can  be  liable.  *  If 
the  acceptance  mipra  protest  is  general,  or  bears  to  be  for 
the  honour  of  the  drawer,  the  acceptor  will  be  liable  to  all 

I  Cnvtalzs  v.  Fliton,  15tfa  Dec.  1703;  Morr.  152S.  *  Forbes,  74^ 

*  ImpUed  in  Ikfitford  v.  Waloot,  12  Mod.  411. 

*  Hut  was  deddcd,  aftn  %  ftiU  conaidenitioD  of  MitfaoritiM»  by  the  Court  of 
King'i  Bench,  in  Howe  v.CMeiiove,  16  East.  391;  vidis  also  Pothier,  No.  137. 
Bcawes,  No.  ^S^has  a  passage  which  seems  to  unply  that  an  acceptor  mipra  pio- 
Isrtia  liable  in  aU  events.  Bat  it  was  held,  in  the  foregoing  case,  Uty  That 
tiwt  paaM^  admittdl  of  a  different  constniction ;  and,  fd^,  That,  at  any  rate^ 
it  could  nol  weif^  against  the  otiisr  anthorities. 
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tiie  subsequent  indorsees ;  if  for  tbe  honour  of  a  pardcultf 
indorser,  he  will  be  liable  to  all  the  parties  after  this  iiidoF» 
ser.  On  the  other  hand,  such  an  acceptor  will  haye  a  dmm 
of  relief  for  the  amount  of  the  bill,  and  for  all  costs  sad 
charges,  ^  against  the  party  for  whose  honour  he  accepted^ 
and  also  against  the.  previous  parties,  who  are  liable  in  re- 
lief to  his  principal.  *  In  order,  however,  to  secure  this  re^ 
course,  it  seems  necessary  that  notice  should  be  given  to  all 
these  parties,  either  by  him  or  his  principal,  or  by  some 
other  party  interested,  of  such  acceptance  si^nra  protest,  in 
the  same  manner  as  notice  of  the  dishonour  of  a  bill  must  be 
given.  The  acceptor  sig^ra  protest  has  no  claim  against  bbj 
parties  subsequent  to  the  person  for  whose  honour  he  ac- 
cepted. For  instance,  an  acceptor  for  the  drawer  has  no 
claim  against  an  indorser,  nor  an  acceptor  for  the  honour  of 
a  prior  indorser  against  a  posterior  indorser.  ^  If  the  hold* 
er  of  a  bill  accepts  for  the  honour  of  a  certain  party,  he  caa 
have  no  claim  of  relief  as  acceptor  against  the  indorsers  rab- 
sequent  to  that  party,  though  he  does  not  lose  his  previous 
dmn  against  them  as  holder.  Nor  can  he  proceed  against 
them  as  for  non-acceptance,  since  his  acceptance  was  intend- 
ed to  relieve  the  party  for  whom  it  was  made  from  being 
sued  for  non-acceptance,  and  must,  therefore,  produce  the 
same  benefit  to  them,  who  are  in  that  party's  right  His 
claim- against  them  as  holder  cannot  be  e£Esctuated  till  the 
bill  has  become  due. 

The  drawee  of  a  bill,  after  it  has  been  protested  for  ao»- 
acceptance  and  accepted  stgn'a  protest,  may  still  adhibit  his 
acceptance,  for  example,  upon  getting  new  advice  from  the 
drawer ;.  although  the  holder  is  not  therefore  bound  to  re- 

*  Scarlett,  C.  18,  R.  19. 

*  Beawcs,  Ko.  49;  v«2e  Smith  v.  Missen,  1  T.  R.  fiS9,  wUcb,  aMMfo^  * 
wu  t  CAM  ofp&ymmt  wpra  prMest,  inrolTed  the  Mine  priodple. 

*  Beawesi  ibid. 
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lease  the  party  who  has  accepted  mqfra  protest.  ^  In  such  a 
casCi  the  drawee  must  pay  the  acceptor  stq^ra  protest  his 
duurges,  which  are  available  against  the  drawer  and  indor* 
sers,  and  must  therefore  be  good  against  him.  ^  On  the 
same  principle,  a  party  accepting  for  the  drawer's  honour 
must  refund  these  charges  to  a  person  who  has  accepted  sif* 
pra  protest  for  the  honour  of  an  indorser. 

IIL  2.  Payment  supra  prated. 
When  payment  of  a  bill,  whether  foreign  or  inland,  or  of 
a  promissory-note,  has  been  refused,  any  person  not  a  party 
to  it  may  pay  it,  for  the  honour  either  of  the  drawer  or  of 
any  of  the  indorsers«  ^    But  he  cannot,  it  is  said,  be  allowed 
to  pay  for  the  honour  of  a  party  contrary  to  his  express  or- 
ders, ^  and  he  will  acquire  no  right  of  action  by  so  doing* 
The  drawee  of  a  bill,  as  he  may  accept  supra  protest,  may 
also  pay  in  the  same  manner,  for  the  honour  either  of  the 
drawer  or  of  any  indorser,  unless  he  has  previously  accept- 
ed simply ;  in  which  case  he  cannot  pay  for  the  honour  of 
an  indorser,  because  he  is  then  bound  to  all  tlie  indorsers 
absolutely  by  virtue  of  his  simple  acceptance,  and  that  whe- 
ther he  has  eflFects  of  the  drawer  or  not.  ^    But  if  he  has  not 
effects^  and  if  this  can  be  proved,  notwithstanding  his  ac- 
ceptance^ by  the  drawer's  writ  or  oath,  he  may  suffer  the 
bill  to  be  protested,  and  then  pay  stqfra  protest,  whereby  he 
will  have  recourse  against  the  drawer.  ^     He  will  not,  how- 
ever, be  entitled  to  summary  diligence  against  the  drawer 
on  the  bill,  because  ex  fade  of  it  h^  is  the  proper  debtor.  In 
general  no  party  ought  to  pay  a  bill  or  note  for  honour  of 
any  other  party,  unless  it  has  been  previously  protested  for 

• 

'  BMwes,  No.  41.  »  Scarlett,  C.  12,  R.  16-17;  Forbea,T7. 

•  Marinsy  12a  *  Dupuys  dc  la  Serra,  C.  9,  No.  21. 

*  Beawes,  No.  51.  •  Ibid.  No.  52. 
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noDf-payineiit  Nor  can  pajnneiit  be  ssfelj  made,  if  Ac  pro- 
test has  been  taken  beyond  the  days  of  grace,  becanae  iodi 
a  protest  is  nnlL  ^  Even  a  person  who  has  previously  at* 
eqited  mqtra  protest,  as  has  been  already  shewn,  is  not 
bonnd  to  pay,  till  the  bill  has  been  protested  for  non-pt]^ 
ment,  as  well  as  for  noxb-acceptance,  against  the  drawee.  * 
It  is  said,  indeed,  that  he  may  pay  without  such  a  protat 
for  non-paymenty  if  the  person  for  whose  honour  he  ac- 
cepted has,  in  the  meantime,  approved  of  his  acceptance. ' 
But  a  person  who  has  not  previously  accepted  nfv«  pro- 
test, besides  requiring  a  protest  for  non-payment,  must  sbo^ 
hi  order  to  pay  safely,  declare  before  a  notary  that  he  does 
so  m  honour  of  the  drawer  or  some  other  party,  and  sach 
declaration  must  be  engrossed  by  the  notary,  either  in  the 
protest  for  non-payment,  or  in  a  separate  instrument  ^  It 
has  been  argued,  and  with  apparent  justice,  that  no  saA 
protest  requires  to  be  taken  before  payment,  by  a  parsoa 
who  has  previously  accepted  siqmi  protest,  because  he  must 
be  presumed  to  pay  under  all  the  qualifications  ezprMsd 
in  his  acceptance.  ^ 

The  rules  regarding  notification  of  payment  stgira  pro- 
test to  the  par^  for  whose  honour  it  is  made^  by  send- 
ing the  protest  on  which  it  proceeds,  or  otherwise^  aie  the 
same  with  thoee  which  relate  to  acceptance  sifpm  protest  * 
In  general,  such  notification,  in  order  to  secure  recourse^ 
must  be  given  within  the  same  time  as  notification  of  the 
dishonour  of  a  bill  is  given  by  the  holder  to  the  drawer  cr 
indorsers.  ^    The  period,  therefore,  of  fourteen  dajs^  wUehi 

>  Foibo,  115.  '  Ant$,  403. 

*  Beawci,  No.  4& 

«  flcvlett,  a  18,  R.  4;  Mariui,  188;  B«nrai,  Ma  53. 

*  Foibo,  116-7.  •  Anit,  4M. 

*  Dupuyi  da  la  Son,  C.  10,  Ka  10,  fiGMci%Sfl;  GUwk5^  No.  38%"^ 
to  a  CM0  wtucfa  WW  dffddid  on  liie  miM  priacqpk.  ForiMt,  I14^tiftfiietei 
Miliioritici,  and  ripatli  thdr  doctrine.     Hiere  b  one  fiie»  Oditirionf  »  H«- 
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as  shall  be  afterwards  explained,  has  been  allowed  in  Scot- 
land by  statute  for  notifying  the  dishonour  of  inland  bills^ 

ta,  SOili  Bee  174%  decided  on  appeal,  9th  April  1745,  Morr.  1567,  and  Ap.. 
peal  Cmct,  the  ultiiiiate  decision  of  which  cannot  be  easily  reconcOed  with  thia 
doctrine.  In  diat  case,  a  party  wrote  a  letter  on  26th  May  to  the  drawer  of  a 
bin,  intimating  that  he  had  paid  wtpra  protest  all  the  previous  bills  of  his  wUefa 
had  ftUen  due  since  18th  March,  and  mentioning  also  that  the  <'  amoont  of  tha 
<*  whole,  wohm  aU  rtOrtd,  may  be  about  £.  531&"  In  a  subsequent  action  by 
him  upon  these  bills  against  the  drawer,  as  being  paid  by  him  supra  protest  for 
the  drawer's  honour,  it  was  questioned,  whether  thb  was  sufficient  notice  of 
the  payment,  Ittj  Of  certain  bills  which  had  been  paid  a  considerable  time  be* 
Ion  the  data  of  the  letter;  Sd^,  Of  abill  which  had  fallen  due  on  ISthMay; 
d(iV>  Of  one  iiduch  bad  fallen  due  on  22d  May;  and,4£ft.  Of  certain  bills  which 
were  paid  afterwards.  A  Scotch  bank,  to  which  a  remit  had  been  made,  re- 
ported that  the  practice  was  to  gire  notice  in  such  cases  ly  the  second  post  ai 
firtkest.  On  the  other  hand,  certain  London  bankers  reported  it  as  the  practice 
there,  to  aQow  fourteen  days  for  giving  notice.  Hie  Court  of  Session  ultimate^ 
]y  found  that  tere  was  not  sufficient  notice  regarding  any  of  the  biUs,  excepting 
that  which  fell  due  on  82d  May ;  thus  holding  that  four  days,  the  period  within 
which  notice  of  it  had  been  given,  was  sufficient.  At  the  same  time,  they  n-* 
fused  recourse  against  Ae  drawer  on  another  ground.  But  the  pursuer  who 
had  paid  ai^pra  protest  having  appealed,  the  House  of  Lords  found  diat  the  let- 
ter of  20lh  May  was  sufficient  notice  regarding  the  bills  which  werepaidafter  its 
date,  and  also  with  regard  to  the  bill  which  fell  due  on  18th  May,  seven  daya 
before  its  date.  The  precise  ground  of  this  judgment  does  not  appear.  It 
may,  however,  be  gathered  from  the  report  of  English  bankers  referred  to,  that 
it  was  probably  influenced  by  a  practice  which  seems  to  have  Aen  prevailed  under 
the  9and  10  WilL  IIL  c  17,  of  not  giving  notice  of  the  dishonour  of  any 
protested  inland  bill  for  fourteen  days  after  its  dishonour.  But,  1st,  This  act 
seems  applicable  only  to  English  inland  bills,  idliich  the  bill  in  question  was  not ; 
and,  2dfy,  It  has  been  held  in  many  recent  cases,  even  of  English  inland  biUs, 
to  be  aftffwards  mentioned,  that  notice  of  dieir  dishonour  must  be  given  with- 
cnt  dflhy,  in  order  to  preserve  recourse  cnAe  biB,  and  that  this  act  relatea  only 
to  nctiee  of  tbejprotaif,  wfaioh  is  required  by  the  act  with  regard  to  inland  bills, 
for  no  odier  purpose  than  to  preserve  a  claim  for  damages,  &c.  It  may  ther^ 
f'sn  be  doubted  whether  this  case  can  be  considered  as  a  precedent.  But, 
ia  the  case  of  Scotch  inland  bills,  the  12  Geo.  III.  c  78,  has  allowed  fourteen 
days  for  faitimatiiig  their  dishonour ;  and  the  same  period,  therefbrt,  would  pro- 
l^^hly  be  allowed  for  intimating  the  acceptance  or  payment  of  them  <ipv«  protast. 
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would -probably  be  also  allowed  tor  notifyiiig  the  aooeptaoce 
or  payment  of  such  bills  mqmi  protest. 

It  has  been  said,  that  the  holder  of  a  bill  is  not  obliged 
to  take  pa3rment  supra  protest,  unless  the  party  offering  it 
declares  that  the  credit  of  the  person  for  whom  he  offers  it 
was  specially  recommended  to  him.  ^  But  it  may  be  doubts 
ed  whether  he  has  a  legal  interest  to  refuse  sudi  an  offer  of 
payment  on  any  ground  whatever. 

It  has  been  also  stated,  that,  when  several  parties  offer  to 
pay  a  bill  or  note  supra  protest,  preference  must  be  giyen 
first  to  him  who  offers  payment  for  the  honour  of  the  drawer, 
and  to  him  likewise  who  offers  payment  forapriorindorser, 
over  him  who  offers  it  for  a  posterior  indorser.  ^  The  princi- 
ple for  deciding  this  matter  appears  to  be,  that  payment  oagiit 
to  be  taken  from  the  person  coming  in  place  of  the  party  by 
whom  the  bill  or  note  is  most  properly  due.*  But  the  point 
is  of  no  great  importance,  as  it  is  not  very  likely  to  occur. 
The  party  who  has  paid  for  the  honour  of  a  posterior  in- 
dorser must^  it  is  said,  take  back  his  money,  unless  he  has 
already  redrawn  for  it,  from  any  party  offering  to  pay  tx 
the  drawer  or  for  a  prior  indorser,  provided  such  party  in- 
demnifies him  for  his  charges,  to  which  he  has  the  same 
claim  that  an  acceptor  for  honour  of  a  posterior  indorser 
has  against  the  acceptor  for  honour  of  the  drawer,  or  of  a 
prior  indorser.  ^ 

A  person  paying  a  bill  or  note  for  the  honour  of  a  party 
to  it,  even  without  his  knowledge  or  consent,  is  said  to  be 
entitled  to  require  from  the  holder  a  transference  of  his 
right.  ^  But  he  cannot  be  entitled  to  an  absolute  trana* 
ference,  because  the  nature  of  his  interference  exchtdes 
him  from  having  any  claim,  such  as  the  holder  would 
have  had,  against  parties  posterior  to  the  individual  lor 

>  Scarlett,  C  18,  R.  6 ;  Beawes,  No.  55.  '  Foibai,  1I& 

•  Forbes,  115^  ante,  49i.  *  Sctflett,  0  1^^*7- 
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wkoM  honour  he  pays.  On  the  other  hand,  though  he  has 
got  no  formal  transference,  he  will  have  the  same  claim  on 
the  bill  or  note  that  the  holder  could  have  made  against  the 
party  for  whose  honour  he  made  payment,  and  against  the 
different  parties  liable  to  him.  ^  He  has  therefore  a  claim 
against  the  acceptor  who  has  failed  to  pay,  because  he,  be- 
ing primary  debtor,  is  liable  to  all  the  other  parties,  and 
therefore  must  be  liable  to  the  party  for  whose  honour  pay- 
ment has  been  made.  But  if  the  drawee  has  accepted  with- 
oat  value  from  the  drawer,  and  if  this  is  proved  in  the  man- 
ner required  in  Scotland,  viz.  by  his  writ  or  oath,  the  party 
paying  for  the  drawer's  honour,  being  only  in  his  right,  will 
have  no  claim  against  the  acceptor.  ^  A  party  paying  for 
the  honour  of  an  indorser  will  not  be  affected  by  this  cir- 
camstance,  because  the  indorser,  in  whose  right  he  stands, 
has  a  claim  independent  of  it.  In  England,  where  accep- 
tances are  admitted  on  a  protest  for  better  security,  after  the 
drawee  has  accepted,  (in  the  event  of  his  becoming  bank- 
rupt,) a  person  who  has  accepted  even  for  the  drawer's 
honour,  after  an  acceptance  by  the  drawee,  has  been  found 

*  Scn-Iett,  C.  18^  R.  5.  This  rule  was  followed  in  Mertens  v.  Winsington,  1 
£sp.  112;  where  b  party  paying  for  the  honour  of  an  indorsee  was  found  entitled 
to  reoorer  against  the  drawer.  Lord  Kenyon,  in  this  case,  laid  it  down  general- 
ly, that  a  party  so  psying  acquires  thereby  all  the  rights  of  the  Indorsee,  so  as  to 
be  atitled  to  recover  from  the  different  parties  to  the  bill.  But  it  does  not  ap- 
pear that  he  can  recover  iVom  any  except  the  party  for  whose  honour  he  paid,  or 
the  parties  prior  to  him  on  the  bill.  This  is  all  the  right  which  his  payment 
si^ra  protest  appears  to  carry,  since  it  merely  puts  him  into  the  situation  of  the 
party  for  whose  honour  he  pays.  He  cannot,  therefore,  be  conudered  as  an  in- 
dorsce  to  aU  intents  and  purposes.  There  is  do  decision  finding  him  entitled  to 
claim  from  a  party  porterior  to  the  person  for  whose  honour  he  has  paid.  The 
doctrine  now  stated  is  confirmed  by  Bayley,  263,  and  by  the  case  of  Hall  v. 
Pitfleld,  there  cited  by  him.  Vide  on  the  same  subject  Smith  v,  Nissen,  I  T.  R. 
239,  where  a  person  paying  for  the  honour  of  the  drawers  was  found  entitled  to 
reooTcriTOm  them. 

•  JEarpofPlt  Lambert,  13  Ves.  179. 
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entitled  to  daim  on  the  drawee's  estate.  >  Biit  sodi  a  pti^i 
having  accepted  before  the  term  of  payment,  was  probaUy 
led  to  do  so  by  the  drawee's  acceptance^  which  warruited 
him  to  believe  that  the  latter's  funds,  at  least  so  &r  as  they 
went,  would  be  applied  in  payment  of  the  bill,  whereas  a 
person  paying  after  the  drawee  had  £uled  to  pay,  could  not 
be  supposed  to  rely  in  any  degree  on  his  assistance.  Such 
a  person  is  justly  placed  in  the  situation  of  the  party  for 
whose  honour,  and  in  reliance  on  whose  credit  he  made  fsj* 
ment.    ' 


IV.  Notice  necuiory  m  the  eoeni  t^fum-accepimoe  or 

paymenL 

When  acceptance  or  payment  of  a  bill  or  payment  of  a 
note  is  refused  by  the  drawee  or  granter,  or  is  not  made 
exactly  in  terms  of  the  bill  or  note,  it  is  necessary,  in  order 
to  preserve  recourse  against  the  other  parties,  that  notice 
shoidd  be  given  them  of  the  nou-acceptance  or  non-pay- 
ment.    This  rule  is  equally  applicable,  though  under  difle- 
rent  modifications,  to  foreign  and  to  inland  bills.    Tlie 
purpose  of  it  is,  that  the  several  parties  may  take  mea- 
sures to  secure  themselves,  by  recurring  against  the  persons 
who  are  liable  to  them  respectively  on  the  bill  or  note-;  fiv 
instance,  that  the  drawer  may,  in  case  of  non-4cceptancei 
withdraw  his  e£Pects  from  the  drawee,  and  that  the  other 
parties  may  seek  payment  or  relief  from  those  whose  names 
are  before  them  on  the  bill  or  note.     But  the  rule  is  not 
therefore  relaxed,  although  it  should  appear  that,  in  many 
cases,  the  previous  holders  have  not  been  prevented,  by  the 
want  of  notice,  fi^m  doing  all  which  they  could  oth^wise 
have  done  for  their  own  indemnity.     This  would,  indeed, 

■  £v  jMrlf  Wactoteht  5  Vet.  674. 
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appear,  at  first  sights  to  be  the  natural  result  of  the  princi- 
ple now  stated ;  and,  accordingly,  it  was  once  held  both  in 
Scotland  and  England,  that  the  party  pleading  want  of  no- 
tice must  prove  that  he  had  thereby  suffered  damage.  Thus, 
in  an  early  case  of  an  inland  bill,  ^  after  inland  bills  had  been 
placed  in  Scotland  on  the  same  footing  with  foreign  bills,  it 
was  decided  that  the  drawer  was  liable,  though  there  had  been 
neither  protest  nor  notice,  because  the  drawee  was  alleged 
to  be  still  solvent.    A  similar  decision  was  given  on  another 
ground  in  an  earlier  case,  ^  where  a  bill  had  not  been  pre- 
sented for  five  months  after  the  term  of  payment,  or  pro- 
tested till  the  drawee  failed ;  because  ^^  the  drawer  could 
*^  not  say  that  any  of  his  effects  had  perished  in  the  hands 
'^  of  him  on  whom  he  drew,  by  the  possessor's  negligence." 
In  a  subsequent  case,  ^  where  the  holder  of  a  foreign  bill 
had  failed  in  almost  every  step  of  negotiation,  not  having 
protested  the  bill  for  non-payment  till  two  days  afler  the 
last  day  of  grace,  or  intimated  its  dishonour  to  the  drawer 
for  some  years  afterwards,  when  the  acceptor  had  become 
bankrupt,  and  having,  besides,  prorogated  the  term  of  pay- 
ment, by  drawing  a  new  bill  for  its  amoimt  payable  at  a 
/ater  day,  the  Court  reftised  recourse  against  the  drawer,  in 
respect  of  the  neglect  of  intimation,  and  prorogation  of  the 
term  of  payment,  although  it  was  pleaded  that  he  had  not 

'  SwintOD  V.  Lady  Craigmilkr,  28ch  June  1706,  Morr.  154a  The  same 
•ixity  was  admitted  in  Brpwn  v.  Hume,  14di  November  1705»  Morr.  1546, 
K-hcre  the  holder  of  an  inland  Inll  was  found  entitled  to  reoonrse  against  the 
•^ruwery  without  any  proof  whatever  that  he  had  notified  the  drawee's  faflnre 
to  accept  or  pay.  The  holder,  after  protesting  both  for  non-acceptance  and  non- 
p^ymeaty  had  taken  an  acceptance  from  the  drawee,  payable  at  a  later  date, 
:.nd  had  finally  recovered  a  partial  payment  from  him.  But  this  afforded  no 
xcuse  for  the  original  want  of  notice. 

*  Yufll  r.  Richardson,  25th  July  1099,  Forbes,  94,  Morr.  14996. 

'  Flower  v.  Pringle,  18th  Dec.  1729. 
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ckerebgr  suflfered  aoy  mjufy.    But)  in  a&olher  case,  ^  when 
fhe  drawer  ofaj^ted  to  recourse  on  vaiioas  grounds,  nj 
one  of  wkidi  would  be  now  held  sulScient,  the  Co<urt  olti- 
matdy  decided  llmt  die  drawer,  in  order  to  bar  reooune^ 
mvutprwe  that  he  had  effects  in  the  drawee's  hands  at  tke 
time  of  drawing  the  bill.     More  correct  prindi^  were 
adopted  soon  afterwards,  in  a  case*  where  recourse  agsinst 
the  drawer  of  an  inland  bill  was  refused,  on  the  ground  thit 
no  protest  had  been  taken  for  several  months  after  the  tern 
of  payment,  and  where,  with  reference  to  an  aTerment  diit 
the  drawee  was  still  solvent,  so  that  no  injury  had  been  «»- 
tained,  it  was  said  that  such  an  u^ument  <*  is  never  a^hnil- 
^  ted,  but  when  the  drawer  hfits  no  eflPects  in  the  hands  of 
*<  the  person  drawn  upon."     Again,  '  an  indorsee  was  de- 
nied recourse  against  the  indorser,  on  the  ground  that  bcdi 
the  protest  and  notification  were  out  of  time,  althoii^h  tke 
drawer  had  been  gazetted  as  a  bankrupt  ten  days  before  ^ 
term  of  payment,  and  though  the  indorser  was  perfectly 
aware  of  his  situation,  so  that  it  was  said  to  be  proved  tkti 
ht  had  goffered  no  damage  frem  the  vhM  qf  negGtiaiu0U    It 
would  appear,  indeed,  that,  in  a  subsequent  case,  ^  some  of 
the  Judges  held  that  want  of  notice  resolves  merely  into  t 
qnestion  of  damage,  so  that  it  cannot  be  pleaded  if  there  is 
no  damage.     But  this  doctrine  was  not  adopted  by  the 
Court,  and  is  contrary  to  the  principle  established,  both  bj 
the  cases  already  cited^  and  by  a  number  of  other  cases  also 
previously  quoted.  ^    The  pxinc^l^  fixed  by  these  decisioos 
qspears  to  be,  that,  althoi^  the  original  purposeof  reqoir- 
iag  notice  ot  the  dishonour  of  a  bill  or  note  was  to  enmUe  the 
parties  receiving  it  to  avoid  loss,  yet  it  is  much  more  benei- 

'  M'Kauie  v*  Urquhart,  Jan.  and  Feb.  1731,  Morr.  1591. 

•  Utdijolm  V.  Allan,  I2lli  Dec  1746,  Morr.  1569. 

•  langley  v.  Hogg,  17th  June  1746»  Monr.  1574. 

'  ^  Hendowm  v.  Dutfaie,  19tb  Jan.  170S,  Motr»  App.  v*  BQI,  pw  ^ 
«  Am.  470,  note  4. 
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oifll  to  tke  commnrce  of  bills  to  deny  rclMurse  wiMrerer  9Ubh 
notification  or  any  other  step  of  negotiation  has  been  negleet* 
ed»  than  to  aDow  an  inquiry  in  each  partieular  case,  whether 
damage  has  been  thereby  sustained  or  not    The  same  rulei 
after  a  similar  fluctuation  of  opinion,  has  heeax  ukiniiately 
adopted  in  England*  ^    It  has  been  held,  for  instanoe,  agre&^ 
ably  to  the  doctriae  already  explained,  ^  both  that  th« 
drawer  must  be  presumed  to  have  Talue  in  the  drawee'il 
hands,  and  that  the  indorsee  has  ghren  value  to  the  lodcflN 
ser ; '  and,  in  a  case  betwixt  an  indorsee  and  drawer,  when! 
the  latter  pleaded  want  of  notice,  the  indorsee  was  not  ^* 
lowed  to  prove,  in  amswer  to  the  objection^  thttl  the  drawd/ 
had  not  thereby  sbfered  los%  seeing  his  efiS^ts  were  Mill 
entire  in  the  drawee's  hands ;  it  being  laid  d^wn,  that  ^  tlM 
*<  only  case  in  which  notice  is  dispensed  with,  is  where  theM 
**  are  no  eff^sts  of  the  drawer  in  the  drawee's  hands."  ^  The 
nature  and  limits  of  this  exception  to  the  doctrine  of  notice 
shall  be  afterwards  considered.     In  all  ordinary  casesj  the 
rule  as  to  the  necessity  of  notice  is  absolute.    It  is  a  farther 
illustration  of  the  same  principle,'  that  the  decisions  which 
have  been  already  quoted,  ^  to  shew  that  the  holder  cannot 
be  excused  by  the  failure  of  the  acceptor,  or  any  of  the  other 
obligants  in  the  bill  or  note,  are  equally  applicable  to  ne« 
gleet  of  notice,  as  to  failure  in  any  other  step  cf  negotia- 
tion. 

No  particular  form  is  required  in  giving  notice.  But  every 
notification  implies,  and  it  is  advisable  to  make  it  express 
as  distinctly  as  possiUe,  Is^  That  the  bill  or  Aote  in  ques- 
tion has  been  dishonoured  by  non-acceptance  or  non-pay- 
ment, or  at  least  by  not  being  accepted  or  paid   agree- 

*  Chkty,  197-d,  and  tts^  therein  dted,  all  of  which  either  efitablisH  or  imply 
the  neeeadiy  of  notice.  *  Ante^  108,  dseq. 

*'  Pet  BallATy  J.>  ifi  Blckerdike  v.  Bohnan,  1  1^.  R.  406-9. 

*  Per  Ixnd  Kenyon  in  Dennis  v.  MorrTce,  3  Esp.  156. 
»  Ante^  470,  ndta  4L 

2l2 
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ably  to  its  tenor ;  ^  2d»  That  ithas  beenin  consequence  pro* 
tested;  and,  3d^  That  the  holder  claims  recourse  from 
the  party  to  whom  the  notice  is  addressed,  for  the  princi- 
pal sum,  interest,  costs  and  re-exchange.  ^  These  particu- 
lars, however,  are  very  seldom  all  expressed  in  any  notioey 
nor  is  it  necessary.  For  instance,  although  every  notice 
must  import  that  payment  of  the  bill  or  note  b  expected 
from  the  person  receiving  notice,  it  is  not  requisite  that  this 
should  be  stated  expressly,  since  the  mere  circumstanceof  the 
holder  giving  notice  implies  that  he  looks  for  payment  to  the 
person  receiving  it^  The  same  thing  is  implied  even  when 
the  notice  comes  from  another  person  than  the  holder,  as 
from  an  indorser  of  the  bill  or  note,  if  he  has  himself  gd 
notice,  and  has  a  claim  of  recourse  against  the  person  to 
whom  he  gives  it  But  the  effect  of  notice,  when  given  by 
another  person  than  the  holder,  shall  be  considered  when 
we  come  to  explain  by  whom  notice  ought  to  be  giyen.  Nor 
is  it  always  necessary  that  the  notice  should  bear  that  the 
bill  or  note  has  been  protested ;  and,  indeed,  in  one  case 
already  referred  to,  ^  whei'e  the  notice  stated  expressly  that 


>  In  Margeson  v.  Noble,  2  Chitty,  R.  S64>y  notice  of  non-payment  was  bM 
fufficient,  though  accompanied  by  a  statement,  that  the  maker  of  the  note  aid 
that  he  would  pay  in  a  week. 

'  Vide  I  Bell,  326. 

'  Thia  appears  to  be  the  fair  construction  of  the  opinion  expressed  by  tl» 
Court  of  King's  Bench  in  Tindal  v.  Brown,  1  T.  R.  167.  In  that  case^  befen 
the  holder  of  a  note  had  giyen  notice,  the  gianter  had  notified  its  non-paymeat 
to  the  defendant,  who  was  an  indorser,  and  asked  him  to  make  payment.  Bitt 
the  Court  held  that  the  plaintiff  could  not  found  on  this  as  ncytioe,  sinoe 
knowledge  of  the  dishonour  was  not  sufficient,  without  such  notice  as 
that  the  holder  of  the  note  looked  to  the  defendant  for  payment.  ,  It 
said  that  this  ought  to  be  stated  in  express  terms.  There  was  another  qucsaoa. 
Tic  Whether  the  plaintiff  had  given  timeous  notice,  on  whidi  tiie  yxrj  fbund 
twice  for  him.  But,  the  third  time,  a  special  verdict  being  ictumed,  and  the 
Court  having  thereupon  given  judgment  for  the  defendadt,  their  judgment 
affirmed  by  the  Exchequer  Chamber. 

*  Brown  and  Co.  v.  Hutchison  IXmbte,  8th  Dec.  1807,  Moit.  App.  p.  tl 
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the  bill  had  not  been  proiestedj  the  Court  held  this  to  mean 
merely  that  the  instrument  of  protest  had  not  been  extended^ 
and  diat  it  was  still  left  to  be  understood  that  it  had  been 
noted.  It  is  not  now  held  necessary  that  notice  should  be 
accompanied  by  the  biD,  or  by  the  principal,  or  a  copy  of 
the  protest,  >  even  in  the  case  of  a  foreign  bill. 

*  CromweU  r.  Hynscm,  2  Esp.  51 1.     In  this  case,  where  the  defendant,  the 
iodoner  of  a  foreign  bill,  was  in  Jamaica  at  the  time  of  protesting  it  for  non- 
payment, one  objection  was,  that  notice  ought  to  have  been  accompanied  with  a 
copy  of  the  protest.     But  Lord  Kenyon  orerruled  this,  as  well  as  all  the  other 
objections.     The  same  objection  has  been  repeatedly  oyerruled  in  Scotland.     In 
Johnston  v.  Murray,  1st  Feb.  1715,  Morr.  1556,  it  was  held  to  be  no  objection 
that  the  holdfer  had  not,  on  notifying  non-payment  of  a  foreign  bill,  sent  the 
pntettedbiU  to  the  drawer  to  enable  him  to  recover  payment  from  the  acceptor. 
In  Johnston  r.  Hogg,  21st  July  1747,  Morr.  1570;  Elchies,  v.  Bill,  No.  37, 
^hich  was  the  case  of  a  foreign  bill,  as  between  the  indorsee  and  indorser, 
betwixt  wkom  the  question  of  recourse  arose  upon  its  non-payment,  it  was  ob- 
jected ta^  a£a,  that  there  could  be  no  valid  intimation  of  non-payment,  without 
"Riding  the  faiU  and  protest.    No  judgment  was  given  on  the  objection,  although 
the  Court  expressed  an  opinion  that  the  protest  only  should  be  sent,  (the  holder 
not  being  bound  to  part  with  the  bill,)  and  that  this  did  not  require  to  be  done 
bv  the  first  post,  but  within  a  reasonable  time.     But  it  was  more  recently  decided 
to  be  unneoeaaary  to  send  even  the  protest.     In  Hawkins  and  Co.  o.  Cochrane^ 
2Uh  June  1757,  Morr.  1581,  which  was  an  action  of  recourse  brought  by  the 
holder  against  the  drawer  of  a  foreign  bill  on  its  non-payment,  the  Court  re- 
pelled the  defence,  that  the  bill  and  protest  had  not  been  sent  to  the  drawer  for 
thirty-nine  days  after  it  was  dishonoured,  both  of  them  having  been  sent  in  the 
mean  time  to  London,  to  try  whether  payment  could  be  got  there.     The  Court 
were  of  opinion,  that  the  holder  could  not  be  asked  to  part  with  his  document  or 
diligence  till  he  got  payment,  and  that  he  was  not  bound  to  have  a  correspon-> 
dent  at  every  place  where  the  drawer  or  an  indorser  resided,  to  give  them  up  as  soon 
^  he  got  payment.     A  simiUu*  decision  vras  afterwards  given  in  Coutts  and  Co. 
p.  Nid)et,  lath  I>ec.  1760,  Morr.  1586,  which  was  an  action  by  the  indorsee 
against  the  osi^^inal  payee  of  a  promissory-note,  no  regard  being  paid  to  the  de^ 
fence  thai  the  bill  and  protest  had  not  been  sent  to  the  defender  for  a  month  af- 
ter the  date  of  the  protest.     In  both  these  cases,  if  the  transmission  of  the  pro- 
test, even  within  a  reasonable  time,  had  been  held  a  necessary  step  of  negotia- 
tion, recourae  must  have  been  reftised,  and  it  was  allowed  solely  on  the  ground 
tiiat  such  a  mcttsu^e  was  not  indispensable. 


It  4p?3  mt  ^v^fi  9^Mi  requisite  Co  mention  tbat  fliere  bas 
\W^  9^  p]Wt«9t»  fviMi»  ftha  person  receiTing  Ae  oddoe  it  ii 
this  cQuotrjr  at  the  tiiM  of  the  dishonour,  as  he  may^in  due 
ca^e,  acM^ertaiA  dais  &uc%  although  it  should  not  be  mA 
d^d  to  him,  \  But»if  heis  abroad,  lite  fact  of  a  protest  Iwf- 
ing  been  taken  ought  to  be  mentioned  in  the  nodce,  since  he 
cannot  otherwise  be  supposed  to  be  aware  of  it '  If  he  af- 
terwards requires  a  copy  of  the  protest,  it  must  be  sait  to 
him. « 

The  notice  of  dishonour  must  give  such  a  complete  spe- 
cification of  the  billtf  as  leaves  no  doubt  with  regard  to  its 
identity.  In  a  case  akeady  mentioned,  ^  where  the  indonw 
of  a  bill  claimed  recourse  from  the  indorser  on  account  d 
its  non-payment,  the  Court  decided^  that  the  notice  vas 
insufficient,  seeing  it  merely  mentioned  that  the  holdff 
had  been  obliged  to  draw  on  him  on  aceoimt  of  m  bStf 
£.lMf  thai  bf  ing  the  araiomit  of  the  bill  in  question,  but  with- 
out specifying  the  particular  bill,  altjiough  the  draft  allnded 
to  in  the  notice  was  presented  for  acceptance.  It  was  heldi 
that  the  notice  ought  to  be  so  iq>ecific»  that  the  indoner 
might,,  on  receiving  il»  have  safely  attaehed  the  drawer's  rf- 
feets  for  his  reli^;  whereas,  if  he  had  done  so  here,  he 
might  have  been  liable  iji  damages,  as  the  notice  might  re- 
late to  some  other  biU  with  which  the  drawer  had  no  cod* 
«eR^ 

Wlieii  die  drawee  of  a  bill  offers  only  a  partial  or  condi- 
tional acceptance,  or  when  an  acceptance  supra  protest  is 
offered,  which  the  drawer  does  not  chuse  to  take  anoondi* 
tiooaUyi  Wtiq%  of  it  ougkt  to  be  giveSL  to  the  drawer  «r  in- 
darsera^  in  order  to  preserve  recourse  i^^ainst  them  on  the 

I  Per  Lord  EUenborougb  in  Robins  i^  Gibion,  3  Qampb.  SS^i  ||Ci  «d  & 
». 

*  Ar  Lord  Bnenborougb,  ibid.  •  1  Bell^  396/ 

*  Johnston  v.  Hogg,  mUe^  S06,  nola  1. 
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« 

bill*  in  80  fiur  Hft  the  tfco^ptaooe  is  not  strictly  ih  tenhd  tS 
the  bilL  Bui  even  die  neglect  to  give  nch  notice  is  obvuH 
ted  as  soon  as  the  condition  of  the  acceptance  is  iulfilled, 
because  it  then  becoifties  an  absolute  acceptance.  ^  The  no* 
tioe  ought  to  fii>ecify  the  precise  nature  of  the  acceptance 
offered ;  for,  if  it  Js  merely  a  general  notice  of  Bon«accep-» 
tance,  it  will  be  presumed  that  the  holder  refuses  th^  accep* 
tanoe.  ^  Although  no  notice  whatever  of  such  an  accep- 
tance shpuld  be  giveni  the  drawer  and  indorsers  will  still  be 
bound  to  the  ext^it  of  the  acc^tance*  ^  If  any  person^ 
whether  the  drawee  or  not,  accepts  for  the  honour,  either  of 
the  drawer  or  of  a  particular  indorser,  he  must  kitimate  his 
acceptance  under  protest^  and  send  the  instrainetitof  ptotest 
to  the  person  for  whose  honour  he  accepts^  if  he  means  td 
preserve  his  recourse  against  him.  ^ 

In  a  case  where  the  holders  of  a  bill,  being  bankers,  were 
at  once  agents  for  the  drawers,  whom  they  had  credited  with 
the  bill  in  their  accounts  and  for  the  acceptors,  and  where 
the  bill  itself  was  made  payable  at  their  bank,  it  was  found, 
tha^  though  the  acc^tors  had  sent  them  orders  not  to  pay 
it,  they  were  not  bound  to  communicate  these  confidential 
orders  to  the  drawers,  but  that  their  recourse  would  be  suffi- 
ciently preserved  by  a  general  notice  of  non^paym^it.^ 

It  is  not  necessary  that  the  notice  of  the  dishonour  of  a 
biU  or  note  should  be  in  writing,  although  this  appears  to 
be  the  general  practice  in  Scotland,  even  where  the  party 
giving  and  the  pftirty  receiving  the  notice  are  neighbours.  ^ 

• 

>  Bsyley,  «0e. 

*laBpto§t9.  Miitthew,  1  T.  ft.  IStt;  Wltfre  Ibe  holder  of  s  biH,  on  bifai^ 
offered  a  oonditional  acceptanoe»  had  noted  the  bill  for  noa-aocepUttioe,  this  wm 
held  to  imply  a  njecdon  of  tha  atc6punce.  'The  same  prindple  leema  ^iplU 
cable  to  notice.     Hie  rule  h  so  laid  down  by  Bayley,  206. 

•  Chitty,  216.  *  Beawea,  No.  34^  taUe,  4934ii. 

•  Croaae  #.  Smhh,  I  M.  and  S.  549. 

•  Fidt  Roport  of  Sir  William  Foibea&  Co.,  and  of  Manrfald,  Hunter  &  Caw 
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Verbal  yiotioe  has-  been  repettedly  held  sD^dent    Thus, 
VI'  a  dise  ymt  cited,  where  the  cashier  of  a  bank  had  re* 
oeiyed  notice^  of  the  dishonour  of  a  bill  by  a  letter  from 
London,  it  was  held  sufficient  that  he  had  given  verbal  no- 
tice to  the  parties  from  whom  recourse  was  now  ckdmed,  by 
shewing  thexn  the  letter.  ^    In  another  case,  ^  diough  the 
point  was  not  decided,  the  Court  held,  that  verbal  intimation, 
>irhen  distinctiy  proved,  was  sufficient ;  and  more  recentiy, ' 
where  the  Lord  Ordinary  had  restricted  the  party  claiming 
recourse  to  a  proof  of  notice  by  letter,  the  Court  renntted 
to  his  Lordship  to  allow  a  proof  at  large,  being  **  clearly  of 
**  opinion  that  it  was  not  necessary  to  intimate  the  dishonoar 
^^  of  a  bill  in  writing."  The  same  doctrine  has  been  repeat- 
edly held  in  lEngland.  ^  In  one  of  the  cases  now  cited,  rela- 
ting to  a  Scotch  inland  bill,  ^  where  ah  execution  of  hom- 
ing was  produced,  which  bore  that  a  charge  had  been  giren 
to  the  indorser's  representative,  within  the  proper  period 
for  notice,  but  this  execution  was  afterwards  reduced  as 
irregular,  it  was  decided,  likewise,  that  it  could  not  be  evi- 
dence even  of  notice,  there  being  no  proof,  independent  of 
the  execution,  that  a  charge  had  been  actually  given. 
.    It  is.  not  necessary  that  notice  should  be  received  person- 
ally by  the  party  concerned ;  it  is  sufficient,  if  he  is  a  mer- 

18^  Colebrooke  &  Co.  tr.  DoogUM,  18th  July  1780,  Morr.  1605,  the  purport  of 
which  report  is,  that,  where  the  pfmtieB  «e  ndghboun,  they  gencrtUy  give  hk 
tice  by  a  card,  which  is  not  entered  in  the  letter-book^  except  in  caaes  ntpinng 
peculiar  caution. 

'  Colebrooke  &  Co.  v,  Douglas,  tmU,  SOB,  note  6. 

'  Stirling  Banking  Company  v.  Dunoanaon's  BcpresenlatiTes,  SOth  Feb. 
1784JiMoiT.  1611. 

*  Syme  v.  Ferguson,  25th  June  181^  F.  C 

'   *  Crosse  v.  Smith,  1  M.  and  S.,  54^,  and  Goldsmith  v.  Bland,  Bayley,  294. 
Both  eases  shall  be  immediately  stated  with  reference  to  another  point. 

*  Stirling  Banking  Company  v,  Duncanaon's  BeprtsenUtive^  SOtb  Feb. 
1784^  Monr.  1611. 
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chant  or  banker,  that  a  rerbal  notice  be  left  at  his  countiing- 
bouse  or  place  of  business,  or,  if  be  is  not  in  trade,  that  it 
be  left  at  his  dwelling-house.     It  has  been  decided  in  Eng- 
land, that,  if  the  holder  sends  a  person  to  a  merchant's  place 
of  business,  within  ordinary  business  hours,  to  give  notice ' 
to  him  verbally,  and  no  person  can  be  found  there,  he  is 
not  bound  to  deliver  any  message  to  a  servant,  or  to  leave 
a  written   notice,   seeing  every  merchant  ought  to  have 
some  person  at  his  place  of  business  capable  of  receiving 
notice,  i    His  failing  to  do  so  has  been  held  equivalent  to 
a  refusal  of  payment.  ^    It  is  therefore  not  necessary,  in 
such  a  case,  to  send  notice  to  his  residence.  ^    But  notice  to 
Iiis  attorney  will  be  of  no  effect,  unless  the  attorney  has 
special  powers  from  his  constituent.  ^ 

I  Ooldsmitb  v.  Bland,  per  Lord  Eldon,  at  GuildhaU,  Bayley,  224,  note  108. 
In  tfaia  case  the  plaintiff*8  clerk,  being  sent,  during  business  hours,  to  the 
defendant's  counting-house,  to  give  notice,  was  told  by  a  servant  girl  that  there 
wss  nobody  in  the  way,  and  left  no  message.  Yet  it  was  held  that  enough  had 
been  done  to  give  notice. 

'  OncMse  v.  Smith,  1  M.  and  S.,  54^5,  per  Lord  £llenborough.     In  this  case, 
where  a  clerk,  on  being  sent  to  the  counting-house  of  a  company  to  give  verbal 
nodcCf  found  it  shut  betwixt  10  and  11  A.  M.,  it  was  held  that  enough  had  been 
<lone  to  give  notice.     No  notice  was  sent  to  the  house  of  any  of  the  partners, 
though  one  of  them  readed  ten  miles,  and  another  only  one  mile  firom  Hull, 
where  tfa^  place  of  business  was.    Similar  doctrine  was  held  as  to  the  suffi- 
ciency of  calling  at  a  counting-house  during  business  hours  to  give  notice, 
though  the  counting-house  was  shut,  by  Bayley,  J.,  in  Bancroft  v.  Hall,  Holt, 
176w     In  another  case,  Bowes  o.  Howe,  16  East.  112,  Lord  EUenborough  ex- 
presses an  opinion,  that  the  shutting  up  of  a  counting-house  during  business 
hours  was  a  raftisal  to  pay,  and,  on  that  ground,  the  Court  of  King's  Bench 
held,  that  the  presentment  of  particular  notes  for  payment  was  unnecessary.  But 
their  judgment  was  reversed  by  the  Exchequer  Chamber,  who  held,  that  there 
was  DO  refusal  to  pay  Uteee  particular  notesy  and  that  they  could  not  be  consi- 
dered as  dishonoured  tSl  they  were  pretented.     But,  if  they  had  been  presented, 
the  circumstance  of  the  counting-house  being  shut  would,  as  in  the  case  of  a  clerk 
calling  to  gipre  notice,  have  been  held  to  supersede  the  necessity  of  doing  any 
thing  else. 
'  Crowe  V.  Smith,  note  2«  '*  Ibid. 
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JUtlioiigh  verbal  notios^  if  MdfeieBtJj  pnnra^  does  M 
appear  ta  be  excluded  even  when  the  parties  reiide  in  iib- 
rent  places,  yet  it  is  obviously,  most  coaveaieii^  iasoch  s 
case,  to  send  xx>ti€e  by  letter^  The  po^t  beiitg  the  naUuih 
rised  channel  for  transmitting  letters,  it  is  in  aU  cases  ssfeit 
to  send  them  by  it  If  it  is  prored  that  a  letter  conteteiif 
notice  was  pat  into  the  post^ffice  prop^ly  addresaedp  this 
will  be  sufficient  to  preserve  recourse,  whether  the  letter 
has  been  delivered  or  not.  >  The  same  nde  is  appUcabk  k 
London,  wkh  r^pard  to  letters  of  notification  put  inte  tbe 
twopenny  post ;  it  being  held  that  the  patting  them  inlaitiQ 
due  time  is  sufficient  as  to  all  parties  residing  withia  the  lip* 
mits  of  that  post,  whether  the  letters  reach  thm  eo:  noU  * 
On  the  same  principle,  it  will  be  sufficient^  in  JBdinbaigis 

>  This  wai  decided  in  EngUmd,  in  Sandenon  «.  Judge,  2  H.  Bl.  509;  mi 
the  authority  of  that  case  was  recognised  in  Parker  v  Cordon,  7  East.  SB5| 
where  Lovd  Smenborougfa  baying  at  first  directed  the  Juiy^  that  evidence  of  pou 
ting  a  letter  of  notice  into  a  post-office  was  not  sufficient,  unless  it  was  likcwiie 
proyed  that  it  had  reached  the  drawer,  it  was  afterwards  held,  on  the  csas  of 
Sanderson  v*  Judge  being  cltetV  that  this  was  asuffident  ground  forgiring  anb 
to  shew  cause.  But  the  case  was  decided  on  another  ground.  The  same  doc- 
trine was  held  by  Lord  Kenyon  in  Kufh  9«  Weston,  3  £sp.  54^  when  itimi 
found  sufficient,  that  a  letter  notifying  non-acceptence  had,  with  the  psoM 
been  put  in  due  time  into  a  post-office  in  Italy,  though  the  coniae  of  the  pea 
had  been  retarded*  The  rule  was  also  recognised  in  Hayaes  v.  Birics,  3  Bca. 
and  Pull.  699,  and  Ivy  Lord  EUenborough  in  Langdon  v.  Mi]l%  5  Sspw  157, 
thwflh  Us  Lordship  held,  that  tbe  plaintiff  could  not  be  allowed  to  prove  te 
letter  without  giTing  the  defendant  notice  to  produce  it,  as  it  naght  sfl«td  va* 
terial  evidence^  for  instance,  of  the  date  from  the  post-mark,  or  gtlwrwis& 

Tba  rule  now  stated  was  recognised  by  the  Court  of  SeosiQi^  in  Starat  a. 
Wright  and  Scott,  13th  Dec.  1821,  1  Shaw,  213^  where  the  disboBonroCa  biS 
wu  fi>unA  to  be  sufficiently  notified  by  putting  a  lettor  of  notificstifln  lata  te 
post^officty  tbongh  th«  party  to  wbom  it  waa  addressed  denied  that  ha  had  sa- 
cabedit. 

'  W*  doctrisa  was  held,  among  «  number  of  other  point%  in  Scott  «.  Ltf* 
fixd,  J  Camp,84k6,jp<rLofd£ll«nborough.   Tlw  same  thing  was  held  by 
roQoe,  J.,  in  Hilton  o.  Fairdough,  2  Camp.  633,  where  the  putting  of  » 
into  the  twa^penny  post  in  due  time  was  found  suffictet. 
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to  pot  midi  letters  into  die  penny  post.  ^    But  sueh  notice 

must  be  put  into  a  regular  post-office.  *  In  such  a  case,  the 

post-mark  will  be  held  good  evidence  of  the  fact,  that  the 

letter  was  put  into  the  post-office,  and  of  the  date  of  putting  it 

in. '   On  the  other  hand,  if  a  person  sends  notice  by  a  private 

hand,  when  he  might  have  the  benefit  of  the  p€>st,  it  would 

seem,  though  the  point  has  not  been  expressly  decided,  that 

he  thereby  takes  on  himself  the  risk  of  any  irregularity  in  the 

conveyance,  since  he  is  to  blame  for  not  adopting  the  most 

secure  conveyance.     At  least,  if  the  private  conveyance  be 

much  later  than  the  post  in  its  arrival,  the  delay  must  rest 

with  the  person  employing  it.  *  It  is  difficult  to  lay  down  any 

precise  rule  as  to  the  extent  of 'delay  in  the  arrival  of  the 

private  conyeyance  which  will  nullify  the  notice,  although 

such  delay  as   prevents  the  person   getting  notice,  even 

(or  one  post,  from  sending  advice  to  his  correspondent,  will 

probably  be  fatal.  ^    It  would  likewise  appear,  that  in  such 

a  case  the  holder  is  bound  to  prove  the  safe  arrival  of  the 

letter.       But,  on  the  other  hand,  when  a  person,  instead  of 

*  1  Bdl,  387. 

'  This  doctrine  follows  by  analogy  from  the  doctrine  laid  down,  ante,  34^  and 
Uia  caMa  tliei»  cilad. 

'  Per  Lord  Ellenborough  in  Arcangelo  o.  TboaMon^  2  CaQi|>.  682.  Tht 
qiiattto^  Im0#  lalatcd  Iq  4»e  tranwaiifffian  of  an  tmdmt  to  eSSSact  a  policy  ai  insu- 
rance,  which  was  held  to  be  proved  by  production  of  *  letter  from  fhe  placa 
whence  the  order  was  ttamnittadi  bearing  the  Englnh  %hi|l»Jrttpr  poBt-«iiark» 
1797. 

^  Xbia  doctrine  may  be  gatbved  from  the  epinimii  ezpnned  in  Darblahne 
a.  Ptarker,  6'Eaal.  19*.ia.  In  tfaU  caaa,  the  pcrwrn  clahmnf  leoonna^  hvfimg 
himaflf  goU  notice  oe  ISth  Juna^  ami  k  to  Ihe  defendant  at  the  lath,  not  fajr 
pott,  b«9t  hy  %  prinUe  head,  which  arrived  two  faeeiB  lalar  thee  the  poit,  hut  tm 
hear  biU<a««ttedepaittre  of  the  poft,  from  ih«  place  efHiiTal,lbrLan4(n^  I* 
wa»h4l4  llmttlMlelQaRinl  of  the  notice  had  pmveolBd  the  dr«war,vriw  get  ilr 
frmw^iiaQg  to  iMidoBy  whim  the  dmwee  filed,  tiU  the  nem  peat  Lord  Sk 
Icnboroa^iy  at  the  trial,  was  of  opinion,  diet  the  notice  bad  bean  eont  hi  mlB* 
dent  thna.  But  the  other  Judges  being  of  a  different  opinion,a  rale  weagrant- 
•d  for  e  new  triaL 
'  Vidt  I>erbiihhe  i;.  Pufcer,  note  4. 
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sending  the  notice  directly  by  post,  writes  to  a  oorre^on* 
dent  on  the  spot  to  give  notice^  and  that  oorrespondait  goes 
to  the  defendant's  warehouse  for  this  purpose,  sooner  than 
a  letter  could  have  reached  him  by  post,  but  is  previoited 
by  finding  the  warehouse  shut  during  business  hours,  the 
defendant  cannot  plead  the  lateness  of  the  notice.  *  Far- 
ther, if  it  is  necessary  to  send  notice  by  a  special  messenger, 
as  where  the  party  receiving  it  lives  out  of  the  course  of  the 
regular  post,  the  expense  of  such  notice  will  be  allowed ;  < 
and  the  person  giving  it  will  not  be  responsible  for  tlie 
accidental  delay  of  the  conveyance,  seeing  he  could  not 
have  employed  any  other.  When  notice  is  to  be  sent  a- 
broad,  to  a  place  to  which  there  is  no  post,  it  is  suflkaent 
to  send  it  by  the  ordinary  conveyance,  as  by  the  first  regu- 
lar ship  bound  to  that  place;  and  it  will  not  be  any  objec- 
tion that  it  has  not  been  sent  by  a  ship  bound  elsewhere, 
but  which  accidentally  touched  at  the  place  for  which  the 
notice  was  intended,  before  the  arrival  of  the  r^^ular  ship. ' 
The  burden  of  proving  due  notice  always  lies  on  the  par- 
ty suing  for  recourse,  and  the  proof  must  be  such  as  leaves 
no  room  for  doubt  or  conjecture.  ^  It  has  been  laid  down,  ^ 

'  Hiis  WM  ruled,  under  drcuxnstances  amilar  to  those  now  itttedy  bj  Bftjkj, 
J.,  in  Bancroft  v.  Hall,  Holt,  476. 

*  Pearson  v,  Crallan,  2  Smith,  404^  per  Lawrence,  J.,  affiimed  bj  die  whole 
Court  of  King's  Bench. 

*  lliis  waa  dedded  in  Muiiman  v.  D'Eguino,  8  H.  BL  595. 

*  In  liawson  and  another  v.  Sherwood,  1  Stark.  314y  where  a  witness  proted 
HMrely,  that  m,  letter  of  notice  had  been  sent  two  or  three  days  after  the  duho- 
nour,  without  being  able  to  specify  the  day,  Lord  Ellenborough  refused  to  send 
each  eridence  to  the  jury,  although  it  was  urged,  that  the  fret  of  the  letter  be^ 
lag  sent  in  due  time  was  presumable  from  its  not  bong  pradaced.  But  bis 
Lordship  held,  thait  thu  merely  let  in  parole  proof  as  to  tha  Chne  of  aiiidh^  Ifat 
letter,  and  that  widiout  sudi  proof,  no  presumption  0|yaid  be  received.  Ibe  rvfe 
fliited  in  the  text,  as  to  the  cmuprobtmdi  in  queftioos  of  notidey  ia  ^aiiB  eBia> 
blished  in  Scotland. 

.  «  Forbes,  96-9. 
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that  the  fact  of  notice  having  been  duly  given,  may  be  in- 
structed by  the  holder's  oath ;  and  a  case  is  cited,  ^  where 
such  notice  is  said  to  h^ve  been  held  proveable  by  his  oath 
or  by  his  letter-book.     The  former  kind  of  proof  could  not 
now  be  admitted,  as  he  would  thereby  be  made  a  witness  in 
his  own  cause.     On  the  other  hand,  the  regular  entry  of  a 
letter  of  notification  in  his  letter-book  would  probably  en- 
title him  to  prove,  by  his  oath  in  supplement,  or  by  the  evi- 
dence of  one  witness,  that  it  was  transmitted  on  the  date 
which  it  bears.     In  an  English  case,  ^  regarding  the  trans- 
mission of  a  licence,  it  being  proved  to  be  the  invariable 
course  of  the  plaintiff's  house,  that  the  clerk  who  copied  any 
licence  sent  it  off  by  post,  and  made  a  marking  on  a  copy  of 
the  licence  that  he  had  done  so;  and  a  copy  of  the  licence 
in  question  being  produced  from  the  plaintiff's  letter-book, 
in  the  handwriting  of  a  deceased  clerk,  with  a  memorandum 
also  by  him  bearing  that  he  had  sent  it ;  this  was  held  suf- 
ficient evidence,  when  combined  with  the  testimony  of  a  per- 
son who  knew  the  plaintiff's  mode  of  doing  business,  that 
he  had  no  doubt  the  licence  was  so  sent.    In  another  case,  ^ 
which  regarded  notice  of  dishonour,  it  was  held  not  suffi- 
cient to  prove  that  the  plaintiff  had  written  a  letter  of  no- 
tice to  the  defendant,  which  was  put  on  a  table  where,  by 
the  usage  of  the  house,  post-letters  were  always  deposited, 
and  thence  carried  by  the  porter  to  the  post-office,  in  re- 
spect that  the  porter  was  not  called.     But  it  was  held,  that 
it  would  have  been  enough  if  the  porter  had  been  called, 
and  had  said  that  he  invariably  put  all  letters  deposited  on 
the  table  into  the  post-office,  though  he  could  not  remem- 
ber this  particidar  letter.     It  was  afterwards  held,  in  the 
same  case,  to  be  sufficient  prima  facie  evidence  of  notice^ 

*  Ewing  V.  Burnet,  7th  Jan.  1681,  Forbes,  99. 

'  Hagendon  v.  Bead,  3  Campb.  379,  per  Lord  EUenborough. 

'  Hetherington  v.  Kemp,  4  Campb.  193,  per  I/ord  EUenborough. 
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tfmt  the  defendant^  in  a  letter  to  the  pkuntifl^  acknowledged 
receipt  a(  a  letter  from  him  of  the  same  date  with  Att  i& 
question,  though  without  mentioning  its  contents*  The 
defendant  had  had  notice  to  produce  the  principal  letter, 
and,  therefor^  as  he  did  not  produce  it^  the  presmaptieii 
was^  that  it  was  a  letter  of  notice.  In  amother  case,  >  where 
it  was  proved,  that  on  the  day  of  the  dishonour  of  the  bSI, 
the  witness  had,  by  the  plaintiff's  desire,  compu^  two  pa- 
pers together,  one  of  which  being  produced,  was  a  notice 
of  dishonour,  and  farther,  that  the  witness  had  afterwards 
carried  to  the  post-office,  a  letter  from  the  plaintiff  to  the 
defendant,  but  of  which  he  did  not  know  the  content^  this, 
with  the  proof  of  a  notice  to  the  defendant  to  produce  this 
letter,  was  held  tx>  be  sufficient  evidence,  since  the  defendaiK 
might  have  shown,  if  he  could,  by  producing  the  letter,  thit 
ft  was  not  a  letter  of  notice. 

With  regard  to  the  question,  whether  it  is  necessary  to 
give  the  defender  notice  to  produce  the  principal  letter  of 
notice,  in  order  to  render  secondary  evidence  of  it  admis- 
sible, the  English  authorities  do  not  s^m  to  be  uniform.  Os 
the  one  hand,  it  has  been  held,  that  in  this  case,  as  well  as  in 
all  cases  of  evidence  regarding  letters,  notice  must  be  gives 
to  produce  the  principal  letter,  as  being  the  best  evidence, 
before  secondary  evidence  can  be  received ;  *  and  fitfther, 
that  not  only  the  fact  of  notice,  but  the  date  of  sending  \U 
is  material  in  such  a  case,  and  that  this>  might  appear  from 
the  post-mark  on  the  principal  letter.  >  On  the  odier  hasd, 
it  has  been  more  recently  decided,  *  that  a  witness  might  be 
allowed  to  prove  that  he  had  left  a  written  notice  at  ^  de- 
fbndant's  house  widiout  notice  to  him  to  produce  it;  fiHl 

>  Roberts  V.  BradahAW,  I  Stark.  28. 

*  Shaw  and  others  v.  Markham,  Peake's  C.  N.  P,  1S5^  ptr  Lord  K«oy«w- 
'  Ijmgdon  V.  Hulls,  5  Esp.  156,  jemt  Lord  EHenbonmgfa* 

*  Ackland  v.  Pearce,  2  CaApb.  600^  pet  Le  Blane,  X 
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also^  ^  tliat  a  paper  bearing  to  be  a  notice  of  dishonour,  and 
wUdh  was  proved  to  have  been  compared,  on  the  day  of 
the  dishonour  of  the  bill,  with  another  paper,  might  be 
read,  without  notice  to  the  defendant  to  produce  that  other 
paper.  In  a  still  later  case^  ^  the  Court  of  Common  Pleas, 
after  consulting  with  the  other  Judges,  decided,  that  a  copy 
notice  of  the  dishonour  of  a  bill  made  at  the  time  may 
be  given  in  evidence,  without  notice  to  produce  the  origi- 
imL  In  this  case,  it  was  held,  that  a  copy  made  at  the 
time  of  writing  the  principal,  and  proved  on  oath,  was 
equivalent  to  a  duplicate  original.  Several  of  these  later 
decisions  appear  to  have  been  influenced  by  some  peculiari- 
ty of  the  English  law  regarding  all  notices,  e.  g.  notices  to 
quit  possession ;  it  being  held,  that  these  may  be  proved 
without  a  requisition  on  the  defendant  to  produce  the  prin-* 
cipal  notice,  and  which  rule  has  been  applied  also  to  notices 
of  dishonour.  ^  Whether  this  rule,  or  the  principle  of  the 
earlier  cases,  viz.  that  every  thing  possible  should  be  done  to 
procure  die  best  evidence,  before  admitting  secondary  evi- 
dence, is  most  applicable  in  Scotland,  cannot  yet  be  deter- 
mined.  Our  forms  of  proceeding  hitherto  have  obviated 
any  inconvenience  arising  from  the  production  of  secondary 
evidence  first,  because  the  other  party  has  always  an  opportu- 
nity afterwards  for  producing  the  principal  docimient.  The 
question  wiU  not  properly  arise,  till  an  attempt  shall  be  made 
to  lead  such  secondary  evidence  at  a  trial,  without  noticef 
to  the  defendant  to  produce  the  principal  letter,  thus  depri- 
vbg  him  of  all  opportunity  to  disprove  the  secondary  evi- 


■  Boberts  «.  BadshMr,  1  Stark.  29^  jmt  I^ord  Ellenbcrough.  Hia  Imd- 
ihtp*s  opinion  in  this  caw  aeenia  to  bo  difftent  fioa  that  witidi  lie  aipwei. 
ia  Tawgdon  v.  Hulls,  onto,  514^  nota  3. 

'  Kino  o.  Beaumont^  7Moon^  119. 

*  Compare  Ackland  o.  Pearce,  514y  note  4^  with  Jory  v.  Ovohanly  8.  Boi^ 
and  ISilL  S9,  regarding  the  general  law  applicable  to  all  notices. 
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dence.  It  may  be  doubted  whether,  in  such  a  case,  the 
pursuer  or  charger  can  be  justly  held  to  have  done  eyeiy 
thing  in  his  power  to  procure  the  best  evidence. 

As  notification  is  often  made  verbally,  or  by  a  card,  whidi 
is  not  generally  entered  in  a  letter-book,  it  has  been  held, 
that  a  marking  on  the  bill,  by  the  cashier  of  the  bank  that 
held  the  biU,  who  was  likewise  one  of  their  numerous  paitr 
ners,  was  sufficient  to  authorise  a  proof  by  his  oath  in  sup- 
plement, that  the  notice  had  been  sent.  ^  In  a  recent  case,  ^ 
where  it  was  proposed,  but  unsuccessfully,  to  prove,  by  the 
Treasurer  and  Secretary  of  the  Bank  of  Scotland,  who 
had  likewise  some  shares  of  bank  stock,  that  they  had 
not  got  a  letter  of  notice  from  a  party  of  his  retirement 
from  a  company,  the  Court,  while  they  sustained  the  ob- 
jection of  interest  against  the  witnesses  in  this  case,  made 
an  exception,  on  the  authority  of  the  foregoing  case,  in 
favour  of  such  evidence  when  brought  to  prove  the  disho- 
nour of  bills.  In  such  a  case,  the  party  who  makes  the 
marking  is  the  only  witness  who,  from  the  nature  of  the 
transaction,  can  be  adduced.  In  another  case,  ^  where  the 
cashier  of  a  bank  had  got  notice  of  the  dishonour  of  a  bill, 
and  had  himself  given  notice  to  another  party,  by  reading 
or  shewing  them  the  letters  which  he  had  received,  it  was 
found,  after  a  report  from  bankers  as  to  the  practice^  that 
a  notandum  annexed  by  him  to  the  letters,  bearing  that  be 
had  thus  given  notice,  was  sufficient  to  warrant  his  oath  in 
supplement.     This  decision  was  affirmed  on  appeal.    In  a 

>  Voaghm,  Heron  and  Co.  v.  Alexander,  IStfa  Feb.  1781,  Honr.  1006. 
'  Ridon  V.  Beak  of  Scotland,  lOdi  June  18^4^  3  Shaw,  25a 
•  Goldiitioke  and  Co.  v.  Douglas,  18th  July  1780,  Hon*.  1605u     Tlic  igcnt 
in  ttia  ease  was  also  an  indoner  of  the  Mil,  and  as  such,  would,  in  gencfal^  hgn 
been  liable  in  reeoune.    But,  fimn  tfaetenor  oflbedednon,  heifipeantobave 

been  conndered  as  indorring  only  in  the  character  of  the  bank's  agen^  to^ 
tbaefoie,  not  to  haTe  been  held  personally  liable  to  them  in  conscqocnee  ef  his 


1 
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later  cas^  ^  a  copy  o£  ilie. letter  o(  indiMtioii;  oerttted  by 
the maiMger  of  fl bank)  with  amarking by  him  on  the  MH^ 
bearing  durt  it  wafi  «edt»  Wat  held)  when  fala  tettnnoiiy:«Mui 
lost,  to  be  raifeietttly  oonfirmcid  bry  ihe  eiideftee  of  anotftwr 
wiiaessy  ^o  depOMd  that  he  saw  <he  ktter  put  into  tiie  pcMdi- 
oflloe^  and  the*  dale  ikulrfeed  on  Ae  bill. 

In  othef  relicts,  the  proof  of  notioe^  vidiether  Terbal  ^ar 
written,  appears  to  be  subject  to  the  riiles  wliioh  are  eiWh 
biished  by  the  kw  -of  Sooilanii  with  regard  to  parole  or 
written  evidenao  generally i  '  ' 

Ahfaob^'  aef  we  hfcive  already '  explained^  it  is  not.neds^ 
sary  ifer-  the-  holder  of  a  bill  to  preaent  it  tin  «he  tprin-of 
payiaeaty^in-whieh  oea^  one  protest^  via.  for  ttdi>{>ayilMnil, 
and  a  notioe  of  nao-payknent  to  the  drawer  and  indbtseni, 
will  be  suiicient,  yet)  if  he  does  praaent  it  for  aocbptaiiM) 
notice  of  non*acceptuice  must  be  given  to  this  otherpartiea 
a3  soon  afler  acceptance  is  refused,  as  it  is  given  in  the  other 
case  9hev  a  reiusaji  of  payment*  ^  ^  The  negle,ct  o(  dus. 


>  aie«wt  9.  WiH^  Md  aeott,  ISth  Dec  189),  1  Smrp  Sia  Vkk 
andv  ai.  W«od^'aOUi  Not.  1785^  Hl(OiMi»  Nob  9^  v.  BUI,  bimg  •  qoart^i^ 
garding  nodoe  of  tibe  diihooour  of  a  bill  to  tfie  grantcr  of  a  kM«r  ttf  4Miit,  m 
which  the  Oovit,  wkilo  ttiajr  kM  aocioo  to  bo  injmiwij  iq  aacb  •  tmt^  fidmid 
tlMdiiwoittsflkiaili^liiarod  fajramte  im  Ifeft  aaditdi^s  kilar4)0^  bUrii^g 
thai  it  hod  beta  wmi^  oonobo^atod  by  bb  oMh  fat  aopplcnMnl,  tftbougb  no  fidl 
oopy  o£  tiio  nolioe  ^imu  oittcvod* 

•  UOoodAlo.  DoUiy^lT.  B.71S^jftmBUddo«i%  a»ttf  a  faOIkpi^ 
tntttl  Iv  •acntmce,  and  aofnianoA mfhaadj  Fwliria  of  Ibo niwi  arHmr^Tt"  nuiit 
bo  immodtatfllyfiTMi,.  in  oidv  tp pmuni  nfionnb  In  Bkmid  o*  Hint,  5 
Bnr.  8eg0b  tfw  bolder  of«i  inlond  bill,  wbkhlMdhoi&pnoontodroraaoip. 
taaeo  and  mlhaod,  waa  tend  to  bow  \mt  bio  looonno  by  not  gi«ng  noiioo  of 
non-aooeptanoo  tiU  after  tbo  tenn  of  poyment.  Ibe  same  doctrine  is  laid  doim 
6y  Lord  £Uonborou(^  in  Qrr  v.  MagooalH  7  Bast  afi&i  Jn.IUseoo  ik  Hatdy, 
a  CanipU  464^  18  £«».  i9A»  iiaect  tb#  iioUtf  tf  a  biU  bad  #an  no  noaoe  to 
mbAtteg  of  ito miH  aniimUMMs  m  oft»il;hod  beta  IJiaairiw  p-eenlad  <te  |tay- 
aen^  mOih  waa  iiiMrf»bfa4iooiwaaBs  heldto  bolhewbyoat  oi;  a»aiataie 
M^itir^  liifobadr  iiinMiit— liigi  yaid  tht  baiond mfca^io  w  liiiduiiwaiaH  wis 
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only  a  ptfrsoniU  pbjectum  ^gaimtthe  pn^'guiltyof  it^aod 
.OOTuot  be  pleadful  n^w^t  aithird  par^  yihp  ti^feea  th^  .Inll 
tai0j(U(^befo]re.lJKiteiTO€f'paymf^  fl(iid,Iuixi>^elf  duly.oe* 
gociltlesi  it  ^  It  ;rrawin«1}o  be  c0q«d^red•wMbi9.^'dult  timei 
after  non-acceptance  or  ncm-pajmclnW  QotM^  of  eithf^  wf^ 
to  beig^yen.  i .  In  Scotland  there  are  different  xulea  on  this 
subject  iwitkixegard  .tQ:foreign  and  iidand  hiUs.  , 

The  rule  .as  to  fore%n  bUJU  depends,  bolih  hx  Sootlaiidaiid 
England,  on  the  custom  of  merch4Qt9>  .^  and*  wheu  eicpieifi- 
ed  in  general  terms,  is*  that  notice  o£:the  refusal  to  wsf^ 
or.  pay  must  be  given.i|rithin:  a  reason^Ue  time:  after  re- 
fttsaJL  .  What  is  a.reasonaUe.time  d^^onds  a  gP0d  deal  on 
.theeiileuidstiaaces/of  .eaoh  ws^  In  England,  it  has  been 
held,  though  I  the  point  has  .excited  much.  di&cBssion,  tbsJt 
these  jcircumstances,  such  as  the  distance  of  the  pafties  from 

found  to  hare  done  so  in  bi9  own  wrong,  and  that  he  could  not  hare  any  dann 
agupst  the'  other  parties.  In  OtMbt^  v:  Mead,  Bufler's  K.  P.  S7S;  vhtft 
noo-aoceptance  had  not  been  notified  till  after  the  term  of  payineuty  thehoHft's 
MOtfuraewaa  found  to  be  cut  oir..v  But>;t]lda  dedaon  waa  alao  ^ycd^  at  Ifltft 
partly^  on  account  of  the  noiutiaittaunBioniof  the  piolctti  On  tfau  laet  peial^ 
•ladb.iBa^  477^  note  3.' 

tin  SootUad^  the  piinctpla,  that  it  ianecnsary  to  notify  the  noB^aocaptance  of 
a  bitt  Mfam  a  naaonabla  time  after  wnMwcaptfnce^  waa  raoogniBed,  in  an  eaiiy 
eate,.(&filn«^  Enldiie,  10th  i^b.  1710,  jlCoer.  1551,.tfaov8fa  tiia  jmcM  6nft 
of  intimation  wai  not  then  rery  predaely  fixed  f -the  Oavct  hni^g  fyaadt  ikM 
ihq  boldar'a  ncooiae.agttnst  ille  drnK^  #aa.dit  o£^  ''/bj^  hdi  notiank^  mhmA 
^diAfbmwier  ihat'hi8>'biUwaii«fhead!«>faaaooaptedy  for  tfaa  epaea  cC  ftie  «r 
<<  mx  ifaontfaa  after,  protesting  for  noD-aeQeptaBeu*'  Xfaa  amia  nda  li  aim 
implied  in  Fabei,  97,  wiA >rrfbcn<fa.' to  4he.. mtm  •oriylSpnti  aa  iratt.«a  the 
of  biUa.     Itdoaa aoi<MM  t»bava baett  cfW'djfapolad  m 

'  O'Keefoa.  Dunuyoalfl^  315,knoii(ai  /      .      •(/     i  • 
.'  t.Aa.tOiSeotlandytfaeactia  Gaow'  HL  a;  T%  i^iae^inwfMirfim  a 
rule,,  to  ba  afterwaada  ataladt  with  iiBgaBd.tDitfae;|iaB»|hraoltt^»g4h»^ 


IttUe. 


«« 


" diritaMmr «f. fomign  UU^M ba mada wpmatmttifimk.mM^9fm^hf 
*<  UMge  and  euttom  of  merchants." 
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each  Other,  the  course  of  post,  and,  in  short,  all  facts  tonch*- 

ing  the  question  o£  hotide^  ought  to  be  left  to  the  jury;  but 

that,  when  they  have  been  fbund,  the  inference  to  be  drawii 

from  them,  as  to  the  reasonableness  of  the  time  within  which 

notice  has  been  given,  is  a  question  for  the  Court.  ^    In 

Scotland,  as  well  as  in  Elngland,  ^  there  appears  to  have 

been  aH  first  no   definite   rule  whatever  with  regard  to 

the  proper  time  for  giving- notice,  as  may  be  inferred  from 

the  fact,  that  it  was  pleaded,  in  one  case, '  to  be  due  nego» 

tiation  of  a  bill  protested  in  September,  to  notify  its  disho* 

nour  in  April  following;  and,  in  another  case,^  where  a- 

bill  had  been  protested  on  2d  June,  that  it  was  sufficient  to 

notify  its  didionour  in  December  following ;  fpr,  although 

recourse  was  held  to  be  ctit  off  in  bdth  these  oases,  the  mere 

statement  of  such  pleas  shews,  that  there  was  then  no  fixed 

rule  with  regard  to  the  proper  time  of  notification.     It,  has 

been  laid  down  more  recently,  ^  that  the  dishonour  of  bills 

ought  to  be  notified  within  three  posts  after  it  takes  place ; 

and  the  statement  of  course  implies  that  such  notifi:catioQ 

^ill  be  sufficient.     This  opinion  was  recogiused  as   the 

'  Chkty,  224;   and  per  Lord  Mansfield  in  Tindal  p.  Brawn,  I  T.  R.  167. 
Ashnrst  and  BuUer,  contra,  held  the  reasonableness  of  notice  to  be  altogether  a 
question  of  law.   In  Daibishire  v.  barker,  5  East.  12- 13,  Lord  EUenbordugh  and 
Groaey  J.,  appear  to  have  conndered  tfats  as  a  question  dbmpounded  of  law  and 
fact ;  Lawrence  and  Le  Blanc,  J.,  held  it  to  be  a  question  of  law.  In  Bateman  v. 
Joseph,  12  Bast.  433,  and  Browning  v.  Kinnear,  Gow,  81,  the  question,  whe- 
ther proper  «Sligence  had  been  used  in  seafching  for  the  residence  of  the  person 
who  was  to  get  notice,  was  held  to  be  proper  for  the  jury.     In  Scott  p.  Liffbrd^ 
d  East.  347,  Grose,  J.,  says,  that  '*  due  diligence  is  a  question  of  law,  but  judges 
'*  may  take  the  opinion'  of  a  jury  as  to  what  is  convenient  in  the  thanner  of  gf^^ 
**  Ting  notice."     For  other  cases  dn  thrs  sutject,  vide  Cbittyj  225;  k. 
'  Chitty,  225^  note  6,  and  cases  therein  cited. 

'  Ferguson  v.  Malcolm,  12th  July  1729,  Morr.  1559.  .     .-  «  i 

'  Adam  V.  2)id:,  24di  Feb.   IVST,   Morr.  1303,-  Hm^'vl  Bm/Nw  15, 

wbere  fte  bill  ia  sud  to  hare  b^n'fmitefted  setenttleri  dkyriiller  the  tens  df  pay- 

itieaU'  '         •  ....  ill  '    r.  .*...•  ir .'  . .  .i  ..;i  .•  •  ./   *• 
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ground  of  dedsiclii  in  m  ciuc^  ^  tivliere  dui  Court,  hoUEagtlK 
rale  with  regaord  to  foreign  bills  to  be^  Alt  their  dkkaum 
shottld  be  notified  within  three  posts,  decided,  on  dist 
gfound,  that  notification  on  the  fifth  day  was  insuffiment  to 
preserve  recourse.  But  that  opinion  has  been  sioee  jsdi- 
dally  held  erroneous,  ^  and  is  now  disregarded.  Tbendsas 
not  appear  to  hare  beai  any  express  decision  skice  inSool- 
land,  with  regard  to  the  time  for  intimating  the  dJufioiKW 
of  foreign  bills.  In  one  case, '  the  Court  is  said  fo  hine  Or 
pressed  an  opinion  that  notice  ought  to  be  given  by  tfasjM 
post«  In  the  absence  of  Scoteh  doasions,  those  pptmeuawri 
in  England,  as  they  proceed  on  the  same  principles  wliidi 
we  recognise,  deserve  attention.  1.  It  appears  to  be  settled^ 
both  in  Scotland  and  Englandy  that  if  the  drawee  refuses 
payment  on  its  being  presented  to  him  at  any  period  of  the 
last  day  of  grace,  its  dishonour  may  be  notified  on  that  day.  ^ 
2.  If  aU  parties  live  in  the  same  place,  eadi  party  has  adigr 
to  give  notice  to  the  person  immediately' before  Um  oli  tke 
bill.  Hds  rnle  has  been  settled  in  England,  after  nutdi 
discussion,  on  the  strcmgest  grounds  of  practical  expediency; 
it  being  held  unreasonable  that  a  party  in  business  sbooM 
be  obliged  to  lay  aside  all  his  other  business,  in  order  to 
notify,  the  dishonpur  of  a  particular  bill  at  the  eariiest  pos- 
sible momeBt.  K  But  it  is  required^  in  such  a  casCi  that  die 
.  t      ■ 

*  B«|nioldi  p.  9pni$  and  ochei%  iA  Fob.  1774^  Hcirr.  l^W. 

'  Fidfi  tfas  opiqioD.  ezrffiiiod  by  tbe  Goivt  in  CaioAckn*  Haiptr^  8Slli9 
1790^  Horr.  161i.  «  Wd. 

*AtU9f ¥n»9nd  CMettberemcitedy  whiobpiofvtbatajproleitVMy^b^ 
under  the  cmunatncos  itated  in  tbe  tn^  «idy  conaefiifin^,  tbal  itIiCfMfr 
compeCenty  ^ndm  tbfl^e  owjuimtancgii  to gjlvo  notice    Hm mdm  ipttpM^f^ 
czprmly  held  with  regard  to  notice  bjrte.JUnd  QienoeUor«  in  liBfinefPfa^ 
19  Vet.  S16.  .  i        .       .  . 

•  IVIiKd  SUeBbeioi»btn  Deilnifairei^  ^nIm^ 

ddpli^  down  nenJ|y.tbetHn«doctiin«.ail  In.  tbeiexL    Iiktailii«|fi|1i>*i 
9  Cnp.  906^  and  Almii  1^  Maxwdl,  aiaMiiMied  in  s  noto  to  a^CH^ 
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letter  of  notioe  should  be  put  into  the  post-office  before  the 
post  of  the  ctecoud  day  goes  out,  so  that  it  may  reach  the 
person  to  whom  it  is  addressed  by  that  post  ^  8.  Each  in- 
dorser  ha^  a  day  after  receiving  notice,  but  tmder  the  limir- 
tation  now  menti<H)ed,  to  give  notice  to  the  preceding  indor^ 
ser.  s  li^  however,  any  one  ci  them  delays  more  than  a  day 
to  give  notice  to  his  indorser,  be  will  be  considered  guil- 
ty  of  laches,  and  cannot  plead  in  excuse,  that,  by  the  cir* 
dnnstonce  of  other  indorsers  taking  less  than  a  day,  there 
was  not  more  time  consumed  on  the  whole  than  would 
BSard  a  day  to  each. '    4..  When  the  parties  reside  in  di£- 

sinp  uttA  on  die  same  doctrine.  In  Scott  o.  LifTord,  1  Campb.  24^  9  East. 
347,  wlwre  a  Ifil  wiu  presented  for  payment  on  4lh  June,  returned  to  the  plain- 
tiff diahonouredra  the  morning  of  the  5th^  and  the  latter  put  a  letter  of  notice 
for  die  defendants  into  die  twopenny  post  on  the  Stli,  the  jury,  on  these  facts  be- 
ing left  to  them  by  Lord  Ellenborough  to  determine  whether  there  had  been 
raffident^ffiigence,  found  for  &6  plaintiff;  and  a  rule  inn  for  a  new  trial  was  re- 
Aieed.  The  fotiegoing  doctrine  was  also  recogniaed  in  Hilton  v.  Shepherd,  6 
Esst  14^  and  was  laid  down  by  Lawrence,  J.,  in  Hilton  v,  Faircloug^  2  Campb. 
(133,  am)  in  Jameson  v,  Swinton,  2  Campb.  373. 

*  This  was  held  by  Lord  Ellenborough  in  Smith  p.  Mullett,  520,  note  5^  where 
tbe  plaintiff^  though  he  got  nodce  of  the  dishonour  of  a  bill  on  Monday,  did  not 
■end  ofiTa  letttt  of  notice  to  the  preceding  indorser,  who  also  lived  in  London, 
tin  after  post  hours  on  Tuesday,  so  that  the  indorser  did  not  get  it  till  Wednea- 
^y.     He  was  held  to  be  guilty  of  laches,  and  was  non-suited. 

*  Una  was  held  by  Lawrence,  J.,  in  Jameson  e.  Swinton,  520,  note  5. 

*  In  Marsh  v.  Maxwell,  520,  note  5,  Lord  Ellenborough  said,  «  It  is  not 

"  enough  that  the  drawer  and  indorsers  received  notice  in  as  many  days  as  there 

^  are  subsequent  indoitees,  unless  it  is  shewn  that  each  indonee  gave  notice 

**  within  a  day  after  receiving  it,  as,  if  any  one  has  been  beyond  the  day,  the 

**  drawer  and  prior  indorsers  are  discharged.*'     The  same  rule  was  enforced  in 

Smith  t^  Mullet,  520^  note  5,  although  the  defendant,  from  two  of  the  indor- 

KTs  having  gtren  notice  to  the  parties  immediately  before  them  in  one  day^  had 

received  nodce  in  a  shorter  time  on  the  whole  than  would  have  been  required  if 

each  indoner  had  taken  a  day  after  receiving  notice.     In  Turner  v.  I/each,  4 

B.  and  A.  451*  where  an  indorser,  who  got  notice  on  the  4th  of  Septem^ 

bcr,  did  not  give  it  till  the  Sth,  (having  left  town  on  the  lat  and  not  returned 

till  the  Sth,  on  account  of  his  wife's  illness,  which,  however,  was  held  to  be  no 
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ferent  places,  as  well  as  when  they  reside  in  the  same  phce^ 
it  will  be  sufficient  if  a  party  gives  notice,  by  the  post  of  ftt 
day  following  that  on  which  he  himself  receives  it,  or  on 
which  he  is  otherwise  aware  of  the  dishonour ;  it  being  hcM, 
as  in  the  case  of  parties  residing  in  the  same  place,  diat  he 
is  not  bound  to  neglect  all  his  other  afiairs,  in  order  to  gite 
notice  by  the  first  post.  ^  It  seems  to  have  been  held  at  one 
time,  that  in  such  a  case  notice  should  be  sent,  if  practi- 
cable, by  the  first  post;  and  that  this  cannot  be  dispensed 
with,  unless  the  post  sets  out  so  early  after  the  notice  ar- 
rives as  to  render  it  impracticable.  ^  But  the  obvious  ineipe- 

cxcuM^  as  he  ou|^t  to  haye  had  lonBUB  pencil  to  attend  to  hk  binipeMjJi^a 
found  to  be  no  defence  by  him  against  his  indoner,  that  the  aaaae  time  wouM  b«t 
elapsed  if  each  of  the  intervening  indorsers  had  taken  a  day  to  give  ooticsk  it  b^ 
ing  held  that  hia  party  was  discharged  simply  by  kU  own  neglect  to  give  due  bd> 
tice»  without  reference  to  the  other  parties. 

>  In  Darbishuv  v.  Parker,  6  East  12-1%  it  was  held,  that  a  p«9«^ 
got  notice  by  post  on  the  12th,  would  have  used  sufficient  diligence  if  bs  bi^ 
sent  notice  to  another  party  by  the  post  of  the  ISth.     But  the  Court  did  ooCfiB 
tfiat  caaei  lay  down  as  a  general  rule,  whether  notice  ought  to  be  sent,  ia  all 
cases,  by  the  next  post,  or  by  next  day's  post.     Lawrence,  J.,  hidda  die  M  ^ 
these  doctrines  to  be  the  rule,  unless  where  the  post  goes  out  very  soon  after  ihe 
notice  is  received.      But  in  Williams  v.  Sipith,  2  B.  and  A.  496,  iLbM» 
C.  X,  in  giving  the  opinion  of  the  King's  Bench,  lays  it  down  tfiat  the  tinK  fiv 
giving  notice  is  *'  the  departure  of  the  post  on  the  day  following  that  in  «bkh 
**  the  party  receives  the  intelligence  of  the  diihonour.  **     In  the  previous  cbm  o^ 
Bray  v.  Hadwen,  5  M.  and  S.   58,  where  a  party  who  got  nolioa  hj  ^ 
about  half-past  8  a.  m.,  had,  instead  of  sending  notice  to  aaocfaer  pai^  by  ibi^ 
day's  post,  which  set  off  at  12  noon,  deUyed  it  till  next  day's  poet,  the  Goort  d 
King's  Bench,  per  Xx>rd  Ellenborougfa,  held  it  to  be  fixed  since  DsiiMbiie  ^ 
Parker,  and  constantly  recognised  at  Ghiildhall,  that  eadi  party  had  a  dqf  togivf 
notice,  and  the  plaintiff  was  therefore  found  to  have  given  due  notice.   Ib  W4^ 
0.  Shawcfoss,  2  B.  and  A.  501,  note,  the  same  principle  was  leoofpised;  it 
being  held  sufficient  for  a  party  who  had  got  notice  on  Monday  momir^  to  tod 
it  to  another  party  by  the  Tuesday's  post. 

'  Per  Lawrence^  J.,  in  Darbishire  p.  Parker,  6  East  10-11;  Halysa^  B.  3» 
C  6,  Obs.  1,  and  Marios^  97,  had  previously  hud  it  down,  that  nodes  oi^^  te 
be  sent  off  by  the  first  post.  In  Cairick  v.  Harper,  23d  May  1790^  Moit.  I6li» 
it  is  laid  down,  probably  on  the  authority  of  Hartua,  to  be  the  rule  in 
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diency  of  mquiring,  in  each  particYilar  case,  whether  this  #08 
practicable  from  the  state  of  the  partjr's  occupations,  or  from 
other  causes,  has  led  in  England  to  the  establishment  of  the 
foregoing  rule.     The  same  rule  would  probably  be  followed 
inScodand.     It  has  been  held,  in  a  case  already  cited,  ^ 
that  it  will  be  no  objection  to  notice  that  it  has  been  sent  by 
other  means  than  the  post^  provided  it  arrives  on  the  same 
day  that  it  would  have  done  by  post. .  When  there  is  no 
post,  notice  should  be  sent  by  the  first  regular  conveyance ;  ^ 
and  if  there  is  none,  it  may  be  sent  by  express.  ^     5. 
The  rule  which  has  been  already  stated  in  the  case  of  pari- 
ties living  in  the  same  place,  viz.  that  each  party  has  a  day 
for  sliding  notice  after  be  receives  it,  applies  also  where 
they  live  in  different  places.  ^    In  both  these  cases,  where  a 
banker  is  employed  to  recover  payment,  an  additional  day 
is  allowed  on  his  account,  as  well  as  on  account  of  any  party 
to  the  bill  or  note,  the  employment  of  a  banker  being  a  re- 
cognised mode  ofrecovering  payment.  ^    6.  If  the  day  after. 

that  notice  ihould  be  glren  by  ^firsipoii,  though  drcumttances  mi^t  juHtiy 
a  longer  deky. 

*  BttKroft  V.  HiU»  aa$,  518,  note  1, 

'  Miufanan  v.  D'Eguino,  ibid,  note  3L 
'  'Pwtmm  V,  Crilltfi^  ibid,  note  % 

*  Bitty  V.  Had#ea,  and  WilUams  v.  Smith,  ante,  528,  note  1,  both  imply 
this  docfiiiiCk 

'  In  Hbyues  vJB&rla^:  3  Boi^  and  PuU.  509/  wbere  the  plaintiff's  banker^ 
with  whoin  h«  hid  lodlgM  the  bill  to  rpco^er  payment,  beard  of  its  dishonour  on^ 
ly  betivixt  nine  and  ten  on  Satuiday  evening,  and  on  Monday  lenft  notice  to  the 
plaintiff,  who  gave  notice  to  llw  defendants  on  Tuesday,  'Lord  Alvaidey^  C.  X,, 
though  he  allowed  that  a  banker  was  not  to  be  considcrfd  aa  the  sam^  p^non 
with  his  oonstitiiem  \vith.  xefo^oee  'to  notlDe,  (oOieiFwise  tfawe  vrouU  be  an  cn^ 
to  the  cmptoy^oeBt  of  bankers  ill.  iiinh  q»rtt|arh).  Iai4i^  down,  thati^  banker  waa 
bound  t4>notiiyifae  dishonour  to  bis  eowtituent  thevery  day  that  he  got  notice^ 
if  he  could  do  so  by  using  ordinary  diligence.  But  an  opposite  doctrine  hfn^ 
been  tiaoe  established.  In  Scott o.  Lifford,  9£asL  347,  where  a  bOl  had  beenr 
depoaied  in  the  hands  of  bankers,  they,  as  well  as  the  otiier  parties,  wer^  aUoVn 
ed  a  day  after  they  had  heard  of  the  dishonour,  to  notify  it  to  their  constitiients. 
AiWrwavds,  in' SiAiBoa  v»  Bennett;  8  TauBi^  jM^  it  was  recDgpiied  i|^  allawa^ 


thm  riR  jwibk^  the.  ppirty  ^<9c»ni^  gets  notice  fidk  oo  i 

fimxl  attending  to  seculair  affiuKSf  he  will  not  be  booadto 
$end  Mlifd  tiU  tW  Ibttowiiig  4iiy«  ^ 

As'.to  the  time  of  d«^fi>r.givitig  Dotioei  the  same  dectiine 
aoema  iqppluSabte  Whidi  has  been*  already  explained  yith  I^ 
gard  to  pvesentmwty  ^  vias.  that  when  x^otice  is  to  be  g^vea 
te  a  basket:^  or  wy  person  in  businesSf  it  will  be  valid  onl; 
when  gimn  in  the  naiial  hours  of  busine$%.^  bi^  that  to  sn^ 
•  '        .  . 

Ibf  #  pv^  fttcmag  a  dieck  in  piqpoient  of  goodM^  to  lodfe  k  with  bis  btnkn 
to  rtcorer  the  amount,  tbough  the  effect  was  to  deUj  Ae  negotiation  of  it,  ud  coo- 
•iquently  the  notice  of  its  cBofaonour  to  thedd^Ddtoti,  (the  dnMren,]fftr  osediT 
Ideger  then  it  wraM  hare  been  otileririiedeI^f«d.    liIam(ddfto«  Uaaav^ 

S«Ki  8ei»  «a«  a  dajr  had  h^D  «kD  loet  .ia  ihn  mgolWon  «f  Ail  lA  I7  * 
aMhitiff'tfwws:!!  to  hia  banheia  to  get  paymeniW  inatead  of  pwaenting  it  UmA 
it  was  held  by  the  Court  of  King'a  Bench,  (whose  opinion  waa  exprmcd  bj 
I;ord  Altenborough,)  that  the  bankers  were  to  be  considered  as  dfiattnct  hbUtRi 
nol  as'idaitlSed  wfth  thdr  cnstomers,  and  that  te  phMft  warn  antWrf  • 
i*k«WdUtyiMvr'tekU>faaflaaimadiqrtbabialHn^liB^  ^ 

Bray  o.  Hadwen,  4mtet  522^  note  1,  where  country  bankecs,  with  w^ioni  s  bill 
had  b^  lod^edto  get  payment,  though  they  get  noliea  ftom  London  of  ia  dl*- 
honour  on  16th  July,  sent  notice  only  by  the  post  of  te  IMi,  it  tna  hM  ^ 
te  Court  of  King's  Bench,  that  eadi  paK^,  audi  hwaiww  MtmaiftBd^  «■ 
cntHlad  to  take  a  dayfor  giving  notice.- 

*  In  Haynes  v.  Bt^s,  3  Bos.  and  PulL  S90^  when  te  hMkorvilii  nbfla 
4bi]lwii*1J>d^lOr«eo«evpBynittt  did  not  hear  of  its  tehaoDUz  liH  hae  es 
Saturday  night,  It  was  taken  for  granted  that  he  was  not  bound  to  te  «ay  llaai 
ill  'txuMbtfudtttk  fDI  MOnd^  ^b^  sstthii  doMriaa%ia  inpfiid  in  Bli^  v«  fiiS' 
n^,  a  Hi  and  d.  68^  and  la  Wiright  0.  Staa«MoBi>  iKdhdA.  601;  nt^ 
i*iM  ft  ihtfibimdteltt  party  who  got  a  titor«rnotioaoh  SnudajT^w** 
htkoA  to  Open  h  ikn  Aoaday,  oir  tosendnoiloa  toaltotherparty  till  T^saidiy*  I> 
Ifttdo  V.  t7hs#tihhi  d  Oi^pb*  eOi^  whawtbab 

iitet  tb  iMil^ftt'diihouOQf  to  tli^  pliattiffiln  Mi  OttDbar,  bca  fawail  lii^  ooaa^ 
iUg.hottietliiit^(t|ob(9nga^;Mr,kld  eitfMbiliiga  gnli*  Jawisk  tetinOi)  i» 
tetheMMg«rnMlceim'teldi^pMtti«agoae!,<rglvoh^^  t»thsd»> 
MbaiA  ^ib*  post  Of  Oe  9ili,  Lofd  SflabbS^^ 
ttlttliglte  flimi  attending  to  aeeol)^ 
BMmd  to  gIiF«  ttotfOe  dH  «o  neM^y.  ' 

•:Mb,-4l8ihdi67.    •'"■.'' 

*IttlBaaeRift^IbD,«ibiH<^%aato|,  dslay^if  soiiBafMahM  ta  ba«- 
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Other >per»9ih:  it  tiay  be  gtven  at  any  reasonable  time  of  day 
or  Ji^ty  exdudiiig  always  the  proper  hours  of  rest* 

The  foregoing  iUustrations  from  the  law  of  England  have 
been  selected  chiefly  from  cases  regarding  inland  billsj  be< 
cause  the  mle  in  regard  to  these^  in  so  far  as  the  principal 
sum'  is  eoncemed^'  as  well  as  with  regard  to  foreign  bilk,  iss 
tha^  in  order  to  preserve  recourse,  notice  must  be  given 
within  a  reasonable  time ;  sO  that  English  cases  with  regard 
to  idbnd  bills  depend  on  the  same  principles  which  regulate 
the  bw  of  Scotland  regarding  foreign  bills.  ^ 

2.  In  Scotland,  the  time  for  giving  notice  on  inland  bills 
and  p«o«ni8sory«>hote8  dcfitends  on  different  rules  from  those 
whicb  hmre  been  .stated  regarding  fordgn  bills,  being  ren 
^slated'  by  the  190ed«:II]L  c»7i^$41,  now  made  perpe- 
tual, whidh  enadfcs,.  <<  that  it  shall  be  sufficient  to  preserve  the 
''said  reecnnW  (oainkdid. bills  and  promissory-notes,}  **  if 
^  notice  is  given  of  the  dtshonouir  within  fourteen  days  after 
^  the  proteat  is  taken/'  >  It  wab  probably  the  design  of  thia 
enactmbnt  loietrtiabUsh  tbe.aame  rule  with  regard  to  notice 
on  inlcnd  billf  in  £kid»tland  as  in  England.     But  the  framers 
of  the  «otfieemJi^.haTejiupposed  Uiat  fi^urteen  ^y^'  ndticQ 
was  sufficient  in  England  to  preserve  recourse  o»  life  lfUl$ 
irhereaa  die'  Ei^Bsh.  rule  on  that  subject  relates  only  to  the 
notice>o£  the  priMt^  the  notice  on  the^  ^b^i^  regulated 

cuaed  bv  the  cjjvumsUnce  of  the  person  seiit  to  give  it  having  fbiind  die  de-' 
/endant^s  place  of  iHianess'shut  doringbnalbtesvhbiiH.    '1b  €r6Me  t.Ban&k,  «Ml«.' 

III  TiMiuwifcur  fifiiwi in  tp'Ti  mtlfr  ^rhptf  ]^-p^  Tl  ft  f  ,  *'*'n"(T^  pp  no.. 
tice  was  giTcn*  as  the  oounting-hoiue  was  shut. 

»  Hie  9 and  10  WilL  III,  c  17,  §  I,and3and4  Ann.  c,;^,  f  *  iwtlfoifisf  a 
protest  {tt  jSn^limd  im  itilaiid  bOs^  forthe  puzpdtet  abrefd^  mfPtibnodi  ^a^ 
(74,  and  M^u^e^tt  jM  jPfjdbiesiitfl  M  ttlrtiaad.inlMn.lbiirleim>7S«^ 
ng  made.      But,  MtptbdMiy  qf  aU^qaeitiim  akwl  Ihft  pn7li9«^  thacUimto. 
heamcmntrftficliitteMiaoibeffcNw^ 
/ce,  aaalBied  in  the  test,  dependa  on  the  same  prindpUsaa.tte  wtthiegNndto 

oreigabiUe. 
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exactly  like  die  noike  oitt  fo^igti  bfUa^  The  ^  notice^  tkeie^ 
fore,  which  is  reqtdred  in  Stodand  regardiiig  ^e  di^honotit 
ef  inland  bills  and  promissdry^ncrtes  de[$iendS'  on  a  peeoliar 
statutory  rul^  'which*  has  no  analogy  either  to  our  omrlBW 
regarding  fi^re^h  bllts^'or  to  the  law*  of  England*  >  But 
this  rule  is  not  applicable  either  to  byis  dMwn  in  Scotlad 
and  accepted  and  made  payable  in  England,  cr  Heevmii 
such  bills  being  accoiaited  f<»reign*billSk ' 

It  has  been  decided,  agreeably  to  the  rule  laid  down  ia 
this  statute,  that  notice  is  effectual,  though  not  giTen  to  the 
dtttwer  or  several  of  the  indorsers  for  twelve  days  afUar^ 
dishonbur  of  the  bill,  nctice  havii^  beeni  given  only  to  ^iie 
of  the  Endorsers  at  the  time  when  the  bill'  was  dishamaaEed.  ^ 

There  are  two  questions  nnder  this  actj  via.  1«^  WheAer 
intimation  within  fourteen  days  must  be  made  by  the  holder 
to  every  party  against  whcHu  he  wishes  to  preserve  reooane? 
and,'  2tBpi  Whether  intimadon  made  to  anindorsJeroB  tbe 
hMr  of  the  fourteen  daysj  so  diat  be  dmnot  give  notice  vilfa- 
in.  dmt  period  to  any  preceding  indorser^  wiU  notwidislsBd- 
ing  preserve  recourse  against  him.  These  questiona  shiil 
be  dilM^Hisi^  when  we  consider  by  and  to  ivhom  aotioe  oogk 
td  be  given. 

' '  With  regard  tothe  place  where  notice  of  die  dishoncvr  of 
biU^6r  notes*  ought  to  be  given,  or  to  wMeh  a  letter  of  kio- 
tice  ought  to  be  addressed,  the  same  rules  appear  to  be  ap- 
plicable which  w^re  formerly  stated  regarding  the  place  of 
I^reseritnienti  -^    We  have  already  explained,  ^  that  due  dili- 

gehce  buglit  to  be  lued  td  find  out"  the  drawee's  resideno^ 

.'  '■'       '  ;        .    .'   .     . 

'=»  T^8£d.0a    •  •''   ■     ••"/..  1    -.1'    ...  ,    .. 

*  Tins  WM  hddin  AtBynoldi  «;  Sjritte^  4tfa  Ftb.  1774^  Moir*  lj86b  mi  Ai^ 
gUBon  aad  Co,' v.  Beldi,'  l^  June  ISOS;  U^.  App.  lii  mkh  m^  »  ^^ 
dimwniii  Sc&dkad^'miif'ndcef(t»d:  mad  made  ^t^]»ie^^  md  At«0» 
dbeiriiie'addcBdy  bMB'rMi  Hgudfiii  kSSkdmmn:bk  Sag|wBd<«BOft«sd«adft 
pftyiible'iii-Sootlaiid.      ''«.               i>      .    -.  j    t>.>          <   - 

•  Bnrd  V.  Bddi,  Oik  July  1 803>  itatod  by  Mr  BeU,  i.  3S9^  mUt  jl»  . .« 
« AiU$,  Ua  •  Ibid. 
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in  order  to  presoiC  tb€  bill ;  and  tbe  same  rule,  as  already 

sbewUf  holds  regarding  the  necessity  of  diligence  to  find 

oat  the  drawer  or  indorser's  residence,  in  order  to  give 

him  notice.      It  has  been  considered^  as   sufficient  dili«^ 

geace  on  this  point,  to  inquire  at  the  last  indorser,  and 

the  last  but  one,  for  the  drawer's  residence,  in  order  to 

pre  notice  to  him,  the  day  after  the  ImU  became  due ;  and 

on  the  latter  of  these  persons,  who  alone  could  give  inform 

JDatien^  not  being  at  home,  to  call  back  the  next  morning, 

when  information  was  got,  and  notice  of  dishonour  imme* 

diatdy  given.    In  the  case,  likewise,  of  a  promissory-note 

being  dishonoured,  it  has  been  held  sufficient  to  inquire  at 

the  maker's  house  for  the  payee's  residence.  <  On  the  other 

hand,  it  has  been  considered  not  sufficient  to  inquire  for  an 

indorser'a  residoice  merely  at  the  place  where  the  bill  was 

made  payable,  without  inquiring  at  any  of  the  other  parties 

to  the  bill,  or  searching  for  persons  of  the  same  name  in  the 

Diredory.  ^    But  if  the  drawto  has  left  no  notice  at  his  last 

place  of  residence  where  he  is  to  be  found,  and  the  holders 

of  the  bill  have  made  inquiry  after  him  at  the  person  through 

whose  req;uest  they  have  advanced  money  on  the  bill^  they 

will  be  excused  for  the  delay  of  notification  occasioned  by 

their  not  finding  him.  ^    In  a  very  recent  case,  ^  where  u 

partyv  no^  knowing  the  address  of  the  immediately  preceding 

indorsers,  wrote  to  inquire  about  it  at  his  brother,  who  had 

taken    the  bill,  and  some  delay  occurred  before  he  could 

get  an  answer,  the  C!ourt  of  King's  Bench  decided,  that  the 

indoraers  were  not  thereby  discharged,  as  all  due  dUigenoe 

*  Browning  0.  Kiiiiiear»  Oow,  82^  jmt  DnUafly  CJ.^  oonifiMd  bf  ihs  folllei 

*  SiorgOT  «.  Dmck,  Vi|^itw..76. 

'  J9er«n4B»  9.  Brngm^  S  C«np.  292,  ptt  Lotd  EUmboMugh. 
«  HodgMO  tad  DondidiKHi «.  Buibby,  18th  Jqly,  8d  Dw.  }789»  BAiAr.  IMt 
tf  rerened  in  the  House  .of  I^ords. 

*  Bdidwin  v^  RidMnUon,  1  Barncw.  and  Cnsiw.  9i6;  %  DowL  and  RjL 
285. 
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Ittd  been  ii9ed»  end  as  thieie  had  beeil  00  umooeaHvy  d»- 
lay  in  giving  notice.  If  the  drnwer  of  a  bill  calls  at  Ae 
holder^8j(Qiutn)g-boa«e  before  the  term  of  papaenly  aadi  eqs 
that  it  will  mt  be  puidi  and  that  he  hiniaQlf  has  no  fixed 
resideacei  but  that  he  will  caU  agaizi  and  see  iriiether  itis 
peid»  the  holder  will  not  be  boimd  to  seek  afitt  hiaa^  md 
he  will  be  held  to  have  taken  the  bmtfea  of  i»{a]r]r4ni  him- 
jfdC  >  It  will  be  no  excuse^  that  a  letter  ^  notificalioBL  has 
^ed  to  reach  the  partjr  in  time^  through  a  mistake  in  Ae 
diieetion.  ^ 

By  what  party  notioe  must  be  giTen  in  order  to  bo  eftc- 
Hud  on  preferring  lo  the  hiddel:  his  reooiuse  against  the 
paiQr  recei^g  it^  is  a  question  which  has  been  nmch  dis- 
eussedf  and  cannot  yet  be  considered  aa^  satisfiiietorily  settfaL 
The  chief  purpose  of  notioet  as  ahwady  esplainedyis  thatihc 
party  receiving  it  may  be  enabled  to  seenrehis  own  idkf 
fromi  the  parties  liable  to  him  agiunst  the  claim  which 
made  iipon  him  under  the  bill  or  note.;  and^  thorefiiM^  sod 
nc£ke$  t£  it  does  not  state,  must  at  least  affiird  him  good 
raason  to  believe  dint  this  claim  will  be  made  against  Ub. 
Bufehis  belitsf  of  Ais  must  depend  much  mi  tim^  party  firan 
whem.the  notice  proceeds.  His  mere  knowledge  that  Ae 
bill  oif  note  has  n(A  been  accepted  or  paid  evidently  afixds 
no  gronnd  Ibr  such  &  belief ;  because  it^doea  not  thenoelht 

>  JPhiprn)!!  V.  KMlltr,  4  Ctop«  886»  1  Starlu  116^  |ier  Loid  £U«nlMt^^ 
*  Eia^ep.  fkiwe4>7».i1  Evt.  114^  where  the  deley  in  giTiiig  notioe  wnm 
from  lenfliii^  the  bill»  aiyr '  it  wu  dEflhonoored,  to  e  bank  aft  KnuinghaaBv  fift> 
aiaaS  aCstaai^  •^  UMarp^ok  I^  fStm  Saaftch  piae  af  H<wiBgw»  »>  BwiNiiy  ISa 
Jan.  1799^  Monr.  Ap|i.  9.,  it  was  held  to  be  a  good  axcuae  for  a  par^  not  ■»- 
fMJKaa Sw  dttUoMOttrior  a-kilV He*  fba Iteiaif  Jaid >noi  sotnolioa te Haw fieai 
Ifae  bank  for  winch  be  was  agent,  as  the  letter  to  him  miacanied.  DroB  tm 
addiasB  being  laifaer  indefinile,  the  letter  had  baan  aant  la  aewhar  awtf— ■»  ^ 
tfie  same  nanai  anditaaay  HmnJanj  be  donblad  whatkar  Ae-bank  AanM  nst 
bii»a  aaiiftwd  a»  tbia  cotaaagnaaci  cf  n^glaei  in  the  aMwaa.  BtttAnawaioo 
inbtakn  in  the  ndtoi%  it  being  comet  to  for  as  it  warn. 
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lov^evcniqrprbbaUe  inference^  that  the  holder  mettis  to 
resect  tohim  for  payment.    It  seems,  thepefore^  to  be  pret- 
ty eerteiiv  that  informatioii  of  non-aoeeptance  or  non-fwy- 
ment  given  by  a  stranger,  who  \^  bo  concern  with  the 
bjU  or  note,  and  does  not  act  for  any  party  to  it^  is  not 
equimlent  to  nc^oe,  seeing  that  it  amounts  to  no  more  than 
the  casual  knowledge  now  mentioned.  >    Hiere  has,  indeed, 
been  (me  case  in  Scotland,  ^  in  which  private  knowledge ' 
seems  to  have  been  admitted  at  least  as  an  element  of  ho- 
tice.  But,  in  that  case,  ^  <*  there  was  that  sort  (rf*  intercourse 
<^  among  the  parties,  which  left  it  to  be  inferred  that  the 
^^  iudorser  was  aware  not  merely  of  the  dishonour^  but  of 
^^the  holder  looking  to  him  for  payment;    particularly, 
^  there  was  a  meetii^g  of  the  parties,  at  which  the  acceptor' 
**  made  a  partial  payment''    This  last  circumstance  shewed 
that  the  bolder  was  in  curtu  of  enforcing  payment  from  the 
acceptor ;  and  as  the  defender  seems  to  have  been  ^  a  party 
to  this  payment,  he  must,  from  it,  as  well  as  frpm  other  cir- 
cumstances, have  been  convinced,  that  he  also  would  be 
called  on  for  payment,  fisdling  the  acceptor.     Supposing, 
therefore,  that  this  case  were  a  fit  precedent,  which  has  been ' 
much  doubted,  ^  it  cannot  impeach  the  rule,  that  informa- 
tion by  a  stranger,  or,  in  other  words,  mere  casual  know- 
ledge, ia  xx>t  equivalent  to  notice.  ^   On  the  other,  band,  if 

*  In  MfecitcttMid  v.  Ur^[tthflrC»  Jot.  T^  1731,  Morr.  15ei,  the  Cbtirt  held  it 
"  irrelevant  td  sutt  that  tiie  drawer  had  hend  of  the  dfrficmonr  of  the  Mil  by' 
*'  mcttii*  of  tMrd  paities,  rflice  be  wm  to  rely  ttpon  nodAcatioH  only  frokn  the 
"  portettf  liimtelf  or  Ms  order.'*  In  the  StHttag  Bnddng  dbmpany  v.  Don- 
canaon*s  Reprtmntiitfyer,  80lh  Feb.  1781^  Morr.  1611,  the  Court  expi«Hed  an 
optaioDy  that  tnei«  IbioiP&d^  of  tfaedidibnotnr  of  a  b31  was  not  eqnfyelent  to  no-  ^ 
ticeu 

•  IMne  tr.  — —  1701,  Morr.  1617,  Betl*t  Cbses,  If6. 

"  I  BeO  Comm.  591,  note  a 

«  ridle3firBeirire«ftil^s  on  it,  in  tbepesogedted  in  eie  preceding  flto^ 

'  Viit  ranarks  on  this  subject  in  TIndal  v.BroWa,  I T.  R.  167.  l^ere  ere  two 
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the  drawer  or  indorser  gets  nifonnation,  whether  direcdjr 
from  the  holder  or  not»  which  certiorates  him  that  the  hrt:ter 
intends  to  daim  recourse  from  hhn^  the  purpose  of  nodoe, 
▼iz,  to  enahle  him  to  take  measures  for  his  own  securitj, 
is  effectually  answered.  This  is  the  only  principle  whid 
appears  capable  of  supporting  the  decision  last  dted.^ 
Tie  sanxe  doctrine  may  perhaps  have  been  in  view  in  an- 
other case  already  cited;  ^  where  evidence  was  admitted  to 
prove  that  the  drawer  had  expressed  his  belief  to  the  holder 
that  the  bill  would  be  returned  unpaid ;  but  it  does  not  ap- 
pear that  Such  an  expression  of  belief  b^tre  tie  bSl  wtm  dm, 
could  be  held  equivalent  to  a  subsequent  certainty,  either 
that  the  bill  was  not  paid,  or  that  the  holder  claimed  re- 
course* 

The  English  courts  seem  to  have  at  first  narrowed  the 
limits  of  notice  too  much  with  reference  to  this  point*  In 

other  pMM  illuftntive  of  the  same  princqtle,  Nichokon  v,  Goutfait^  8  HL  BL  61% 
and  Whitefield  v.  Savage,  2  Boa.  and  Pull.  277,  in  both  of  which  tecoune  wai 
denied  for  want  of  notice,  although  the  party  claiming  it  knew,  before  the  tetm 
of  payment,  that  the  acceptor  of  the  bill,  in  the  one  eaae,  and  the  grsnter  ef  the 
note  in  the  other,  oould  not  pay  it,  bang  inaolTent.  In  another  c*ae^  Slewart  w, 
Kennett,  2  Campk  177,  where  a  person  who  had  been  employed  by  the  eogBiiL 
partiea  to  a  bill  to  get  it  discounted  notified  its  diahooour  to  the  defendant  and 
told  him  where  it  was  lying,  (he  having  then  tko  connection  with  any  of  ^ 
parties,).  Lord  EDcnboiOugh  held,  that  lUs'inibrmalion  could  not  be  pleaded  si 
notice  by  the  holder,  though  itnd^  if  the  witness  had  been  his  agent;  and  fir- 
tfacr  laid  dow^,  that  ><<noi]oe  must  oo^nef rem  tepcnon  who  can  give  tetev- 
•*  mror  indorser  his  jrasnedy  on  the  biU»  iMhfrwiae  it  is  merdly  an  hamotkdf^A" 

There  is  one  cue^  Brett  v.  X«iritt,,13  EasU  t)l%  where  it  waa  allowed  to  he 
proved,  in  order  to  account  for  the  want  of  notice,  that  the  dzwwer,  on  the  ^ 
on  which  he  committed  an  ai^  of  banliniptcy,  being  asked  by  the  hoUar  wha- 
ther  the.  bill  wouU  he  paid»  answeiedt  <*  Nfi,  that  it  would  ooma  back.*'  The 
question,  however,  seems  to  have  turned  on  the  competency  of  admitting  cfi^ 
denee  as  to  any  dedLuvtion  on  the  auljeet^  made  by.tfaf  dnuror..^^  kU  taft- 
fifrtBir.  Nothing  u  said  regarding  die  effect  of  this  declaration,  eitbar  m  eqai- 
valent  to  notice,  or.as  amounting  to  a  ,wmuae  of  it  It  does  not  ipp#v  lo  have 
been  either  the  oiia  ervth^^qfthcr^  i 

I  1  Bell,  338.  •  Brett  v,  Levett,  529,  note  5. 
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oQe..<Me^'>  (^mions  are  certainly  expressed,  that  notice 
ought  to  be  given  in .  all  .cases  by  the  holder  of  the  bill  or 
note*.  .But  the  only  point  then  before  the  JCourt  connected 
with  notice  was,  wbethet  a  request  by  the  graaxUrot  a  note 
to  the  defendant  to  take  it  up  was  to  be  held  equivalent  to 
notice  by  the  holder ; .  and  the  Court  may  probably  have 
been  thus  led  to  lay  it  down,  that,  m  that  ease,  notice  could 
proceed  only  from  the  holder,  without  adverting  to  the  ques- 
tion, which  was  not  then  before  them,  of  the  validity  of  no*- 
tice  by  an  indorser*     Besides,  the  case  was  decided  on  an*- 
other  ground.     The  opinion,  however,  now  referred  to,  was 
followed  afterwards  by  an  eminent  authority,  ^  who,  after 
citing  the  opinion  of  Mr  Justice  Buller,  as  importing  that 
effectual  notice  could  only  come  from  the  holder,  and  stag- 
ing that  it  had  been  frequently  acted  on  since,  decided  on 
that  ground,  that  notice  by  the  indorser  of  a  bill  could  not 
be  available  to  the  holder.     But  this  doctrine  seems  not  to 
be  consistent  with  the  principles  which  have  been  since<es*- 
tablished.     In  the  first  place,  it  appears  to  be  settled,  that 
notice,  given  by  an  indorser  to  the  drawer,  or  a  prior  in- 
dorser of  a  bill  or  note,  will  enure  to  the  benefit  of  any  par- 
ty who  comes  between  him  and  the  party  receiving  notice^  ^ 
There  is  one  principle  sufficient  to  settle  this  point,  viz. 
that  no  intervening  party  can  have  a  claim   against  the 
drawer  or  prior  indorser,  without  making  .payment .  to  the 
party  who  gaye  notice,  and  that^  by  thus  making  payment, 
he  acquires  all  his  rights,  and,  among  others,  the  benefitof  the 
notice  given  by  him.  As  it  may  not  be  certain,  however,  whe- 
ther the  holder  has  given  notice  to  all  the  prior  parties,  it  is 

>  By  the  Court  ot'iing'a  Bench,  in  Tindal  v.  Brown,  1  T.  R.  167. 

*  Per  Lord  Chancellor  El^on,  in,  ex  parte  Barclay,  7  Ves.  597.  It  ia  r^ 
marked  fn  Selwyn's  Kin  Prius,  ^33,  kiote  25,  that,  when  his  Ix>rdflhip  pronoun, 
ced  diis  judgment,  he  was  not  aware  of  Lord  Kdnyon's  opinion  to  the  contrary 
in  Shaw  tr.  Croft,  of  which  poil, 

'Bajley,  20a 
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<<  course  to  Ok  aecqUor.''  Afterwards^  ^  ia  another  actioi  If 
the  iadorsetts  against  the  drawer,  where  k  appealed^  M 
after  the  bill  bad  been  presented  and  dishonoured,  tbea^ 
eqitor  wrote  a  letter  to  the  drawermentioning  the  diihoD0Drt 

and  stating  that  the  bill  was  in  the  hands  of  the  pUdnlillh 
this  was  held  to  be  sufficient  notice.    There  does  not  ap- 
pear, notwithstanding  the  conjecture  to  that  poipoie  by  a 
learned  author,  <  to  be  any  evidence  that  the  acceptorMto^ 
in  this  case  as  the  plaintifi*  agent    But  there  is  adktiiic- 
tion  between  these  cases  where  the  acoq)tor's  intimstioQVV 
held  equivalent  to  notice,  and  the  previous  cases  ^dicR  it 
was  not.    In  the  latter,  (if  we  except  Tindal  oi  BrowBf 
where  a  degpree  of  strictness  was  followed  with  regard  ton)* 
tioe  which  would  not  now  be  adopted,)  the  aeoepter  mefdj 
stated,  b^/brt  the  bill  became  due,  that  he  would  not  be  abk 
to  pay  it;  but  the  drawer  had  no  notice  even  fiN»&  the  scoep- 
tor  40er  it  fell  due,  such  as  could  lead  him  to  beUeTethat 
the  holder  had  presented  it,  or  looked  to  him  for  payuMS^ 
On  the  contrary,  in  the  other  cases,  the  acceptor,  after  ik 
term  of  payment,  esguresify  notified  Us  dkhommr^  so  thsttk 
drawer  was  both  warned  of  the  probability  of  paymtnt  be- 
ing demanded  from  him,  as  it  had  been  demanded  frov 
the  acceptor,  though  without  success,  and  had .  the  s«o^ 
opportunity  of  taking    measures  for  his  own  indemnitj 
as  if  the  holder  or  some  indorser  had  given  hiia  ^ 
tice.    In  short,  the  principle  of  these  later  decisMtf  ^ 
pears  to  b^  that  such  notice  gives  the  party  who  recti^ 
it  as  much  reason  to  expect  and  provide  against  a  claim  d 
recourse^  as  if  the  bolder  or  some  person  entiikd  to  T^ 
course  had  given  notice.    This  view  is  the  more  natmsl,  u 
it  is  considered  that  the  purpose  of  notice  is  merely  to  i^ 
mind  the  party  of  an  obligation  to  which  he  is  previooslj 
liable  in  terms  of  the  bill.     It  may  therefore,  perh^^s  be 

'  Roihcr  V.  Kicnn,  i  Campb.  67,  per  Lord  Ellenborougiu 
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hdd,  that  notice  of  non-payment  by  the  acceptor  or  grantert 
tAer  payment  Ims  been  demanded,  is  as  effectual  as  if  it  had 
been  given  by  the  holder  or  by  an  indorser. 

It  is  obviously  esqpedient  that  a  verbal  notice  should  be 
given,  not  by  the  holder  in  person,  but  by  some  third  par* 
tjj  that  he  may  be  competent  to  prove  it.  ^ 

Nodc^  such  as  already  described^  must  be  given  to  all 
the  partiet  from  whom  the  holder  of  a  bill  or  note  intenda 
to  daim  recourse* '  But  it  is  in  no  case  necessary  to  give  it 
to  the  acceptor  of  a  bill,  or  maker  of  a  note,  because  such 
parties  are  liable,  at  all  events,  as  primary  debtors,  and,  aa 
tbey  have  no  recourse  against  the  other  parties,  cannot  de- 
rive any  benefit  from  notice.  For  example,  it  has  been 
held,  8  that  the  makers  of  a  note  made  payable  at  a  particii- 
Itf  banking-house,  but  of  which  payment  was  refused  on 
the  ground  of  **  no  efiects,^  were  not  entitled  to  notice.  On 
the  same  principle  it  has  been  repeatedly  decided,  that  the 
Acceptor  of  a  bill  payable  at  a  certain  place,  for  instance,  at 
his  bankers,  was  not  entitled  to  notice,  because  he  was 
bound  to  see  that  payment  was  made  there.  ^   Incase  of 

'  Qnttf »  288. 

'  TUs  iwiiit  WIS  veiy  £uUy  diicuiwd  in  Sootlud,  in  ElUot  V.  B«I1,  14ch  ?eb. 
1781,  Morr.  1606,  where  it  was  decided,  in  confonnity  with  »  report  from  Sir 
Robert  Herriesy  an  eminent  merchant,  that  the  holder  of  a  promissory-note,  who 
^  giTcn  notice  only  to  the  last  indorser,  could  not  hare  recourse  against  the 
prior  indonersy  to  whom  no  notice  had  been  giren.  Tliia  dedsiooy  of  course^ 
did  not  touch  the  Question  as  to  the  holder's  title  to  nvail  himself  of  the  nottos 
given  to  such  indorsers  by  other  parties  to  the  bill  or  note,  which  question 
must  be  decided  on  the  principles  already  explained. 

'  Pcarse  v.  Pcmbertley  and  others,  3  Campb.  261,  per  hard  Elienboronglb 

*  First,  in  Snitfa  v.  lliatcher,  4  B.  and  A.  200,  where  the  de&ndanU  had 
^^ceepted  »  bsU  pnyaUe  at  a  certain  banking-house^  but  had  no  effecU  there 
*ben  it  waa  presented,  it  was  held,  on  that  ground,  that  they  were  not  entitled  to 
cotice  of  BOQ-iwyment,  doubts  being  expressed  wheAcr  the  acceptor,  in  such  m 
<»M,  could  be  et  all  entitled  to  notice^  Mong  it  might  be  held  that,  by  making 
^  bill  payable  at  a  banker's,  he  constituted  the  banker  bis  agent,  and  thus  ate* 

2l  8 
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the  bnlpniptejr  of  «he  dimwer  or  of  aaindoQWC^noioeaHitf 
sttlLbegrmatadiefaaBkinipty  or- to  the  trustee  ttstod  lilh 
his  estate  for  behoof  of  his  oteditors.  ^  It  has  been  foaail 
i&  Sng^ttidy  tbttt,  evon^after  acommissioflK^beiikniptgb 
issti^  but  befiore  fisftign^s  are  choseo,  ndioe  to  the  bank- 
rupt himself  is  good.; .  because^  till  the  eleelioa  <^asapMii 
ho  still  represents  his  estate  ^  The  same  rule  woald  pro- 
bably be  adopted  in  SftotJand  at  any.  thne- after  bsokrnptejfi 
but  before  the  estate  is  vested  in  a  ibotoi^  or  tru^ee  fiv  Is- 
hoofof  the  oredU»r&  If  the  party  be  doad^  notice  fn^^ 
to  be  given  to  his  exeonton;^  In  ooe.caae^  ^  it  w$sidd»diit 
notice  to  apersoa'skncmn  agent  was  not  in  gmeralsiifidait) 
thoughit^was  doubted^  bnt  not.dsoided».whetker)  in  Ast  spe- 
cial cas^  he  had  not  oontinued.to  represent  his  prsidpl 
dirobg^uMit  UmivAol^  of  the  transaction.  If  the  p$xtj  w 
eevned  has  gone aharoadv  the  rulea  as  to  notice  aji^iesr  lobe 
Ae^  same  which  have  been  alieady  explained  with  regaidto 
pfeaentment..^ 

k  lanoW'S^tled^  bolhc  with  regard  to  (tmiga  soilioiitti 
hub)  as  welt  as. promissory-notes  and  bankers'  dieck%  tist 
it  is  not  necessary  to  give  any  notice  to  the  drawer  of  than, 
in  order  to  charge  an  indorser.  Each  indorser  is  consider- 
ed, with  reference  to  the  holder,  as  a  new  drawer,  who ». 


fusal  by  the  banker,  whether  he  had  eff^cCB  or  not,  was  a  reAual  by)ia.  ^ 
ihe  next  case,  Edwards  v.  Dick,  4  B.  and  A.  212,  the  saaie  douba  va«  «' 
]^ressed  on  this  point,  but  it  was  not  necessary  to  decide  it,  as  tibe  want  afiriv 
to  the  acceptor  was  pleaded  by  the  drawer,  to  whom  ihe  ptea  was  bidto^'^ 
competent.  At  last,  in  IVeacher  v.  Hinton,  4  B.  and  A.  417,  it  w«  «(^ 
after  full  consideration,  by  the  whole  Court  of  King's  Bench,  that  the  ta^ 
of  a  bill  payable  at  a  banker's  Was  not,  in  any  case^  entitled  to  notice  rfi** 
payment,  the  banker  being  truly  his  agent,  so  that  the  banker's  nihai  is  ^ 
was  a  refusal  by  the  acceptor,  and  it  being  besides  the  duty  of  tiw  litter  to«s'' 
tain  that  payment  had  been  made.  ■  Chitty,  215 ;  I  BeB,  SSI 

*  MoHne  exparte,  19  Ves.  216.  '  Ficfaimfeb  4«4k 

«  CniwfoM  V.  Maxwell,  11th  l^or.  173t,  Eiclues,  No.  17, «.  BOL 
■ilii£e,44M.  '  • 
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ehe^^fe,  dkwtly  lilible  to  hini,  whether  the  orlgiiud  draweb 
be  chargettUe  or  not*  ^ 

Notion  to  one  of  several  ^artners^  or  joint  draivers  or  fn<-' 
di^rsers,  is  considered  as  notice  to  all;  ^  aild>  where  one  of 
theM  is  likewise  acceptor,  his  acceptance,  implying  perfect 
knowledge  of  the  bill,  will  stand  in  place  of  iiotice  to  everjr. 
(me  of  them. '  Notice  to  a  clerk  of  the  drawer  and  indorn 
ser,  giyen  at  his  place  of  business,  will  be  as  efiectual  as  if 
it  were  given  to  himself,  though  it  is  said  that  this  will  not 
be  the  rule  when  such  notice  is  given  in  a  place  not  apprcH 
priated  to  the  master's  business.  ^ 

Vrcm  what  has  been  already  stated,  it  follows,  that  the 
holder  of  a  bill  or  note  may  select  what  parties  he  chuses 
for  his  claim  of  recourse,  by  giving  notice  to  them  alon^. 
For  instance,  if  he  gives  notice  only  to  an  intermediate  im 

'  In  an  eulj  case,  Pudo  v.  Fuller,  Coxnynsy  579,  it  was  decided  that  the 
holder  of  a  bill  was  bound,  in  an  action  against  an  ihdorser,  to  prote  that  he 
M  given  notice  to  the  drawer.  But  the  contrary  doctrine,  as  stated  bi  die  te<^ 
VK  laid  down  in  Btomley  0.  SVaaer,  1  Str.  441,  where  the  point  waa  AiUy  d»- 
coased  with  niggard  to  foreign  bills.  The  same  rule  was  settled  with  regard  to 
inland  bills,  and  was  likewise  held  applicable  to  promissory-notes,  in  Heylin  «• 
Adanuon,  2  Burr.  669.  In  Rickford  «.  Ridge,  2  GEunpb.  539,  which  was  an 
action  of  reoonrse  by  the  holder  of  a  banker*k  check  agunst  ihe  party  from  whoiti 
hegoik,  liOtd  Ellenboroug^  laid  it  down,  "  Tbat  the  holder  of  acbecqaeia  dot 
**  bound  to  give  notice  of  its  dishonour  to  the  drawer,  -for  the  purpose  of  cfaaig- 
"  ing  the  peraon  from  whom  he  received  it,'* 

'  This  was  held  in  Porthouse  0.  Parker,  1  Campb.  88,  where  a  bill  having 
been  drawn  by  a  penon  as  agent  of  three  parties,  on  one  of  these  same  parties, 
and  accepted  by  bis  authority,  Ixurd  EUenborough  held  that  this  acce|>tanGe  was 
endenco  of  it*  being  regularly  drawn,  and  that,  as  it  lartfaer  proved  that  one  of 
the  partita  knew  of  the  bill,  there  was  no  need  of  notice,  since  the  knowledge  of 
one  of  tfieae  drawers  was  the  knowledge  of  all.  It,  of  course,  follows  that 
express  notice  given  to  one  of  them  would  be  held  as  notice  giten  to  all.  In 
Kgnold  V,  Wsterfaouse,  I  M.  and  a  8^,  Lord  EUenborough  lays  it  down  as 
a  general  rtile,  ^  that,  where  several  are  oonoemed  together  in  partnerahipi  no* 
"  tice  to  one  la  equivalent  to  notice  to  all/*     Vide  also  1  Bell,  331. 

"  Fide  Porthouse  v.  Parker,  note  2.  *  \  BeU,  381. 
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dorser,  all  the  parties  nibsequent  to' that  indotaer  €n  the 
bill  or  note  will  be  discharged.  On  the  other  hand,  if  tk 
mdorser  who  bas  got  notice,  whether  he  is  an  intemte&le 
indorser  or  the  last  ihdorser,  gives  notice  in  due  time  after 
xeceivingit,  to  one  or  more  of  the  parties  prior  to  bira  in  Ab 
bill  or  note^  all  of  whom  are  liable  in  recourse  to  hiniy  Us 
aotioawill  not  only  preserve  his  own  recourse^  batitidl 
also^  as  already  mentioned,  enure  to  the  benefit  of  the  bel(kfi 
iibe  chuses  to  make  his  daim  of  recourse  against  these ptf^ 
ties.  Such  is  undoubtedly  the  rule  with  regard  to  Ulb  and 
notes  generally.  But  it  becomes  a  question  whetber  tUi 
rale  is  subject  to  any  limitation  with  regard  to  inland  bilbi 
from  the  terms  of  the  act,  12  Geo.  III.  c.  78,  already  qootei 
That  act  provides,  that  ^  it  shall  be  sufficient  to  prfaiei  vt  Ae 
*<  said  recourse^''  (viz.  against  die  dra^vers  or  jndinrsers  if 
inland  bills,  and  the  indorsers  of  promissory-notes,)  <*  if  m>- 
«.  tice  is  giyei)  q{  the  dishonour  within  fourteen  days  after 
^  the  protest  is  taken."  These  words  seem  to  import,  tbat 
Nconrse  shall  not  be  preserved,  at  least  to  the  person  takag 
the  protest,  viz.  the  holder,  luiless  against  those  parties  to 
>rholn  notice  is  so  given.  No  limitation  i^  stated  ^"^  ^^ 
gard  to  the  person  wbo  i9  required  to  give  potice,  and 
therefinre  it  may  be  supposed  that  it  is  equally  good,  whetber 
it  proceeds  from  the  holder,  or  from  any  of  the  other  ptf- 
ties  already  mentioned,  but  ^ways  under  the  concfitioii  tl»t 
it  shall  not  be  available  to  the  bolder,  unless  it  is  ffven  with- 
in the  time  specified.  But  it  is  next  to  be  considered,  «be- 
ther  such  notice,  though  given  beyond  the  time  spedfcd* 
not  by  the  holder,  but  by  an  indorser,  would  be  eflfectoal 
lai  leaH  to  such  indorser^  or  whether  it  would  be  inelfectual 
to  any  purpose  whatever,  so  that  an  indorser,  who.hiiu^eif 
got  Viotice  only  on  the  fourteenth  day,  and  was  thus  preveoir 
ed  from  giving  it  to  any  of  the  pribr  parties  within  the 
fourteen  days,  must  thus  lose  his  recourse  agaitist  tliem 
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withotttany  fault  of  his»  while  he  himself  remaiiis  liaUe  U> 
the  holder  ?  It  does  not  appear  that  the  act  was  ever  intend- 
^  thus  to  /subvert  a  privilege  conferred  by  common  law.  on 
the  indorsers  of  all  bills  or  notes,  inland  as  well  as  foreign^  viz* 
the  right  of  preserving  thdbr  recourse  against  the  parties  lia* 
ble  to  them,  by  giving  notice  within  a  reasonable  time  after 
they  receive  it>  and,  indeed,  such  a  privilege  cannot  be  con- 
sidared;as  takeaway,  unless  the^t  had  recalled  it  in  ex* 
press  terms. 

Accordingly,  the  princi{de  of  requiring  notice  by  an  indor- 
ser  only  in  a  reasonable  time  after  he  himself  receives  it,  whe-^ 
ther  within  the  fourteen  days  or  not,  seems  to  have  been  ad- 
mitted as  between  him  and  prior  indorsers  in  severid  .cases  of 
promissory-notes,  although  such  notes  are  expressly  induded 
under  the  act  12  .Geo.  IIL  .c  72.  In  the  first  of  these  cases,  ^ 
the  notice  o£  dishonour  by  an  indorser  having  been  only  put 
into  the  postH>ffice  on  the  fourteenth  day  after  the  protestf 
and  not  having  r^chod  the  indorser  to  whom  it  was  ad« 
dressed  till  the  nineteenth  day,  he  was,  notwitjistandingi 
held  liable  in  recourse,  sensing  the  dday  arose  from  not  get- 
ting his  address  in  time,  <ni  the  ground  that  it  was  suffiycientf 
as  btiweefi  mdorsersj  that  there  had  been  no  improper  negli« 
gence  in  giving  notice.  Although  this  being  the  case,  of  a 
promissory-note,  fell  under  the  act  12  Geo*  III,  it  was 
maintained  with  success,  as  appears  from  the  decision  and 
the  ground  of  it,  as  now  stated,  that  this  act  did  not  apply 
Jfco  the  case,  of  indorsers  inier  se^  which  therefore  fell  to  be 
ileteimined  by  the  principle  of  reasonable  notice.  The 
same  principle  was  adopted  in  another  ca$e,  ^  wh^rc^  in  a 
question  likewise  under  «  promissory-note,  as  to  the  in* 
•timaticm  given  by  .one  indorser  to  i^nother,  both  residing 
in  Scotland,  it  was  determined,  without  any  reference  to 

'  Carrick  v.  Harper,  23d  May  1990,  Morr.  1614. 
'  Batchin  p.  Orrs,  June  1792,  Morr.  1619. 
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tbe  jBlaitiitdry  p^od  of  fburteeh  iday^  that  the  ootiise  m 
iDSufficieiiC,  as  not  made  within  a  reasonable  tim^  haviiig 
been  neglect^  fot  threig  day$  after  the  indorser  frctti  trbom 
it  came  had  hkaseif  reodved  notice.  This  principle  was  also 
followed  in  another  ca$e,  where  dday  to  notify  (he  dishcmour 
d[  a  note  for  iweMf-oM  dags  after  the  protest,  was  hdd  to 
b6  eKcused,  by  th6  circumstanee  of  the  part^  himself  ooi 
having  got  notice  sooner,  though  he  was  probably  allowed 
too  great  latitude  even  on  that  principle,  having  got  nodce 
oh  ISith  August,  and  not  having  given  any  till  the  14th, 
aldiough  the  other  party  lived  in  the  same  town.  ^  In  a  still 
later  case^  ^  where  the  holder  of  an  inland  biU  had  net  gi- 
▼M  notice  to  6n  indorser  for  seventeen  days  after  the  pro- 
test, not  having  been  able  till  then  to  get  his  address,  the 
Court  held,  that  there  was  sufficient  notice.  Tliis  dedsioa 
sMins  to  be  justified  on  the  ground  that  notice  ccMild  not 
be  given  sooner.  But  another  ground  of  decision,  wUdi 
is  stated,  appears  to  be  more  questionable,  viz.  that  the  same 
ilrictness  of  negbtiation  is  not  required  betweeti  the  andbnef 
or  Holder  and  the  indorser,  as  between  the  former  and  tbe 
drawer.  It  may  be  true,  as  already  stated,  that  between 
one Udotier  0Ul  €MMerj  the  act  19  Geo.  IILdoes  not ap- 
^^y,  and  that  therefore  reasonable  notice  forma,  the  only 
tiile  between  them.  All  these  decisions,  indeed,  tend  to 
establish  this  doctrine,  as  between  one  indorser  and  ano- 
th<^r.  But  the  act  19  Oeo.  III.  c.  78,  is  express  as  to  the 
necessity  of  the  holder  giving  notice  withm  fourteen  days» 
wheth^  with  reference  to  a  question  between  him  and  tbe 
drawer  or  ah  indorder. 

It  cantibl^  beili^ki  indispensable,  under  the  act,  in  order 
to  pi^s^rvci  die  hc>ld^s  reCdurse  agdnst  a  particular  ind0^ 


>  Henderson  ti.  Dutliie,  19th  J«n.  1799,  Mmr.  App.  9,  r.  KU. 
*  Andrew  v,  Adtm^  2d  Jtafe  laiS;  F.  C. 
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ser,  tbat  he  should  give  notice  within  the  fourteen  daysj  not 
only  to  that  indorser,  but  to  all  the  previous  parties,  or,  at 
least,  that  he  should  give  this  indorser  notice  in  such  tune, 
diat  he  may  be  himself  enabled  to  give  it  within  the  four- 
teen days  to  the  several  parties  liable  to  him.     The  act 
bears,  thut  the  holder  shall  preserve  his  recourse  either 
gainst  the  drawer  or  indorsers,   by  giving  them  notice 
within  the  time  specified ;  and  it  is  thus  plainly  implied, 
that  his  recourse  against  any  party  will  be  preserved  by 
^ving  him  notice  within  that  time,  although  he  should  give 
no  notice  to  any  other  party,  and  though  this  party  should 
not  receive  his  notice  till  the  fourteenth  day.    The  act  does 
not  subject  the  holder,  in  either  of  the  cases  now  stated,  to  loss 
of  recourse  against  the  party  to  whom  he  gives  notice,  but,  on 
the  contrary,  it  says  that  such  recourse  shall  be  preserved. 
This  construction,  indeed,  of  the  act,  is  conformable  also 
with  a  principle  established  at  common  law,  viz.  that  the 
holder  preserves  his  recourse  against  all  the  parties  to 
whom  he  gives  notice.     On  the  other  hand,  the  act  plainly 
imports,  that  the  holder  cannot  avail  himself  of  any  notice 
given  beyond  the  fourteen  days,  whether  it  conies  from  him- 
self or  from  another  party.  ^    But  it  does  not  say  that  such 
notice  shall  be  also  ineffectual  to  the  party  giving  it,  if  it  is 
given  withm  a  reasonable  time  after  he  himself  gets  notice. 
Such  a  case  does  not  appear  to  have  been  contemplated  by 
the  act,  and  therefore  it  must  be  determined,  as  already 
mentioned,  according  to  the  rules  of  common  law,  in  favour 
of  the  party  giving  such  notice.     Nor  was  it  probably  con- 
templated as  a  consequence  of  the  act,  that  the  holder  would 
be  enabled  to  avail  himself  of  notice  given  by  other  parties 
to  the  bOl,  if  made  within  the  fourteen  days,  but  that  if  it 

*  There  appears  therefore,  to  be  strong  ground  for  doubting  the  reasons  gi- 
ren  for  the  judgment  in  Andrew  v.  Adam,  as  ahreadj  stated,  ante,  540,  note  2. 
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made  beyind  tkat  period,  it  would  be  no  longer  %nii» 
able  to  hinit  though  it  might  be  evaalabje  to  the  peraon  mut 
king  it  This  precise  case  does  not  seem  to  haire  been  us^ 
der  die  view  of  the  Legislature.  Bat  the  oniy  docdine  d»» 
dueible  from  the  words  of  the  act,  when  oombined  wilh  tke 
i!ule8  of  common  law>  ^>pears  nevertheless  to  be  that  mm 
vimtioned,  via.  that  notice,  whether  made  by  the  hoUei 
himself  or  by  an  indorser,  cannot  be  available  to  the  tosnaa 
in  any  way,  if  given  beyond  the  time  qiectfied,  altlinng)i 
it  will  be  available  to  the  person  makiiig  it,  when  giv«B 
within  a  reasonable  time  after  he  himself  received  notice.  ^ 
•  When  the  name  of  a  party  is  not  on  a  bill  cmt  noCi^ 
though  he  has  given  it  to  the  holder,  he  cannot  insist  on 
the  same  strictness  of  negotiation  and  notice  as  a  drawer  or 
indorser.  For  instance,  in  a  case^  where  a  partjf  took,  is 
satisfaction  of  a  bill  due  to  him,  (though,  as  was  hdd,  not 
uncondkionally  as  a  substitute  for  it,)  a  bill  drawn  by  a 
third  party  whose  name  was  not  on  the  first  bill,  and  diif 
last  bill  was  dishonoured,  but  the  dishonour  was  .not  inti^ 
mated  to  the  drawer,  it  was  held,  ^lotwithstanding^  that  the 
creditor  might  recover  on  the  first  biU  against  the  partiB 
to  it,  to  whom  the  negotiation  of  die  other  biU  was  eotirelf 
JUS  iertiu  On  the  same  princ^le,  it  would  h^ve  been  su- 
perfluous to  give  them  notice  of  the  dish<mour  of  this  biiL 
It  cannot  here  be  urged,  as  in  the  case  of  direct  parties  to 
bills,  that  strict  adherence  to  the  rules  of  negotialioB  '^ 
necessary  for  their  security  and  currency ;  nor  is  there  de 
same  objection,  as  in  that  case,  against  inqairing  intQ  tke 

*  I  fcel  considerable  diffidence  m  statiiig  the  foragotng  ykm  of  fk»  art  W 
{Geo.  III.  c.  72,  «s  it  diSTera  lomewlMt  from  Uiet  taken  by  a  lemMd«ahoK«ki 
hn  diacuifled  the  safaie  subject,  I  Bell,  331.  There  do  not  appear  to  be  aay  ^ 
jctKions  applioable  to  the  subiect,  eicept  those  which  have  been  aheadf  ^^ 

«  Bi4iep  V.  Rowe,  3  M.  and  ^  362. 


KOTICX  TO  aUARAMTSS$,-^*UOW  FAR  NSCfiSSARY  ?  5^ 

wjwrj  mhkk  may  haye  beea  suffered  by  faUiire  in  negotifi<-« 
taoD.  Another  illustration  of  the  same  nile»  is  the  case  of 
persons  who^  without  being  direct  parties  to  a  bill  or  nptet 
are  bound  for  payment  of  it  by  a  separate  letter  of  guaran- 
tee.  Such  persons  do  not  <eem  e&atled  to  the  same  strict- 
ness  of  negotiation  as  if  they  had  been  direct  parties^  ^ 
though  it  is  not  easy  to  fix  any  certain  rule  as  to  what  ncK 
gotiadon  they  may  require*  It  may  perhaps  be  laid  down, 
that  they  are  entitled  to  fair,  though  not  rigid  negotiation* 
«-4br  ^uaapldj  to  get  nptifse  of  dishonour,  not  so  soon 
as  h  required  in  billsf  but  within  such  time  as  may  en-^ 
able  thou  to  protect  themselves  from  loss,  and  that,  if 
the  holder  fiuls  in  these  requisite^  it  viU  remain  with  him 
to  shew,  that  the  guarantee  has  not  thiereby  suffered  da* 
mage.  It  does  not,  how^ver^  seem  to  have  been  quite  set* 
tied  where  the  ofmsprobandi  <m  this  point  ought  to  lie;  fort 
in  the  cases  which  have  occurred,  there  has  been  either  un* 
doubted  proof  of  direct  injury,  or  it  has  been  shewn  that 
no  injury  could  have  been  sustained.  Thus,  in  one  case,  ^ 
the  holder  of  a  bill,  which  was  said  to  be  included  under  a 
guiarantee  granted  by  the  defendants,  was  cut  off  from  re« 
course  against  them,  in  respect  he  had  neither  presented 
ihe  bill  si(Mr  notified  i^  non-payment,  either  to  the  drawers 
or  the  guarantees,  though  die  acceptors  of  the  bill  did  not 
become  bankrupt  for  a  year,  or  the  drawers  for  eight  months 
afteih¥ards,  so  that  it  was  justly  held,  that  but  for  his  ne- 
glect, he  might  have  secured  payment^  or  the  guarantees 
mi j^t  have  made  good  their  relief.  On  tl^e  othar  hand,  ^ 
ijt  was  held  to  be  no  defence  to  a  guarantee  against  pay- 
ment of  a  bill  drawn  for  a  debt  for  which  he  had  become 
bound  on  account  of  the  acceptor,  that  it  had  not  beeu  pre- 

*  Phillips  V,  Astling,  2  Taunt.  206.  '  Ibid. 

*  Warrington  v.  Fufbor,  8  East  24?. 
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gented  at  the  term  of  payment,  when  it  wag  Iiatari0tis  that 
such  presentment  would  have  done  no  good,  aa  the  aooa^ 
tor  had  previously  becc^ne  bankrupt  Again,  ^  wlieie  the 
plaintiff  had  got  from  the  defendant,  but  without  Us  in- 
dorsatiim,  a  bill  drawn  by  him  upon  a&d  accepted  by  a 
debtor  df  his,  and  the  bill  was  dishonoured  on  4ib  Feb* 
ruary,  but  no  notice  given  to  the  defendant,  it  bdng  pro* 
ved,  however,  that  between  4th  and  1 1th  FelMruary,  at  iduch 
last  date  the  acceptor  became  bankrupt,  he  could  not  haie 
paid  the  bill,  the  defendant  was  held  not  to  be  dbcharged 
for  want  of  notice,  as  he  had  not  suffisred  any  lops.  In  a 
still  more  recent  case, '  where  the  holder  of  a  UU  nMified 
the  acceptor's,  insolvency  to  a  guarantee  b^re  the  Ul 
became  due,  the  latter  was  found  not  entitled  to  ol^ect  that 
there  had  been  no  regular  presentm^it^  or  notice  of  non- 
payment,  seeing  he  could  not  have  suffered  any  iojfarf 
through  the  want  of  them.  Although  none  c^  diese  oiscs 
^pressly  decides  the  question  of  onus  probcmM^  yet,  as  it 
was  undertaken  by  the  holder,  in  the  third  and  fi^orth  otftt 
now  cited,  it  seems  rather  to  be  implied  that  he  must  prov% 
in  the  event  of  notice  being  neglected,  that  no  fa^wy  im 
been  thereby  sustained. 

Such  is  the  law  so  far  as  it  can  be  dedveed  >from  the 
English  authorities,  regarding  guarantee  as  applicaliletD 
bills.  The  few  decisions  hitherto  pronounced  cm  the  si^ 
ject  in  Scotland  do  not  appear  to  lead  to  very  dKftfOt 
conclusions.  In  two  early  cases,  indeed,  one  mentioned  bf 
Forbes,  and  the  other  shortly  noticed  by  Lord  EldiieSy '  it 
is  said  to  have  been  held,  that  a  person  granting  a  letter  of 
credit  guaranteeing  a  bill  was  entitled  to  the  same  notice  of 

>  Swinytrd  v.  Bonres,  5  M.  and  S.  62. 

'  HoUnow  V.  Wilkins,  1  Banunr.  and  Creaiw.  10;  8  DofwL  and  RyL  ^ 
•  Alexander  t;.  Wood,  SOtfa  Nor.  1735^  Elduea^  Na  a  ;  Ewing  v.  Jku9t»* 
Foibesi  10. 
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its  (Usbonoiir  as.  an  pbligaDt  on  the  bill.     But  this  doctrine 
is  not  consistent  with  the  later  decisions.    Thu%  it  has  been 
repeatedly  held^  that  when  a  person  guaranteed  a  certain 
advance  to  he  made  to  another  party,  the  creditor  might 
nsfce  good  the  gu^antee  against  him  on  instructing  the  ad- 
vaBce^  wtlboiit  notifying  it  to  him  at  the  time  of  making  k, 
or  giving  notice  of  the  debtor's  failure  to  pay,  as  in  the  case 
of  the  diahonour  of  a  bilL     This  was  held  with  regard  to  a 
letter  of  -credit  for  advances  which  were  actually  made  by 
bills,  though  the  letter  of  credit  did  not  specially  refer  to 
that  mode  of  advance,  in  a  case  where  no  notice  was  given 
exc^  by  raising  the  action,  after  the  principal  debtor  had 
become  bankrupt,  and  had  absconded.  ^    In  another  case, 
where  a  Letter  of  credit  had  been  given  for  the  purchases  to 
be  made  by  a  certain  individual  within  a  limited  time,  the 
^nuiler  of  the  letter  was  made  liable,  without  any  notifica^ 
tion,  although  the  principal  debtor  had  in  the  meantime  be- 
come bankrupt;  the  majority  of  the  Court  holding,  without 
laying  down  any  general  rule,  that,  in  this  particular  case, 
where  the  amount  of  furnishings  was  not  great,  and  the  pe- 
riod of  the  ktter  limited,  no  notice  was  necessary.  ^    In  an- 
other case,  ^  where  a  person  had  granted  a  letter  agreeing 
to  guarantee  such  sums  as  another  party  might  draw  for,  thus 
directly  referring  to  bills,  the  Court  sustained  recourse  a- 
gainst  him  on  the  letter,  afler  the  principal  debtor's  failure, 
though  no  notice  had  been  given  him,  either  of  the  advances 
made  on  the  biUs,  or  of  the  balance  unpaid,  which  had  been 
due  for  some  time  before.     It  is  not  perhaps  easy  to  deduce 
any  precise  rule  from  these  decisions  as  to  the  necessity  of 

'  Maosiield  t^.  Weir,  9th  June  1749,  Monr.  8224. 
*  £wing  v.  Wright,  2d  June  1808,  Morr.  App.  to  Letter  of  Credit,  1. 
'  HamUton  v,  Carlisle  and  Dunlop,  13th  June  1766,  Morr.  8227;  vide  aim 
Stewart  v.  Frew,  17th  Feb.  1779,  noticed  ibid. 
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notice  on  a  guarantee  of  specific  bills.  But  they  certaidj 
detract  from  the  authority  of  the  two  early  cases  fint 
mentioned,  and  they  do  not  ^>pear  to  be  inixmsistcfit  wtt 
the  doctrine  deduced  from  the  English  authorities  on  dm 
mbjecL  Perh^M,  indeed,  thiqr  tend  more  than  these  wt 
thorities  to  a  relaxation  of  the  rules  of  aegotiatioo  widi  re- 
gard to  all  letters  of  credit  whatever* 

If  the  ihdorser  of  a  bill  grants  a  sepaatate  bond  to  tk 
lioMer,  agreeing  to  pay  him  a  certain  sum  m  cose  CleUB  is  «t 
pdU  foitkin  a  Bpec^lediime,  he  cannot  plead  against  paynwst 
of  Ike  bond,  that  the  bill  has  not  been  duly  presented  fa 
pa3nnent,  or  notice  given  him  of  its  dishonour,  because  the 
bond  is  due  on  the  sole  condition  of  ii0ii-|MyMeitf  of  the  fail) 
without  any  reference  to  its  due  negotiation.  ^  On  the  same 
principle,  when  all  the  parties  to  a  bill  are^  besides,  jdat 
obligants  to  the  holder  in  a  bond  ct  caution  for  paymcot  ef 
that  and  other  bills,  an  indorser,  though  discharged  as  in- 
dorser  by  the  want  of  due  negotiation,  will  still  be  liaUe  ua- 
der  his  bond  of  cauticm,  unless  he  has  suffered  daoisge 
dirough  the  want  of  n^^aticm.  ^  An  obligant  m  such  a 
bond  of  caution,  whose  name  is  not  in  the  bill,  will  be  sdD 
less  entitled  to  plead  the  want  of  negotiation* '  The  Msbi- 
lity  of  such  parties  seems  to  depend  on  nearly  the  ssme 
principles  which  have  now  been  stated  with  regud  to  gns- 
rantees* 

The  drawer  of  a  bill  wiU  not  be  oonsideved,  in  an  stfticn 
against  him,  as  dispensing  with  notise  of  its  diahononr,  si- 
though,  in  the  apprehension  of  its  being  dishonoured^  he 
has,  before  the  term  ci  payment,  lodged  money  to  meet  it 
with  two  subsequent  indorsers,  on  a  receipt  from  tbem  a* 
greeing  to  repay  him  this  money  when  they  are  ezonered 

'  Mumy  9.  King,  5  B.  and  A.  1S5. 

•  Jamm  «.  Smith  and  Company,  17th  June  ISOS^  Honr.  Appv  IS^  ••  HL 

>  niid. 


BILL  OF  EXCHANGE— Xegotiation— Waiver— Accommoda- 
tion Bill — Circumstances  in  which  held  that  the  drawer  of  a 
bill  of  exchange  had,  in  the  knowledge  of  an  objection  to  its 
due  negotiation,  asked  and  obtained  time  to  meet  it,  and  was, 
therefore,  on  the  i>rinciple  of  waiver,  barred  from  stating  the 
objection  in  defence  to  an  action  on  the  bill.     Observed  that 
a  person  who  draws  a  bill  for  his  own  accommodation  is  not  ^  / 
entitled  to  plead  against  an  onerous  indorsee  that  the  bill  1 
CpQ%    "^'aa  not  duly  presented  to  the  acceptor  for  payment.    Reddie  L^^ 
t\  Shepherd,  Ist  March  1870.     P.  316.  ^^ 

itei^w«»MKMft<a9«iMr«ri»wvi-nr-oiscnarged  for  want  of  no«> 
tice^ '  If  the  indoisers  themselves  had  receiTed  notice^  iheiH 
whether  the  holder  had  given  notice  to  the  drawer  or  not^ 
they,  by  giviAg  notice  to  the  drawer,  might  have  preserved 
bodi  their  own  and  the  holder's  claim  against  him,  and  thus 
the  m(Miey  which  he  had  deposited  with  them  would  have 
been  applicable  to  their  own  relief.     Indeed,  as  this  money 
was  given  expressly  for  their  relief,  they  would  probably 
have  been  entitled,  in  such  a  case^  so  to  apply  it,  and  the 
holder  ta  claim  it,  as  money  paid  them  for  his  use,  whe* 
ther  the  drawer  had  got  notice  from  them  or  from  the  hold* 
er  or  not,  although  neither  of  them  could  have  made  any 
other  claim  on  the  bill  against  the  drawer.     But,  in  the  ac- 
tual ease  cited,  the  indorsers  appear  to  have  got  no  notice, 
since  no  direct  claim  was  made  against  them;  and  the  draw- 
er, not  faanng  got  notice  either  through  them  or  from  the 
holder,  was  also  discharged. 

The  want  of  due  notice  of  dkhonour  to  an  indorser  has 
be^i  found  not  to  be  excused  by  parole  evidence  of  an  un^ 
d^rstanding  on  his  part  that  payment  was  not  to  be  exacted 
dll  after  the  term  of  pa3rm«it ;  it  being  held,  agreeably  to 
the  doctrine  already  explained,  ^  that  a  written  instrument 
could  not  be  contradicted  by  parole  evidence.  ^ 

In  a  case  where  the  holder  of  a  bill,  on  pajrment  being 
refhsed,  protested,  and  gave  regular  notice  to  the  drawers, 
but)  at  the  same  time,  informed  them,  that,  as  the  acceptor 
b<^€d  for  money  to  pay  it  from  a  friend,  he  would  do  no* 
tiling  on  it  for  a  few  days,  unless  they  (the  drawers)  wrote  to 
the  contrary,  it  was  decided  that  the  drawers  could  not  be 
discharged  by  his  not  giving  second  notice  of  non-payment,  ^ 

^  Ocgg  V.  Cotton,  3  Bos.  and  Pull.  241-2,  per  I.ord  Ellenborough,  confimu 
«d  by  the  Court  of  Kiog*s  Bench. 

'  Amit^  I  a  '  Fre*  r.  Hawkins,  8  Taunt.  92. 

«  Forstor  p.  Jucdieson,  16  East.  105. 
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the  measures  which  he  proposed  with  refi^^nce  to  the  ac- 
ceptor being  held  to  be  adopted  by  hun  merely  as  agent  fv 
the  drawers,  aod  not  with  any  view  of  rtoouocing  his  I^ 
course  against  them. 

If  a  bill  has  been  seized  by  the  Crown  under  a  writ  of  €X* 
tent  before  it  is  due,  recourse  against  the  drawer  or  indor* 
sers,  it  is  said,  will  not  be  lost  by  neglect  to  give  them  no* 
tice  of  its  dishonour,  because  the  Crown  cannot  be  iii>ind 
by  the  negligence  of  its  servants.  ^ 

Neglect  or  delay  to  give  notice  may  be  excused  by  aaj 
causie  not  arising  from  the  holder's  own  fault,  wUeb  liss 
rendered  notice  impracticable;  for  instance,  by  the  drsirer 
or  indorser,  for  whom  notice  was  intendedf  absconding  to 
avoid  his.  creditors,  ^  or  by  the  sudden  illness  or  death  of 
the  holder  or  his  agent,  who  was  ^nplojed  to  giva  no- 
tice, or  any  other  accident  which  prevents  notice  bm 
being  given.  ^  Such  grounds  of  excuse  would  probably 
be  sustained,  even  in  favour  of  the  holder  of  an  ialsiMl 
biU  or  promissory-note,  for  failing  to  give  noticdi  in 
terms  of  the  act,  within  fourteen  days  9&er  the  dats  of 
the  protest ;  for  such  an  enactment  must  always  be  un- 
derstood to  imply  an  exception  of  those  caaes  in  which  acci- 
dent has  rendered  the  literal  lidfilment  of  it  inqioasiUe.  But 
the  holder  will  not  therefore  be  excused  for  delayinig  to  give 
notice  after  the  impediment  to  his  doing  so  is  removed.  It 
has  been  held  that  the  circumstance  of  a  person  being  de- 
tained from  home  by  the  dangerous  illness  of  his  wif^  is  no 
excuse  for  his  not  forwarding  to  a  prior  indorser  the  notice 
of  the  dishonour  of  a  bill  which  reached  his  house  by  ktkSP 

*  Wot  on  £xtenu»  28-9. 

'  In  Walwyn  e.  St  Qnintin,  1  Bos.  and  PuU.  652,  it  was  impUed  Aal  Ai' 
would  have  afforded  a  good  excuse  in  point  of  law  for  want  of  notioe^  Intf  A* 
jury  held  that  it  was  not  consistent  with  the  fact. 

'  Several  caaes  of  this  kind  ar^  put  in  Hilton  v.  Shepherd*  6  East.  \^  ooCe. 
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/daring  Us  ftbseticd^  jbs  be  ms  to  bfanne  for  leaTidg  a'pcpf 
son  in  the  house  who  had  no  authority  to  open  letters.  ^ 
The  loss  or  destruction  of  a  bill  afllbrds  no  ezcus^  for  4e»' 
laying  to  give  notice  of  noU'^paymentt  ^ 

When  a  person  hatf  <b^wn  a  bill  without  Ifim^g  eflfe^tt  iff 
the  dr^wee^d  hands'  doWfi  to  the  time  of  its  ^r^entmetit^  c4 
having  any  other  claim  for  his  acceptance,  he  is  liable  ii| 
general  to  recourse,  whether  the  dishonour  of  the  bill  be  imh 
tified  to  him  or  not.  This  rul^  holds  witbeiit  apy  ewepv. 
don,  but  one  to  be  irfterwards  noticed,  where  a  ^rseii  saVv 
scribes  his  name  as  drawer  to  an  accommodation-bill  fo):  he^' 
hoof  of  some  of  the  other  parties.  The  rule  itself  fpllowv 
from  the  principle  on  which  the  whole  law  g[  notice  depep^ 
This  principle  is,  that  the  drawer  has  reiisan  to  beMeve,  ta^ 
less  the  contrary  be  intimated  to  him,  ftat  his  difsit  will  btf 
honoured,  and  that  therefore  if  the  holder,  by  neglecting  to 
give  notiee,  leads  him  to  suppose  that  this  has  beep  imeg 
he  is  justly  subjected  to  the  whole  risk  of  the  biU«  3m 
this  principle  fails  when  the  drawer  has  neither  efi^cts  f^ 
the  drawee's  hands,  nor  any  claim  for  acceptance,  since  ii( 
that  C9se  he  c^n  expeet  nothing  f^om  thp  first  but  the  dis-* 
honour  pf  the  bilL  It  has  been  accordingly  lofug  selded^ 
both  ill  Scotlahd  and  Efigland,  that  he  ik  not  entitled  to  nov 
tice  in  sut^h  ft  case.  ^    He  cannot  even  plead  any  other  f^il? 

'  Per  Lord  iUlenborougb  in  Turner  v^  Leach,  Chitty,  219^  note  a, 
'  Hiackray  v.  BUckett,  3  Campb.  164^  per  Lord  EUenborough. 
*  Hiis  doctrine  is  implied  in  Mackenzie  v.  Urquh^r^  Jan,  Feb.  1731»  y[pn, 
1561,  wfaere^  however,  it  wyuheldertoneoualy,  that  the  drawer  must  prove  that  h0 
^l<f  effiBcta  in  the  drawee's  hands  at  the  time  of  the  draft ;  in  Littlejohn  p,  Allan 
12th  Dec  1746,  Morr.  1569;  and  in  Langley  v.  Hogg,  17th  June  174^ 
Morr.  1574i.  Jn  all  these  cases,  the  objection  was  directed  partly  .against 
the  regularity  of  the  protest.  In  M*Adafn  v.  M'Wiliiam,  14th  June  )787r 
Morr,  )613,  1  BeD,  339,  note  4^  where. the  drawer  of  a  bill  objected  t^t  bo 
had  got  no  notice  of  its  dishonour,  the  Court,  in  respect  that  the  drawer  had  no 
eflTects  in  the  acceptor's  hands,  held  thai  he  could  not  insist  on  <he  rules  of  strict 
negotiation.     Jn  Bf  <  Alpin  and  Company's  Creditors  v»  Parsons  and  Oovf  tt,  2it| 
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«re  in  tiue  negotiation ;  ^r  instance,  that  the  bill  or  note 

June  1792,  Monr.  1617,  effect  seems  to  hare  been  ^yen  to  a  smiQar  anprs  ts 
an  objection  made  by  tbe  drawer,  vis.  that  the  bill,  though  it  hwame  due  (mTTth 
June,  had  not  been  protested  till  16th  July.  In  Hill  v.  Menses  and  Andenao'i 
fhntMs,  5th  Jfkne  iteS,  Moir.  App.  v.  Bill,  29,  the  same  answer  to  an  objeClidB 
Iqr  the  dimwv'stnutec^  that  the  bills  in  qufstioB  had  not  ban  praleslsd  ftr«- 


Teral  months  after  they 'became  due^  was  sustained.  A  oootraiy  doctrine 
to  be  i^)pli^  in  ^  CMe,  Fairholo^s  v.  The  Sun  Fire-Offioe,  23d  June  1761,  Morr. 
1566^  where  recourse  agunst  the  drawer  of  a  bill  was  fcmnd  to  be  cut  off  by  ne- 
glect to  notity  the  dishonour  of  ft  to  him,  iBttttoiffii  he  had  no  efibcls  in  fbtmt^ 
tor**  hands.  But  this  p(»uit  was  mixod  up  with  sevcnlolbei%  and  tiM  cite  a»> 
not  be  viewed  as  a  precedent,  in  opposition  to  those  whidi  have  been  now  <M. 

In  England,  the  first  case  in  which  this  point  was  solemnly  considered,  wm 
Aat  of  Bickerdiie  v.  Bolman,  1  T.  R.  405,  where  the  Court  of  King's  Bendk 
held  thtt  the  drawer  was  not  entitled  to  notice,  seeing  the  drawee  had  no  ciccis 
of  ibe  diwrer  in  hi$  hmds  from  the  date  of  tbs  bill  till  it  became  dnc^  but, « 
the  oontiary,  was  his  creditor  all  tbe  time.  Tbe  piinci^e  of  that  deawo,  p«- 
ticularly  as  explained  by  Mr  Justice  BuUer,  is,  that  the  presumption  dist  tbe 
bill  win  be  honoured,  fh>m  the  drawer  having  effects  in  the  drawee's  bands,  b 
here  obvnrted  by  the  fact,  that  he  has  no  sfich  efflxts.  Mr  J.  BuUer  dhtii^ 
gnishes  this  case  from  that  of  Tindal «.  Brown,  ixt  wfaidi  he  aaya  diat  ihtj^ 
Qoce  found  for  the  plaintiff,  on  tbe  ground  of  its  not  being  proved  that  the  dow- 
er had  suffered  any  injury  from  want  of  notice,  by  stating  that,  in  that  case,  the 
mere  acceptance  of  the  bill  was  prima  Jade  evidence  of  there  being  effects ;  vtA 
ho  evidence  was  brought  to  redargue  it.  (In  Scotland,  as  already  csplsised, 
tjiia  piesuiftption  arising  ftom  the  aeceptanoe  cannot.  In  general,  be  redargoid 
txcepting  by  the  drawer's  writ  or  oadk)  Tbe  same  Judge  also  mcsHioM  t  |sc» 
vipus  case  tried  before  him  at  Guildhall,  in  which  a  full  special  jury  had  fovid 
notice  to  the  drtfwer  unnecessary,  as  he  had  no  effects  in  the  drawee*s  hands. 

In  Rogers  v.  St^hens,  2  T.  R.  713»  bdng  the  case  of  a  fweign  bill,  it «» 
held  to  be  a  sufficient  answer  to  the  drawer's  plea  of  want  of  notice,  that  he  bsd 
no  efi&cts  in  the  drawee's  hands ;  and  no  regard  was  had  to  an  offer  whidi  be 
made  to  prove  that  he  had  been  authorised  by  a  third  party,  his  debtor,  to  dii« 
on  tbe  drawee  for  a  sum  which  the  latter  owed  to  this  puty,  and  that  he  bs^ 
settled  siccounts  with  this  debtor  of  his,  believing,  from  the  want  of  notice  tbtf 
die  lull  had  been  honoured.  It  was  held  that  the  plaindff  could  not  bie  wtkatd 
by  any  such  private  transaction  between  the  drawer  and  a  third  party  not  ^Vf"' 
ing'on  the  face  of  the  bill.  There  was  also  another  ground  (Vf  decbice  ia 
this  esse,  viz,  that  the  defendant  had  waved  the  objection  of  want  of  notice  b; 
a  promise  to  pay.  The  same  principle  was  recognised  in  Goodal  i^  DoUcr, 
I  T.  R.  712,  and  Wilks  v.  Jacks,  Peake,  202,  though  it  was  held  in  tbev 
cases,  that  the  circumstance  of  the  drawer  having  no  effects  in  the  drawre'i 


WHEN  THE  DRAWEE  HAS  NO  EFFECTS,  &C.        SSi 

lias  not  been  protested,  ^  although  it  has  been  suggested  that 
a  protest  is  expedient  when  the  question  of  recourse  is  to 
be  judge4  of  by  the  law  of  a  foreign  country,  as  the  want  of 
effects  may  not  there  be  admitted  as  an  excuse  for  failure  in 
negotiation*  ^  It  will  not  make  any  difference  that  the  draw« 
er  has  been  authorised  to  draw  by  a  third  party  his  debtor^ 
who  is  a  creditor  of  the  drawee,  but  is  not  a  party  to  the 
bill,  since  the  holder's  obligations  cannot  be  affected  by 
^y  private  transaction  with  persons  whose  names  are  not 
on  the  bill. '  But  it  must  be  always  observed,  that  Uie 
drawee's  acceptance  of  the  bill  creates  a  presumption  of  e^ 
fects  belonging  to  the  drawer  in  his  hands,  which,  even  m 
England,  must  be  redargued  by  other  evidence,*  and  which,' 
in  Scotland,  can  only  be  contradicted  by  the  drawer's  writ 

•  r 

hands  could  not  excuse  want  of  notice  when  pleaded  by  an  indoner ;  in  Oale 
e.  Walsh,  5  T.  R.  239,  and  SUples  v.  Okioes,  1  £sp.  338,  ahhoogh,  in  both 
tiiese  cases,  the  proof  of  no  effects  failed ;  and  in  Walwyn  v.  St  Quintin,  1  Bo% 
and  PuU.  658,  where  it  was  foiind  unnecestsarv  to  notify  to  the  drawer  the  dis- 
bonoar  of  a  biU  which  h«  had  drawn  without  any  effects  in  the  drawee's  hands^ 
vid  merely  to  accommodate  an  Indorser,  who  had  placed  title-deeds  in  the 
drawer**  hands  a»  a  security.  This  doctrine  was  likewise  adopted^  after  full  dia^ 
nisvon  with  x^ard  to  a  foreign  bill,  in  Leggv.  Thorpe,  2  Campb.  31(^  12  East, 
171»  (although  the  drawer  had  some  reason  to  expect  that  the  drawee,  who,  how- 
ever, had  no  efiects  of  his,  .would  accept,  as  being  the  executor  of  a  person  who 
was  indebted  to  him)  ;  it  being  held  to  be  established  by  Rogers  v.  Stephens;,^ 
that  there  was  no  distinctipn  <^  this  point  between  foreign  and  inland  bills.  The 
ohjection,  which  was  repeUed  in  this  case,  arose  from  the  want  of  a  protest.  In 
Haridge  v,  Daltpn,  4  M.  and  S.  2^6,  post^  558,  note  2,  the  same  rule  was  alsa 
adopted. 

'  This  has  been  found  in  Scotland,  in  ^e  cases  pf  M*Alpin/s  Creditors  and  of 
Hill  0.  Menzies  and  Anderson's  Trustee,  ante,  549,  note  3 ;  and  in  £ngland| 
^^ith  regard  to  a  foreign  bill,  as  to  which  fdone  ^  protest  is  there  indispensable^ 
in  Legg  u.  Thorpe,  ibid, 

'  Chitty,  216.  '  Vide  Jlogers  v.  Stephens,  ante,  549,  note  3. 

*  Vide  Mr  J.  Buller*s  remarks  on  Tlndal  v.  Brown,  in  the  case  of  Bickerdike 
I .  Bolmaq,  ibid. 
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i3j^,  NOT2CS>  ALTHOUGH  THfi  DRA^WBfi 

<ur  bdtha  ^  On  Aedthek*  hafeid,  if  Aeoeptanee is  r^iised^ ibeitf 
will  be  no  pre^usnptbn  of  effisets  j  and  it  will  remain  witii 
Ibe  dmwelr  to  prove  tlkat  the  dratTee  had  ^fleets  of  hk  ftltba 
titDe  of  drawing  the  bill.  ^ 

.  The  ixam€x9  however^  wiB  nbt  be  cut  off  from  the  pmf 
^gti  hf  dUe  XM^i^ti&tioQy  eVeo  thoagh  the  drawee  shouU 
luft  have  effects  of  his,  if  he  had  go<>d  grounds  for  b^liev' 
ing  that  he  had  or  would  hare  ihtm  heSbte  the  term  of  pij^ 
paent.    The  deoisiohs  to  this  pur|>ose  are  all  English;  bat 
AI7  pifoccfed  on  A  general  prhici^e  of  the  law  df  billsy  ^ 
^t  the  drawer  is  entitled  to  pt^siube^  unlesa  he  gets  notkc^ 
Aat  the  bill  has  been  hoiioiired ;  seeing  he  had  ressbn  to 
Stfppbs^  that  ther^  were  or  would  be  funds  in  the  drawee's 
hluid9  which  would  bblige  him  to  hotiotir  iU    Fdr  instancei 
although  there  are  no  effects  of  the  drawer  in  the  drawee's 
hands  at  the  time  of  drawing,  yet,  if  he  had  reason  to  think 
that  there  would  be  effects  before  the  term  of  payment^  is» 
when  he  has  consdgned  goods,  not  yet  arrived,  to  th^  drawee, 
although  the  latter  should  reject  the  goods  as  of  bad  qua- 
Bty,  and  re^se  acceptance  on  account  of  no  effects,  yet,  i 
the  drawer  has  no  notice  of  the  dishonour,  he  will  be  di$- 
dia^ged<  ^   Tlie  same  conseqiienee  inrould  seem  to  follow,  V 

*  Vkte  fir  Bellas  remarks  on  Lord  Braxfie14*t  apinioii  in  WAdtan  v.  Hv- 
il^iliiain,  1339,  note  4i.  Tbe  doctrine  tUted  in  thd  text  has  been  alrepdjrxpbo- 
cd«  miie,  i07,  etteq,  '1  Bell,  337. 

'  *  So  decked,  first  by  XxirdEnenbor^ughapQdaibTwards  by  the  whoic€>oortfif 
iing*s  Bench,  in  Rucker  v.  Hiller,  16  East  iS»  where,  under  the  arcumsJUBro 
lasted  in  the  text,  the  holder  was  non-fatted  for  w«nt  of  notice  to  tfie  drsmf' 
A  nmilar  opinion,  widi  regard  to  the  effect  of  the  drawer  having  oooaicaed  w 
the  drawee  goods  not  yet  arriyed,  was  expressed  by  l40ird  Bllenbarou|^  in  t£fS 
•:  Hiorpe,  12  East  175,  and  by  Eyre,  C.  J.»  in  Walwyn  v.  Qu  Qninbc 
1  Bos.  and  Pull  655.  In  Bobtns  v.  OOiison,  S  Gamp*  334,  where  tibe  draww 
prored  that  he  had  ho  funds  of  the  drawer  between  the  date  of  diawli^  and  tfcr 
term  ofpayment,  but  stated  that  be  had  notice,  before  the  bill  waapreMoted,  1^ 
it  WIS  diynni  on  the  credit  of  a  cargo  shipped  l^tiiedmwOTy  iitidi  W1M  to  tiM  hso^ 


BILL  OF  EXCHANGE— WaiTer—Failiire  to  Kegotiaie— In  an 
action  by  the  holder  of  a  bill  against  the  drawer,  who  had 
indorsed  it  to  him,  the  drawer  pleaded  that  the  bill  had  not 
been  duly  presented  for  payment  to  the  acceptor.   It  appeared, 
however,  that  the  drawer  had,  in  answer  to  a  demand  for 
payment,  written  as  foUows  : — "  Do  not  press  us  for  the  bill  ^ 
Though  of  old  date,  it  will  not  be  treated  by  us  in  anything  9 
but  an  honest  wtky.**^Held  that  this  letter,  whether  regarded 
Up  |« ^       *"  A  waiver  of  the  objection,  or  as  evidence  of  due  negotiation,  « 
''^  ^  was  sufficient  to   elide  the  defence.     Mitchell  and  Ck>.  v. 

mtra      Allhusen  and  Sons,  2dd  February  1870.     P.  294.  0 

had  furnished  goods  to  another  on  crexlit  till  the  end  of  the 
year»  drew  a  hill  on  him  payable  before  that  time,  it  wa$ 
held  that  he  could  not  be  discharged  by  the  holder  not  no*- 
tifjing  to  him  the  dishonour  of  the  bill,  because  he  had  n^ 
reason  to  expect  that  the  drawee,  who  as  yet  owed  him  no» 
diing,  would  accept  it.  ^  It  has  been  held  in  England,  that 
^itle-deeds  deposited  in  security  for  the  amount  of  a  hill 
trere  effects;  ^  and  an  opinion  has  been  expressed,  that  bills 
accepted  by  the  drawer  £at  the  drawee's  acconunodation 
were  also  effiscts,  and  authorised  him  to  expect  a  similar  ao 
.ceptance  in  return,  ^ 

It  seems  to  be  enough,  in  this  class  of  cases,  to  give  the 
drawer  a  claim  lor  negotiation,  if  he  has  effects  in  the 
drawee's  hands  at  any  time  from  the  date  of  drawing  to  the 
date  of  presentment  If  he  has  effects  at  the  time  of  draw- 
ing, he  has  a  right  to  e3q)ect  that  the  bill  will  be  honoured 
on  that  account,  since  it  may,  for  any  thing  that  he  knows,  be 

of  a  brpto  ftf  9tJifh  Mid  pf  ^hidv  ib»  pracf^s  werp  to  be  given  him  to  9pgy^ 
the  billy  It  was  held  neoessaiy,  by  Lord  Ellenborougfa,  to  prove  notice  of  the  dis- 
honour  of  the  bill  to  the  drawer. 

'  This  case  is  stated  by  Eyre,  C.  J.,  in  Walwyn  v.  St  Quintxn,  1  Bot.  atid 
PulL  SO. 
«  darvdge  v.  XlsHon,  ^  M.  and  3.  896, 

■  In  ITalwyn  v.  St.  qpmt>nf2Esp,  515, 1  Bos.  and  PuU.  652,  where  an  in- 
Horser,  for  whose  accommodatioo  a  bill  was  accepted,  bad  deposited  title-deeds 
with  the  acceptor  as  a  security,  Eyre,  C.  J.,  left  it  to  the  Jury  to  say,  whether 
there  were  effects  in  the  drawee's  hands,  and  they  found  that  there  were  eflfects 
belon^ng  to  the  indorser. 

«  I^r  Ixvd  Gbaneellor  Eldon  in  exparU  Heeilh,  8  RoseV^.  C.  HI,  9  Ves. 
and  Bessnes,  240u2.  The  same  doctrine  has  been  since  held  very  iccenlly  at 
Nis  Prisis,  where  the  holder  of  a  bill  was  foqnd  to  have  lost  his  claim  against 
the  drmmr^r  by  failing  to  notify  its  dishonour,  in  respect  the  drawer  had  a  right 
to  drssr  on  the  drawee,  fnm  bemg  liable  on  other  bills  accepted  by  Um  far  the 
rf  rawee*s  accommodation,  and  on  which  the  latter  had  raised  money ;  Spooncr  t. 
( Gardner,  Ryan  and  Moodie's  C.  N.  P.  84«. 
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presented  for  acceptance  as  soon  as  the  holder  recmes  id 
Hie  drawer  will  therefore  be  entitled^  m  such  a  case^  to 
insist  on  notice  and  every  other  requisite  of  negotiadoiiy  ti^ 
though  the  infects  should  be  withdrawn  before  the  date  of 
presentment*  For  the  bill  might  perhaps  be  presented  inune^ 
diately,  in  which  case  the  effects  which  he  then  had  in  the 
drawee's  hands  would  have  ensured  acceptance ;  and  his 
Tight  to  notice,  being  thus  acquired  by  his  iona  ,/iifet  in 
drawing  the  bill^  cannot  be  taken  away  by  any  futiore  shift- 
ing of  the  balance  between  him  and  the  drawee,  because 
that  woiild  lead  to  endless  investigations  inconsistent  with 
the  nature  of  bills.  ^    On  the  other  hand,  although  there 
should  be  no  effects  of  the  drawer  in  the  drawee's  hands, 
either  at  the  time  of  drawing,  or  even  at  the  date  of  pre- 
sentment for  acceptance,  yet,  if  the  bill  has  been  accepted) 
and  effects  of  the  drawer  come  into  the  drawee's  hands  be* 
fore  the  term  of  payment^  notice  of  non-payment  must  be 
given^  because  the  drawer  actually  has  effects  in  the  drawee's 
hands,  so  that  it  is  of  no  importance  whether  he  amteiii* 
plated  this  at  the  time  of  drawing  or  not  ^    It  is  doubtful, 
however,  whether  such  a  subsequent  receipt  of  cfectswoaM 
'etltide  the  drawer  to  claim  either  protest  or  notice,  if  accep 
tance  had  been  previously  refused  on  the  ground  of  no  ef^ 
fects ;  because,  according  to  some  English  decisions  already 
cited,  3  the  holder  is  not,  in  such  a  case,  bound  to  present 
again  for  payment,  and  if  not,  he  is  entitled  to  assume,  from 
the  reason  assigned  for  non-acceptance,  that  there  are  no 
.effepts,  in  which  case  he  is  not  liable  either  for  notice  or  ibr 

.    ^  9o  ditdiied  per  Lord  EXkBhvtmiifh 
.2Ciiig*t  Bench,  in  Oni^  Magcpni^  7  £«t  359p 

*  Tbift  was  held  by  Lord  ^Uenhoroughi  under  the  circu]nt«not»  tt^lrf  iR  the 
m^  in  Hammoml  v*  Dufresne,  3  Camp.  Ii5;  and,  though  the  omt  m&aAow 

•  iraidt  brought  before  the  whole  Courts  his  Lordship's  direction  on  daa  fokx 
.l^as  not  qucstjoned. 

•  Ante,  461» 


HAS  KO  EFFECTS  OF  THE  I^IIAWEIU        -      SSS 

«ny  Other  step  of  negotiatioa.  llier^  does  xiot^  however^  ap-» 

pear  to  be  any  decision  on  this  poinU    tn  the  other  case 

now  supposed,  of  the  bill  being  accepted,,  and  there  being' 

efieots  lodged  with  the  acceptor  beficire  the  term  of  paymehtf 

it  will  be  of  DO  -oonsequenee  though  the  effects  should  not 

be  equal  to  the  amount  of  the  bill;  because,  ^^  if  there  waa 

*^  an  open  account  between  the  parties,  and  the  acoeptora 

'^  were  indd>ted  in  any  sum  to  the  drawer  before  the  failla 

*^  fell  due,"  it  has  been  said,  that  he  had  not  iiecessariljit 

ground  for  believing  that  his  bills  would  be  dishonoured,  h 

Eyen  in  the  case  of  two  biUs  falli^  due  at  difierent  dates^ 

either  of  which  eSLoeeded  t)ie  sum  that  the  drajwee  ultimat&4 

ly  owed  the  drawer  befisore  they  respectively,  fell  due^  it  haa 

been  lield^  that  the  drawer  was  not  necessarily  to  suppose 

that  either  of  them  would  be  dishonoured ;  and  therefore  it 

was  found,  that  neglect  to  notify  the  dishonour  of  either  to 

the  drawer  discharged  him  from  both«  ^    On  the  same  prin^ 

ciplep  when  ike  drawees  have  effects  of  the  drawer  in  theii! 

hands  at  the  time  of  presentment,  although  he  owes  them 

a  much  larg»  sum,  and  though  they  have,  without  hia 

imowle^ga^.  appropriated  these  effects  to  pay  it,  he  will  aliU 

be  entitled  to  notice ;  because^  without  notice,  he  eannot 

know  either  of  the  appropriation,  or  that  credit  has  hben 

refused  him  on  account  of  these  ieflfects.  ^ .  When  then  is  a 

# 

current  account  between'  the  parties,  the  dmwer  s^em^  ia 
all  cases,  entitled  to  due  negotiation  and  notice  because  he 
may  othenwe  believe  that  .the  bill  has  been  honoured  on  the 
credit  of  the  aocount.  #  Some  of  these  opinions,  seem  to 
have  been  accompanied  with  a  strong  feeling  of  doubt  as  to 
the  propriety  of  the'  deciskms  dispensing  wiA  hotice  ahd 

■  Per  ILord  Ellenborough,  in  Thackrsy  v,  Bbckettj  3  Cbnipb.  164. 

•  n>ia. 

*  Blackhen  r.  Dorien,  2  Campb.  50.%  pit  Lord  EUenborougll^. 

*  Ibid, 
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ai|g9tifMioii  ittii  when  the  drainer  btw  no  effbcte ;  ^  bnt  ndl 
tpimoitti  do  Mt  iq^penr  to  bt  inBansistait  jrith  ^tu^ftimafin 
fjf  4ltf  s«  jdcsoifiMBs.  'A 

,  Tht  idkotttEiBe  vvbieh  lia»  be^  iu»r  oKjilaiiifidt  as  lo  1^ 
ifa^ter  iiaraig  graemlly  no  oUum  tp  sotioe  or  nogotiaiaaB 
viicii  he  has  not  fiinda  iii  the  dravee^s  handai  ej^Iias  likt« 
%iae^  dungh  under  eertain  mndificationa,  to  that  qwaeB 
of  doouaaents  called  aooommodatieivliiUs  or  notes,  in  vhidi 
^  puties,  without  hairing  any  real  teansaetionflmpiiglhcm* 
iebnu^  anbscfibe  bills  or  notes  under  tdie  dUfirent  chaatao* 
tars  of  draa«er%  acceptors,  or  indoesersy  merely  that  they  n^ 
be  discouBtBd  by  a  bank,  and  the  proceeda  of  the  diaoooac 
applied  to  the  use  of  cneof  Aem,  who  is  the  pazty  aeoooi* 
aandpftiid>  In  such  transacdons,  when  they  are  entaeed  in* 
•o  Jxa  'the  Aaweffs  behoof,  the  drawer,  though  he  hee  net 
any  effisets  in  the  drawee's  hands  at  the  date  of  the  biU^  is 
still  fntided  to  notice.  For,  it  has  beei)  held,  ^  thatinewcli 
biUs  the  draxvee^  by  die  mere  act  of  aocaptance^  adasits 
Aaihe  has  got  ealueirem  the  drawer,  if  not  at  the  dale  of 
lie  bfll,  at  least  at  the  dues  of  discounting  it)  and  that) 
ihereftip^  if  .  tfa^  4ret7er  is  obliged  to  pay,  1^  has  4iiece  le- 
eooeae  i^jaiBBt«be.dniwee  as  the  proper  debtor.  Bn^  ia 
aederioisecare'this  recourse^  it  i^  nnassBt)r,  if  the  drawsa 
ftds topnyv  Aat  the  usual  ataps  <lf  negotiation  shoidd  be 
adc^tadi  and  that  die  drawer  [dioald  have  timeons  notase  of 
ndi»payiniinit,  as  in  any  other  biU,  to  enable  hkn  to  tdke 
BuasaniM  against  die  drawee*  Aeoofdingly^  in  a  cese  ^ 
ddslaad,  9  where  a  party  had  draWn  a  Ullfer  the 


*<  Judges  of  gnat  aoibority  bmne  ddobtod  of  the  proprwly  of  the  nik  laid 
«<  in  Bk^km^kt-p.  Bofapm;  sad  I  evftfjiXjf  will  iiot  |»vs  it  af; 
FSd»  alto  hit  Lordahip't  icmaiks  <m  the  Mine  wbject  in  Oir  wl  Myaiw^  ^ 
£aeL  360^  and  in  Ligpe  V.  TlKKpcy  12  JSsiL  17L 

*  AMtBt  111,  note  1,  and  caMetheninalat«L 

i  Gohmid  and  otficn  vk  M<Neill  and  Company,  Mh  Maj  1814v  F.  C.  tfts 
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dalion  of  the  acc^tor,  the  Court,  proceeding,  aot  on  the 
fittst,  tvhtch  appearod  on  investigation,  viz«  that,  vhen  the 
bill  heeame  due,  the  drawees  had  funds  of  the  drawer  in 
their  hand%  though  not  to  its  amount,  but  on  general 
grooads  applicable  to  all  accommodation-bills,  dedded  that 
ihe  dn»re^  was  discharged  by  the  holder's  neglect  to  notify 
io  faikn  die  non-payment  of  the  bilL  On  the  same  prindpLM 
^which  have  been  now  stated,  it  was  hel)d>  in  an  English 
casc^  I  diat  the  drawer  of  a  bill  was  entitled  to  notice  from  the 
IMiyee,  idthough  the  payee  only,  and  not  the  drawer,  had 
Amds  in  die  accq)tor's  hands.  For,  in  that  case,  the  draw^ 
er  had  truly  signed  for  the  accommodation  of  the  acceptors, 
JBrho,  I^  their  acceptance,  admitted  themselves  to  be  the 
proper  debtors  in  the  bill,  and,  consequently,  his  debtors, 
if  he  should  be  obliged  to  pay  the  bill  through  their  default, 
undAerefore  he  had  a  right  to  negotiation  and  due  notice, 
-that  he  might  be  ^labled  to  secure  his  relief  against  them. 
Thk  {Mincifde  ought,  perhaps,  to  have  led  to  a  different 
judgment  from  what  waa  pronounced,  in  a  case  ^  where  the 
■payee  Had  indorser  of  a  pipmissory-note,  who  had  no  funds 
In  the  maker's  baqds,  but  had  merely  lent  him  his  name  to 
rmse  money  upon  it,  though  he  knew  at  the  time  that  he  was 
insolvent,  was  found  liable  to  the  holder  without  either  due 
presentment  or  notice  of  dishonour.  In  this  case,  the  de- 
fendant was  in  the  situation  of  drawer  of  a  bill  payable  to 
htmsietf,  and  the  maker  in  that  of  acceptor ;  and  tlie  latter, 
having  got  valn6  in  the  proceeds  of  the  discount,  was  liable, 
«s  in  any  ovdlnary  bill,  to  the  defendant,  who  had  there^ 
fore  a  clear  right  to  notice,  that  he  might  make  good  his 

Mine  dactrin«  is  also  said  to  have  been  held  very  recently  in  an  action  by  the 
holder  against  the  drawer  of  a  bill  drawn  for  the  accommodadon  of  the  drawee^ 
in  Hm  9.  Kaad^  1  Dowl.  and  Ryl.  C.  N.  P.  25. 

I  Scott  V.  JJSardt  1  Campb.  24Sy  par  Lord  EUenborough. 

*  De  Berdi  v.  Atkinson,  2  H.  BU  S96. 
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mtieC  His  knowledge  of  the  maker's  insolvency  was  a  or* 
«ttmstaiiee  which  could  not  be  allowed  to  diq>enfie  vidi  dw 
strict  rules  of  negotiadcm*  The  soundness  of  ihe  deosiaa 
now  mentioned  has  accordingly  been  mncb  cpicstieind;! 
juid  it  has  been  at  last  over-ruled  by  moiie  lecent  cases.  Ib 
one  case,  >  where  a  person  lately  insolvent  had^  widt  tk 
-view  of  raising  money  to  recommence  business,  gnmtBd  a 
promissory-note  payable  on  demand  to  the  defendant,  vIm^ 
as  in  the  preceding  case,  indorsed  it  to  give  it  credit  ttntit 
might  be  deposited  with  the  plaintiff's  bankers,  andtheyyk 
"Oonsequenoe,  not  only  made  advances  on  it  at  first,  but  r^ 
Aewed  them  at  the  end  of  six  months  without  thedefeadanlfi 
knowledge ;  the  plainti£&,  having  &iled  to  give  the  defendsst 
jiotice  of  its  noU't'payment^  were  found  to  have  thereby  ds* 
charged  him« 

In  another  case^  ^  where  a  party  had  indorsed  for  the  l^ 
4»mmodation  of  the  granter,  a  promissoryniote,  made  pqr* 
able  to  himself,  being  thus  in  the  same  situation  as  if  k 
drawn  and  indorsed  a  bill  payable  to  hims^  for  tk 
dcm  of  the  acceptor,  it  was  held  that  tbe  in* 
<daraer  was  dischaiged  for  want  of  due  pres^itment  of  tk 
;biU,.  and  due  notice  of  its  dishonour,  though  he  was  swait 
of  the  grsnter's  bankruptcy  when  he  interponed  his  gosnih 
tee  for  bim»  Both  these  decisions  are  contrary  to  the  pn- 
ceding  decision  of  JDe  Berdt  p^  Atkinson,  and  eonfoiiDaUe 
.with  the  general  doctrine  already  stated*  On  the  otkr 
iiand,  in  a  case,  ^  where  a  person  lent  bis  name  as  psyer 
<and  indorser  of  a  note^  to  secure  a  composition  due  by  tk 
maker,  and  took  effects  from  the  maker  to  answer  it,  itvss 

>  Vide  note  ob  tbe  dedsioD  by  Barnes,  in  Bftyley  on  Bills,  SIS^  4tbc& 
note  136,  ponfirmed  by  the  learned  author  himself  in  the  text,  249. 
'  Smith  V.  Beckett,  13  East.  187. 
"  Nicholson  p.  Gouthit,  2  H.  Bl.  ^9. 
*  Corncy  i\  Di  CosU,  1  Esp.  303. 


V  y  J  I  u  '  i  r  •  I 


>iOTi€£  IK  ACCOMMODATION-BILLS  A^'I>  NOTES.    559 

held  that  lie  had  bo  ri^t  to  notice,  seeing  he  had,  by  tho 
jirooeeding  above  mentioned,  given  up  his  claim  of  recourse 
against  the  maker,  on  account  of  ^rhich  alone  he  had  any  in« 
terest  to  require  notice. 

Parther,  if  the  drawer  of  a  bill  subscribes  it  as  drawer  for 
the  accommodation  of  some  other  party;  for  instance  an  in* 
dorser,  (being  quite  aware  that  all  the  other  parties  likewise 
sign  for  his  accommodation,  and  that  therefore  he  has  no 
claim  against  them,)  he  will  still  be  entitled  to  notice  and 
due  n^otiation,  that  he  may  secure  his  recourse  against  the 
party  whom  he  accommodates.  In  a  case  already  cited,  ^  it 
was  laid  down  generally,  that  the  holder  of  a  bill  cannot  be 
relieved  from  the  necessity  of  giving  notice  to  the  drawer, 
unless  *^  by  proving  that  the  bill  was  for  the  accommoda* 
"  tion  .of  the  drawer."  The  principle  of  this  doctrine  seems 
to  be^  that  any  party,  whether  drawer  or  indorser,  is  en- 
tided,  ex  Jade  of  the  bill,  to  due  negotiation  and  notice  with 
a  view  to  his  recourse  against  the  prior  parties  ;  and  that, 
though  it  should  -appear,  which,  in  Scotland,  it  cannot  do 
otherwise  than  by  his  writ  or  oath,  that,  notwithstanding 
the  form  of  the  bill»  none  of  the  parties  in  it  is  liable  to  him 
but  one,  for  whose  accommodation  he  signed  it,  this  evU 
dence  most  be  taken  with  the  qualification  annexed  to  it,  so 
as  to  entitle  him  to  negotiation,  and  notice  wi^  a  view  to 
his  necour^e  against  this  party,  as  much  as  witli  a  view  to 
his  recourse^  in  the  ordinary  case,  against  the  prior  parties 
on  the  bilk  The  rules  of  negotiation^  therefore,  are  not 
relaxed  in  such  a  case,  but  are  only  enforced  with  a  dif» 
ferent  view*  Accordingly,  in  one  case,  where  a  bill  had 
been  signed  by  a  person,  as  drawer,  for  the  accommoda- 
tion of  a  posterior  indorser,  it  was  decided  that  the  hold- 
er's claim  against  the  drawer  was  discliarged  by  his  not 
giving  the  latter  due  notice  of  the  non-payment  of  the  bill, 
though  neither  he  nor   this  indorser   had   effects   in   the 

'  Golsmid  and  others  r.  McNeill  and  Company,  26ili  May  18J1',  F*  C 
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drawee's  hands.  ^  One  (^  the  Judges  '  hdd  that  ths  d^ 
dant  might  have  had  recourse  against  the  drawee,  tkoo^ 
he  had  no  effects^  as  he  had  accepted,  diereby  rendeiiif 
himself  the  principal  debtor.  But.the  decision  proceeded, 
on  the  ground  of  the  drawer's  claim  of  recourse  figainstdie 
indorser,  for  whose  accommodation  he  subscribed,  {ran 
which  claim  he  was  precluded  by  the  want  of  due  notice.  A 
different  rule  seems  to  hare  been  followed  under  neaily  tk 
99me  drcumstances  in  another  case,  ?  where  a  party  htnng 
drawn  a  bill  to  accommodate  the  payee  and  indorser,  ife 
had  deposited  effects  in  the  drawee^s  hands»  thoogk  tb 
drawer  had  ncme,  the  drawer  was  found  not  discharged  for 
want  of  notice,  though  notice  appears  to  have  been  aeos' 
saty  to  secure  his  recourse  at  least  i^pinst  the  indoner 
whom  he  had  accommodated,  Biit  this  decision  was  cea- 
sured  by  all  the  Judges  in  the  case  first  mentioned,  aad  mq 
therefore  be  considered  as  overruled  by  it 

The  want  of  effects  belonging  to  the  drawer  in  the  buds 
of  the  drawee  will  afibrd  no  excuse  for  neglecting  to  givt 
notice  to  the  indopser,  or  for  failure,  so  far  as  he  is  cancetih 
fd^  in  any  step  of  negotiation.  For,  whether  the  drant 
has  e£&cts  of  the  drawer  or  not,  the  indorser  has  acbiffli' 
recourse  against  the  drawer,  or  against  the  drawee  if  k 
has  accepted,  even  though  he  has  no  effects ;  and,  vithi 
view  to  this  claim,  he  is  entitled  to  regular  notice,  4  and  due 
negotiation*  Accordingly,  in  an  action  by  the  holder  tg^aiA 
the  indorser  of  a  bill  granted  for  the  drawer's  aocommodir 
tion,  it  was  fimnd  tliat  the  deCendant  was  discharged  Iqrtti 

>  Cory  D.  Scott,  3  B.  «nd  A.  619.  '  AblMt,  C.  J» 

■  Walwyn  v.  St  Quintan,  1  Bos.  and  Pull.  652. 

*  This  was  held  by  Lord  Kenyon  in  Wilks  v.  Jacks,  P^ake,  802,  altboog^^ 
appeared  that  the  drawer  had  no  efTecs  in  the  drawee's  hands,  it  bciiig  bcU  t^ 
|he  indorser  had  no  6onoem  with  the  accounts  between  llie  drawer  and  'c**^ 
tor.  |t  wps  also  held»  un4cr  the  U^e  circ|iiD9tpi|ce%  in  Qopdil  P*  1^0^  ^ 
T.  R.  712. 
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hayiDg  got  du^  notice  of  its  dishonour.  ^    In  another  case,  ^ 

where  a  bill  draurp  without  value  of  the  drawer  in  the 

drawee's  h^ds  had  not  been  presented  for  acceptance  till 

after  expiry  of  the  days  of  grace,  when  it  was  dishonoured^ 

'this  want  c^  negotiation  was  found  to  exclude  recourse  oa 

it  against  an  indorsen     Some  doubt  has  been  thrown  on 

this  decision  by  a  learned  author,  ^  but  it  seems  to  follow 

from  the  principles  already  stated ;  for  presentment  in  due 

time  is  as  essential  as  due  notice  to  enable  the  indorser  to 

nudoe  good  his  recourse  against  the  drawer  or  acceptor, 

since  it  is  the  immediate  foundation  of  such  recourse,  and 

without  it  there  cannot  be  any  due  notice*     A  similar  decl-* 

sion  was  given  in  favour  of  the  indorser  of  a  bill  drawn 

without  ^fEects  of  the  drawer  in  the  drawee's  hands,  in  re-» 

spect  tlut  the  holder  had  neither  duly  protested  the  bill, 

aor  given  the  indorser  regular  notice  of  its  dishonour.  ^   The 

doctrine  now  stated  seems  equally  applicable  to  every  step 

of  nbgotrntion.     But,  independently  of  what  has  been  sta- 

ted,  although  an  indorser  should  kiiow  that  all  the  parties 

who  would  have  been  liable  to  him  ex  facie  of  the  bill  have 

merdy  ngned  it,  like  himself,  by  way  of  accommodation,  and 

should  tfaereibre  have  no  recourse  against  them,  but  only 

against  a  posterior  indorser  for  whose  accommodation  he 

has  subscribed,  he  will,  on  the  same  principles  which  have 

been  already  explained  with  regard  to  the  case  of  a  similar 

claim  dga^nst  the  drawer,  be  entitled  hoxh  to  negotiation  and 

notice  thnt  he  may  secure  his  recourse  against  the  indorser 

liable  to  him.     The  contrary,  indeed,  was  once  held  on  the 

authority  of  De  Berdt  r.  Atkinson ;  ^  but  that  precedent,  as 

*  On  r.  Turnbull,  1791,  Morr.  1617. 

*  Ran  «.  GiMsibrd,  21st  June  1755,  Morr.  1590. 
'  1  Bell^  a39,  note  SL 

*  FialBson  r.  Ewen,  1?d  Feb.  1773,  Morr.  1597. 

*  Per  Lord  Ellenborough  in  Sisson  c.Tomllnson,    Chitty,  201,  SelwjTi't 
^«  Vf,  337y  note  31,  where  bu  Lordship  held  that  the  indorser  of  a  bill,  ivbo 
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already  shewn,  has  been  now  entirely  set  aside ;  ^  and,  iMi 
reference  to  the  case  of  an  indorser,  wh^e  a  party  indorsed 
a  bill  which  had  been  drawn  without  effects  in  the  drawee'^ 
hands,  for  the  accommodation  of  a  subsequent  indorser,  it 
was  decided,  after  full  consideration,,  that  the  holder,  by  ne» 
glecdng  to  give  notioe  to  this  indorser^  had  discharged  l^im, 
seeing  diat  he  was  thus  prevented  from  following  out  his  re* 
course  against  the  party  whom  he  had  accommodated.' 
Lord  ElIenboFOogh  distinguished  this  case  from  the  pre* 
ceding  one,,  on  the  ground  that^  in  this  case,  the  indoner 
did  not  know,  at  the  time  of  indorsing,  that  the  drawer 
had  no  ef&cts  in  the  accceptor's  hands ;  and  it  is  probaUe 
that,  on  this  ground,  he  might  also  have  a  claim  f^gunstdie 
acceptor,  whetlier  the  aceeptor  had  e&cts  or  not,  seeiiig 
that  he  relied  on  I^im  at  the  time  of  his  indorsement,  aspri^ 
mary  debtor.  But  the  rest  of  the  Court  considered  the  csse^ 
independently  of  this  circumstance,  solely  with  refereiioe.tt>* 
his  recourse  against  the  party  whom  he  had  acoommodatedL 
The  principle  of  this  decision  has  been  already  exphdnedr 
as  applicable  to  a  similar  claim  of  recourse  by  an  indorser 
against  the  drawer.  On  the  same  principle,  it  has  beeadb* 
cided,  that  a  person  who  had  indorsed  bonajide^  at  tkfrrer 
quest  and  for  the  accommodation  of  another,  s  bill  which 
was  drawn  and  accepted  payable  to  him,  but  in  which  both 
the  drawer's  and  acceptor's  names  were  fictitioue^  waaaol**. 
withstanding  discharged  for  want  of  notice,  seeii^  h^  re- 
quired notice  to  make  good  his  recourse  against  the  parly  foP 
whose  accommodation  }ie  had  indorsed  the  bilL  «^ 

has  given  no  consideration  for  it,  and  knows  that  the  drawer  has  no  cfllcts  h  te 
drawee's  hands,  is  not  entitled  to  notice. 

>  Of  this  case,  Park,  J.,  safs,  in  Free  v.  Hawkin%  thalit  «haabcaijM>Bi^ 
«  every  printed  book,  and  in  the  practice  of  every  one  at  the  bar.** 

*  Brown  v.  Maffey,  15  East.  216.    '&>  decided^  in  that  case,  liist  bjtofd 
|()len}>orough,  and  aAerwards  by  the  whplp  Court  of  King's  Bench, 
t  »  Leac|i  f.  Ilewitt,  4  Tnimt.  73}- 
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'  It  seems  to  follow,  from  what  has  been  already  stated, 
that  die  recognition  of  a  drawer  or  indorser's  recourse 
against  the  parties  for  whose  accommodation  he  signed  the 
bill,  though  these  parties  should  not  be  liable  to  him  exyb- 
cie  ct  it^  does  not,  as  a  learned  author  supposes,  ^  depend 
on  die  same  principle  on  which  it  was  once  decided,  though 
contrary  to  what  is  now  setded,  that  the  holder  o(  a  bill  which  is 
accepted  for  die  drawer's  accommodation  discharged  the  ac- 
ceptor, who  was  only  a  surety,  if  he  gave  time  to  the  drawer 
who  was  truly  principal  debtor.     The  error  of  this  doc- 
trine, as  to  the  onerous  holder  of  a  bill,  consisted  in  not  ob- 
ierving,  that  whatever  might  be  the  relation  of  the  parties 
inier  «e,  with  reference  to  their  mutual  claims  of  relief,  the 
holder  of  the  bill,  even  diough  he  should  be  aware  of  these 
mutnal  daims,  takes  the  bill  on  the  faith  of  their  several 
<4)Iigstions  to  him,  as  appearing  ex  facie  of  it,  and  is  there- 
fere  etititled  to  treat  them  accordingly.  ^    But,  on  tlie  con- 
trary, when  a  party  signing  a  bill  for  the  accommodation  of 
another,  knows  that  the  other  parties  are  in  die  same  situa* 
tion  with  himsdf,  he  has  evidendy  no  claim  against  them, 
since  he  is  aware  that  tliey  signed  merely  for  the  party 
aceoHunodated,  and  hence  his  claim,  like  theirs,  can  only 
be  against  that  party.     His  siti^ation  is  not,  therefore,  at  all 
analogous  to  that  of  an  onerous  holder  of  the  bilL     It  is- 
only  when  he  is  ignorant  of  the  other  pardes  having  signed 
mereljr  by  way  (^  accommodation,  and  believes  them  to 
have  jdrafwn^  accepted,  or  indorsed  the  bill  for  value,  that 
he  has  &  claim  analogous  to  and  depending  on  the  same 
principde'wiih  that  of  the  onorous  holder  of  an  aecommoo 
daltian4}iUr.  * 

Notice,  or  any  other  requisite  of  negotiation,  may  be 
wanred  by  the  party  endtied  to  require  it*  The  objection, 
that  a  particular  party  has  not  got  notice^  is  endrely  per-. 
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soiwl  to  that  poFty.    Tte  purpose  of  nodoe^  m  ahodly  ci- 

plained,  is,  that  the  party  who  receives  it  aaay  ttkt  nies* 

sures  to  secure  his  own  indemnity ;  and  though  k  \us  taeea 

deemed  expedient  to  presume^  without  idiowiag  evideooe  to 

the  contrary,  that  this  object  has  been  frustTfited  in  aUftsai 

wherein  notice  is  neglected,  yet  sueh  a  prestunption  will  be 

obviated  if  the  party  interested  chuses  to  renowioe  thehe^ 

nefit  of  it.    His  waiver  of  notice  aflbrds  &e  bes^  of  di  m» 

dence,  viz.  his  own  admission,  that^  as  to  him^  noCito  wsssa^ 

perfluousw    It  is  not^f  therefore,  the'  revival  <^  a  ^iydiB^gadt 

claim  of  recourse  agdinst  him,  but  a  deckipaitiOn  thai  ihcM 

was  no  ground,  in  point  of  feet,  f<Hr  the  oidy  plea  on  which  dM 

claim  could  be  disch(u-ged.    Henee,  tf  all  tibe  other  paitifiS 

have  got  notice  excepting  the  last  indorser,  who  waived  hi 

right  to  notice  and  pays  the  bill  Or  note,  h  cannot  be  ugeA 

against  his  consequent  recourse  on  the  pfeoedibg  parties^  Ihil 

tliough  he  may  thus  revive  a  discharged  claim  HgrfilBt  Ubh 

self,  he  cannot,  without  their  consent,  revive  hia  date  of  te* 

course  against  them,  which  has  been  also  extinguished*  For, 

in  theyfr^^  place,  he  has  merely  hindered  the  princi^  fironi 

being  discharged,  by  abandoning  the  onfy  objeotion  wUdk 

could  have  that  eff^t,  and  which  being  personal  to  himself 

is  j%a  tertii  to  any  other  party.     The  other  parties,  mdeed, 

as,  in  the  case  now  supposed,  they  have  got  notice^  eooU 

not  have  resisted  a  claim  for  the  hill  or  note,  if  madeagaiosl 

them  directly  by  the  holder.     But,  if  the  want  df  ikitica 

entirely  discharged  the  last  indorser,  so  as  to  Under  him 

from  reviving  the  claim  as  to  them  by  waiver  of  notioc,  tba 

result  would  be,  in  th^  case  now  supposed,  that- ilioagb 

they  were  liable  directly  to  the  holder,  they  wvndi  not 

be  liable  in  relief  to  the  indorser,  although  he  had  stood 

between  the  holder  and  them,  by  making  payment  in  ifaeff 

place.    It  is  only  by  sui^sing  that  the  want  of  notioa  does 

not  extinguish  the  claim  against  him,  but  merely  afibrds  s 

ground  of  personal  objection,  which  he  may  renounce,  thst 
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feoomve  against  diie  other  parties  can  be  preserved. 
Hub  nco^fitm,  haweverf  caimot  subsist,  unless  these  other 
psTtieB  liaire  likewise  got  notice  or  waived  it ;  since  tk^  irant 
of  it|  if  it  is  not  dispensed  with,  ymU  discharge  them  from 
all  ^Isilns  on  the  bill  or  note,  whether  by  the  holder  or  any 
odi^  party.     Presentment,  protest,  and  other  steps  of  ne«* 
goCifltion,  depend  on  different  principles  ;  for  as  they  must, 
fiom  their  nature^  either  subsist  absolutely  as  to  all  the  par- 
tieSf  or  hare  been  altogether  neglected,  any  party  may  no 
doabt  dispense  with  them#  as  he  does  with  the  want  of  no- 
tice; but  all  claim  against  the  other  parties,  whether  by  him 
or  by  the  holder,  will  be  extinguished,  unless  these  parties 
likewise  h^ve  dispepaed  with  them. 

Qd  the  {>rinc^es  whiph  have  been  now  explained,  it  is 
competent  ibr  any  party,  in  so  far  as  he  is  himself  concern- 
ed^ to  dispense  either  with  notice  or  with  any  other  requisite 
of  negotiaticm.  '  It  has  been  held,  that  this  may  be  done  by 
making  a  partial  pajrment,  ^  or  by  a  promise  to  pay,  made 
after  the  failure  in  negotiation  has  pccurr^,  ^  or  a  promise 

'  la  Vaqgban  v,  JP^Uer,  8  Str.  1946,  which  wbs  an  sdion  by  the  indonee 
agttiMt  the  indoner  of  a  note,  it  was  held  by  Lee,  C  J.,  that  a  partial  payment 
by  the  defe&d^^  was  siiiBcient  <$  to  dispense  with  the  proof  of  a  demand  on  die 
**  maler  o£  tlie  note.^'  In  Horford  v.  Wilson,  1  Taunt.  12,  wtiidi  was  an  ac- 
tion bf  Am  indoraep  of  a  bill  against  the  drawer  and  indorser;  an  admission  by 
tbe  dafimcifliit**  attorney  that  the  defendant  had  made  a  partial  payment,  was  helcl 
sjuiMttit  bgr  tbe  Court  of  Conunon  Fleas  to  exclude  an  objection  that  there  had 
not  been  sufficient  proof  of  notice. 

'  Tbis  was  held  by  Baymcmd,  0.  J.,  in  Haddock  v.  Bury,  mentioned  in  a 
note  to  7  East.  S96,  with  regard  to  the  efifect  of  a  subsequent  promise  by  an  in- 
dorscr  in  oivvitttliig  the  objection  that  a  djemand  had  not  been  made  in  sufficient 
time  upon  the  dnurer.  The  objection  seems  to  hare  proceeded  on  the  doctrine, 
DOW  ez]doded,  tliat  a  demand  must  be  first  made  on  the  drawer,  in  order  to 
chai^ge  tbe  indoracr.  But  the  rule  as  to  the  eflfoct  of  a  promise  in  obriating 
the  objcctlqn,  is  notwithstanding  correct.  A  similar  decision  was  giren  under 
the  directkm  of  "Wilmot,  J.,  in  Wfaitaker  v.  Morris,  detailed  by  Cfaitty,  fSi, 
note  ^,  as  to  tfie  effect  of  a  subiequent  promise  to  pay  in  obviating  the  objection 

8n 
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by  kaplimtiQiv  svch  as  a  pronuie  to  <^  see  thefaia  {Modf  ^ 
or  by  aa  ftckodwiedgmeiit  tbat  it  must  be  paid;  ^  or  -eiflQ 
by  a  proouse  of  the  indarser,  made  in  answer  to  a  lettBrd^ 
nanding  paynwut,  that  when  be  coiies  to  town  be  wiU  set 
tbe  matter  right; '  or  a  promise)  upon  beh^^  asked  fcr plf 
a»nt,  to  aee  the  aceeptot^  and  call,  tbgeAer  with  bbs,  ^ 
die  holder;^  or»  lastly^  by  notice frooi  Ae  dcAndaiitliDAe 
drawee  not  to  pay,  the  efeot  of  wbndi  eiroimaaianee^  hm- 
ever,  appears  to  be  donbtfiil,  though  it  e^tainly  pi^ito 
him  froDi  pleading  that  he  had  reason  to  sttppoae  payiKOt 
waamade.^  AtaUevents^sobhanotieewfllMtbecoiisideMl 
as  diBpauring  with  presmtmost  of  the  bilL  <^  barecsnisaa 
in  Scotland,  7  it  was  held,diattheind<MMf8df  aMll  wereaoi 
to  be  eonsidered  as  wairing  the  necessity  of  notice  tteidj 
becausey  on  receiving  a  letter,  from  Uie  holdera^  kn^  ste 

•f  VMi  Of  nodot.  llw  feKU0  doctrine  wMkeld^LofrdKiaqNiftaiWIb* 
Jocksy  Peake,  2(A,  in  inswer  to  an  dbjoction  of  wast  of  noli^oi  hf  JLovd  & 
lenborough,  in  answer-  to  a  nmilar  objection  in  Gibbon  «.  Coggan,  8  Cuofb. 
IBS ;  by  Ihe  Court  of  King's  Beodi  in  Lundie  v.  Robertson,  7  Eatt.  231,  » 
to  tbe  effect  of  sucb  a  promise  in  superseding  the  necessity  of  proof  of  nolioesr 
prcsenttncpt ;  by  Biyley,  J^  tnth  ntfcrenoe  lo  the  OtgeOlioil  of  noa-ffeffBttsflk 
in  Taylor  v.  Jonesi  2  Cmpb.  105;  by  Lord  ^enborough,  wilii  nSw^ss  a 
tbe  objection  of  want  of  BotsM^  In  Wood  «•  Brown,  1  Static.  217;  andwilb  i^ 
ferenoe  to  tbe  want  of  pioof  of  presentment,  in  Hodge  v.  Flliis,  3  Gmpbw  461 

>  Hopes  0.  Alder,  6  East  IG.  Hie  objection  whidi  iSbk  prani«  imb  fasUa 
obviate^  was  founded  on  the  want  of  notiecb 

'  Rogers  «.  Stephana  2  T.  R.  713^  iHiieh  was  also  tbe  coaeof  nsbjseto 
founded  on  want  of  notice. 

'  So  decided  at  Guildhall^  with  reference  to  an  objectkm  of  w«Mof  noiiei^iB 
Anson  v.  Bailey,  staled  in  BuUer's  Nisi  Priua,  27a 

«  Oo(H>er«.W«]]»C!hitty,  236^  note/.  In  tfaisa»i»  tHwmn  th«€  wiri*g 
due  presentment  nor  va^ce,  tfao  drawer  haTing  said,  on  being  asUI  Ifar  psf> 
ment,  that  tbe  acceptor  bad  promised  to  advance  tbe  money,  and  bad  dtcentk 
him,  but  that  he  would  see  tile  acceptor  and  caH  on  the  bolder  along  iriA  Ub; 
Abbot,  C  J.,  held  this  to  be  a  waiver  of  negotiation,  s^ing,  "Ifaalif  lh»ln«^ 
'<  er  deal  with  the  bill  after  it  has  been  dlsbonotired,  that  snffioM  td 

•  UiH  V.  Heap,  1  Bowl,  and  RyL  C.  N.  P.  A7.  *  ML 

^  Murray  and  Son  v.  Morrison  and  Son,  2d  July  1824^  3  Shaw,  202. 
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tlie  due  time  for  notice,  adung  ftsymukU  thef  sent  no  eti- 
tweri  but  wrote  a  letter  to  the  drawee  deaiiing  him  to  mdse 
papneBt  It  has  been  decided  tn  Scotland, '  that  waiver  of 
notioe  fay  an  indorser  was  to  be  inferred  from  his  including 
die  hdl,  to  whidi  the  objection  related,  in  a  tmst^disposi- 
tion  fin*  behoof  of  his  creditors,  executed  after  the  bill  be- 
came due,  althong^  the  same  deed  contained  a  clause  reser- 
ving aD  okgections  to  the  claims,  which  are  said  in  the  deed 
to  be  enomearated  merely  as  made  by  the  creditors  themsel  ves» 
This  decision,  however,  seems  donbtful ;  since  the  clause 
m  qnestiony  though  said  to  have  been  merdy  one  of  style 
thrown  into  all  sudi  deeds,  must  have  been  meant,  in  any 
deed  in  which  it  was  inserted,  to  reserve  every  objeetioR  on 
whatever  ground  it  proceeded*  *  It  has  been  held  in  Eng* 
land,'  that  an  oBat  by  a  party,  in  the  way  of  compramise^ 
to  give  his  bill  for  the  debt,  does  not  exclude  the  plea  of 
want  of  notice  if  the  compromise  is  refused ;  since  in  that 
case  it  neither  amounts  to  a  waiver  of  notice,  nor  an  ac- 
l^nowledgment  of  the  debt.  A  similar  deo  >ion  has  been 
given  wiUi  regard  to  the  efiect  of  an  offer  to  pay  by  instal- 
ments, when  it  was  refused.  ^  A  conditional  promise  by  a 
foreigner,  who  says  that  he  is  ignorant  of  our  law,  but  that 
he  will  pay  if  he  is  legally  bound,  has  been  found  not  to 
supply  the  want  of  notice,  because  when  it  is  wanting  he 
is  not  legally  bound.  ^  It  is  said  to  have  been  held,  that 
though  a  drawer  may  waive  notice  or  negotiation  by  an  im« 

• 

'  CoiritMr  V.  MMm  Slst  June  1775,  Morr.  leOL 

*  FiliMrBia*iiioteoftlikeMe,i»888»iiele& 

*  iW  liOTd  EUeidMimigb,  in  CununiBg  V.  nrcBcfa,  S  Gnnf^  107,  note. 

'  8o  deddttl  in  Goodal  v.  DoUe^,  IT.  R.  719,  by  the  Court  of  King's 
B«nch»  wlio  held,  that  when  indi  en  oflbr  wn  rejected,  metlen  otnie  beck  into 
^  MBie  riineeKon  in  ipHiidi  diey  ware  before. 

*  iV  Uvd  KenyoByin  Deaais  e.  Monioey  SEip.  156. 
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plied  promise,  ait  indorser,  as  his  situation  is  materlafly  dit 
ferent^  cannot  do  so  by  any  thing  short  of  an  expwa 
promise*  ^  Out  it  is  not  probable  that  such  a  distinelion 
woidd  be  recognised  in  Scotland;  since  the  indwser'is  con- 
sideredy  with  reference  to  the  holder,  as  a  new  drawer,  and 
is  tberefote  eqnally  bound  with  the  drawer  by  any  promise, 
whether  repress  or  implied.  Th^e  is  cme  difference,  .in- 
deed, between  a  drawer  and  an  indorser,  viz.  that  At  tar* 
met  has  recourse  only  against  the  acceptor,  whom  he  may 
sue  at  any  time ;  whereas  the  latter  has  also  recourse  agtinst 
all  the  previous  parties,  which  he  would  lose  by  dday  to 
give  them  notice.  It  may  not,  therefore,  be  probable^  diat 
an  indorser  would  waive  the  necessity  of  notice^  nrfien  be 
might  thereby  become  liable,  after  his  recourse  against  the 
prior  indors^rs  was .  lost,  for  want,  of  notice.  But  the  dij^ 
tinction  'm  question,  though  mentioned .  in  the  ease  cited, 
does  not  appear  to  have  farmed  th^  ground  of  decision. 

It  has  been  already  explained,  tjiat  a  promise,  to  pay,  or  a 
partial  payment  made  after  the  neglect  of  negotiation  has 


■  Chitty,  2dD,  referring  to  Borra^vle  v.  Lowie^  4  TauQt.  93.  In  diis< 
where  the  mdorBer,  in  answer  to  a  letter  from  the  holder  requesdop  pajmcntanl 
excusing  the  Want  of  notice,  had  written  tbltt  be  would  not  pay  the  bill  vxk» 
h  was  sent  io  him  or  the  prior  indorser,  the  C6urt  of  Commoii  Fleai» 
withstanding,  afWr  a  full  argument,  sustained  the  plea  of  wmt  of  notice ; 
field,  C.  J.,  who  delivered  the  judgment,  stating,  that  he  knew  no  cast  of  aa 
indorser,  i^Fter  bang  discharged  by  the  holder's  laches,  being  bound  by  saj 
tlung  short  of  an  express  promise ;  and  that,  in  most  cases,  the  defendaols  bsve 
been  held  liable  either  in  consequence  of  an  express  promise,  or  a  promise  wfata 
they  had  a  full  knowledge  at  the  time  that,  they  W9e  djischaiged,  or  vfaoi  there 
was  a  real  debt  binding  in  conscience  upon  them.  His  Lordship  fimber  btU^  thst 
the  letter  did  not  amount  to  an  absolute  promise,  but  proceeded  on  the  mma^ 
tion  that^  other  indorser  was  liable. 

The  validity  of  thp  doctrine  here  stated,  that  the  n^lect  of  ncgotiaiign  <&«- 
ehargta  the  drawer  or  indorser,  and.  that  his  promise  nvum  the  claia^  hm  beoi 
already  examined  in  part,  and  will  be  afterwards  more  fiilly  discnaaed* 
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isccdrred,  ought  not  to  be  held  as  the  revivfdof  a  claim' 
which  has  been  disdiarged  by  the  holdei^s  laches,  hut  rather 
as  the  abandonment  of  an  objection  which  would  have  dis- 
charged the  claim.     The  English  courts  ha«re  proceeded 
on  grounds  nearly  similar,  holding  that  a  promise  affords 
presumptive  evidence  against  the  person  making  it,  that 
every  step  of  negotiation  has  been  duly  observed,' whereby 
it  renders  all  evidence  of  negotiation  uniisciessaryf  and  ex- 
cludes him  even  from  proving  that  there  has  been  a  want 
of  n^;ot^on.  ^    K  he  knew  of  the  fiulure  in' negotiation 
at  the  time  of  making  the  promise,  such' promise :wiU  ex- 
elude  him  firom  objecting  afterwards,  as  it  will  be  held  to* 
imply  an  adnussion,  which  he  cannot  retract^  that  there  is 

'  So  held  by  Lard  EUenbonougfa  and  the  <!!ottrt  ef  King*!  Bench,  in.  Lundie 
V.  Robertapn,  7  East  231,  and  by  Bayley,  J.,  in  Taylor  o.  Jones,  2  Camp. 
/05.     In  the  fbnner  of  these  cases,  there  having  been  no  notice,  and  no  evi- 
denoe  of  presentment,  but  the  defendant,  (an  indoraer,)  having  first  positirely 
promised  to  p«y,  and  afterwaids,  on  the  holder  calling  again  at  his  desire  with 
s  note  of  the  expenses,  having  said  that  he  had  got  no  notice^  but  that  he  would 
pity  the  bill  ;  the  Court  of  King's  Bench,  whose  judgment  was  delivered  by  Lord 
SUenboioagfa,  decided,  that  there  was  no  occasion  for  proving  either  present- 
ment  or  notice.     His  Lordship  said,  that  there  was  a  presumption  of  due  pre- 
sentment and  nodoe  ^firom  the  first  promise,  which  was  absolute,  and  that,  though 
the  defendant  stated  in  the  second  conversation,  that  he  had  not  got  notice^  yet  his 
waiver  of  notice,  which  he  made  in  the  same  breath,  excluded  the  objection,— 
in  shorty  tkat  the  jnatter  was  brou{^  back  toihe  first  promise,  which  implied  «n 
admlsaien  that  evety  tfai^g  had  been  rightly  done,  and  that  there  was  no  oljec- 
tion  to  pay  the  bilL    lliis  opinion  seems  to  imply,  that  either  the  first  or  the  se» 
cond  pramiae  would  have  been  sufficient. 

In  the  latter  case,  Bayley,  J.,  held,  that  when  a  party  to  a  bjll  or  note,  know- 
ing  it  to  be  due^  and  diat  he  was  entitled  to  notice  and  all  other  steps  of  nego- 
tiation,  promises  to  pay  it,  ''tliis  is  presumptive  evidence  of  the  presentment  and 
"  nodce^and  he  is  bound  by  the  promise  so  made.*'  Similar  doctrine  was  laid  down 
in  a  later  case,  Gunson  and  others  t^.  Metz,  1  Bamew.  and  Cressw.  193 ;  2  Dowl, 
and  Kyh  334^  'where  the  drawer  of  a  bill  was  found  to  be  excluded  ftom  plead- 
ing  want  of  notice  against  the  holder,  by  his  having  made  an  arrangement  for 
paying  the  bill  to  the  holder's  immediate  indorser ;  thiu  admitting,  as  was  held, 
f  hat  he  still  owed  It,  and  thereby  acknowledging  that  he  had  received  due  notice. 
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no  stibidstiiig  objectkn  to  payment  of  the  fallL '  FtftlMrt 
tbongh  it  shodld  n6t  be  proved  that  he  knew  of  the  fidbue, 
it  will  be  presumed  that  he  did  so;  ^  and,  where  nb  ditai 
fiilure  in  negotiation  is  estaWshed,  sudi  promise^  as  it 
founds  a  presumption  that  every  thing  has  been  r^^dy 
don^  will  relieve  the  holder  firom  proving,  whidi  he  is  <> 
Iherwisv  bound  to  do,  that  there  has  been  due  n^odsdoB. ' 
In  one  ease^  indeed,  ^  where  the  indorser  of  a  bill  had  ssid, 
that  though  he  knew  he  was  discharged  from  it,  yet  he 
would  pay  it,  it  was  held  that  this  was  not  sufficient  without 
piovhig  a  demand  on  the  acc^tor,  since  the  indorser  oooU 
BOt  be  liable  excq)t  on  his  fiuhire.  Butthe  indorser,  m  say- 
ing here  that  he  was  discharged,  referred  only  to  the  eflfect  of 
want  of  notice^  and  intended  by  his  promise  to  make  up  fork 
alone*  The  efficacy  oftfae  promise  itselfstill  depended  oai  the 
assumption  of  the  recourse  against  him  having  taken  efeci» 
whidi  it  could  not  do  unless  a  demand  oo  the  acceptor  was 
proved.  This  case,  therefor^  does  not  interfere  with  ihft 
foregoing  doctrine.  It  has  been  held  in  England,  (and  dtt 
same  doctrine  seems  applicable  in  Scotland,)  that  a  promise 
of  payment  will  have  the  effect  already  mentioned,  ecpially 
after  an  action  is  raised,  as  if  it  had  been  made  previon^  to 
it '   On  the  other  hand,  a  promise  of  paym^t,  or  a  paitisl 


'  FMi  JjctA  FJlwrfwrmi^^i  judgnwDi  in  tfie  praeediag  etw  si  I«Bdb  r. 
mssnoOf  ooi^  noie  i^  as  to  tut  eroaiOMnri  pitwwwji  wiMBas 


In  ontciM^  Potter  v.  B^rwordiy  IS  Sast  il7>  Hr  J.  Bayiiyis  atf  to 
laid  It  down,  tfiat  a  pramiM  b  dtfaer  aa  admowladlsaiait  ti  uoAtu,  or 
Mondlat,  wMiwit  audi  nctice,  be  waaiauyailjf  liable  "aatbapai^ftr 
'v  il  wai  dwmi.**  But  tibb  last  alteniati?e  troidd  be  imvilieablB  fa 
labere  racn  a  pmniae  oonld  not  be  allowed  to  vedaiigiie  tte  etidaMo  aa  ts  ve 
liabi%Dfpartiea»aiUuDga9>beworibabiU9iinlen  praved  by  Oia  psrtjr^  «tk 
ot  oatt* 

*  FldtHopleyv.  Duftsnw,  ^oA  note  & 

*  Hife  opfadona  ezpreaed  in  die  caaet  dt6d  509^  note  1. 

*  Bitywn  V.  M'Dernot,  5  Esp.  Md^  jmt  Xxvid  EUanbomiglh. 

*  IB  Hopky  V.  Dufiene,  15  Eaa.  S7Js  wbere  tht  boUw  of  s  bin  bad 
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jpijmantf  will  not  haye  such  an  effect,  if  the  party  making  it 
is  proved  not  to  have  known,  at  the  time  he  did  so,  of  the 
Mwre  iq  aogoftiatian.^  It  has  beti|  even  held,  that  a  payment 
madf  in  such  cireianBtaneea  imd^  protest  may  be  recovered 
back,  whien  Iha  person  making  it  was  not  aware  of  the  failure 
IB  negotiation,  and  when  the  other  party  impropeily  conceal- 
ed it  Stgai  him.  ^  .  A  person,  however,  paying  a  bill  or  note 
from  ignoranoe  of  the  neglect  in  negotiation^  for  instance  of 
the  want  of  notice,  wfll  not  hare  any  claim  of  reimbursement 
against  other  parties,  prior  to  him  on  the  bill  or  note,  who 
have  not  received  notice^  seeing  they  fire  thereby  discfaar- 


9t  fint  aoBF^ititod  in  fin  action  iigfvut  itm  tower  fiur  want  of  due  prfmntrntnU 
it  was  afterwavds  urged  that  the  defendant  had  waived  this  objection,  by  applying^ 
after  the  declteation  was  filed,  for  time  to  pay  the  bill ;  and,  though  it  was  not 
profed  tiiat  1m  knew  then  of  the  want  of  due  presentment,  yet  the  Conrt,  per 
Lord  Bfanboton^)  holding  thai  it  ihould  hav^  been  left  to  the  Juty  to  say, 
from  tfie  circonstioBes  of  the  cast,  whether  the  defendant  knew  of  this  at  the 
time  of  bin  application,  granted  a  new  tiiaL  It  is  of  oourse  implied  that,  if  the 
defendant  did  Imow,  which  seems  presumable,  his  application  would  have  been 
s  waiter  of  the  objection. 

'  In  Ooodal  o.  DoQey,  1  T.  R.  712,  it  was  held  inUr  afia  by  the  Court  oi 
King's  g— ctif  thataproiiisatopayoouldnotbind  the  detad«|it,  when  made 
in  ^gnaryiiof  ff  ^  waqt  of  iiolioe.  Hie  same  doctrine  was  held  in  Blcssard 
V.  Hira^  5  ^ixrr,  S670,  where  the  defendant  had  made  a  promise  of  payment, 
whiie  he  was  not  aware  that  the  plaintiff  had  not  given  notice  of  the  i^on-accep- 
tance  of  the  tSXtf  (though  It  had  been  separately  presented  for  acceptance,)  till 
sAar  payment  likewise  had  been  Tefiised. 

*  So  held  in  Chatfleld  v.  Psxton,  8  Bast  471,  note.  The  ease  is  axitewnstan. 
tial  oDOy  from  which  it  b  not  oMy  to  deduce  any  general  principle.  Hie  plaintifis, 
the  drawen  of  a  hin»  the  holden  of  which  had  been  guilty  of  Uches,  by  giring 
tndnlgence  to  the  acceptor,  havii^^  got  some  notice  of  this  laches,  but  not  hay- 
ingv  as  the  majority  of  the  Court  held,  a  sufficient  knowledge  of  it,  accepted 
another  hOl  fifr  the  amount  of  the  first  hill,  and  afterwards  paid  it,  but  under 
proCeae  ttet  they  abould  be  afterwasdy  entitled,  if  the  holders  had  been  guilty  of 
lacbea^  to  fccover  b«ck  the  money.  They  accordingly  brought  an  action  for  thin 
purpose,  and  had  a  Terdict,  which  was  affirmed  by  the  whole  Court ;  it  bUQi^ 
held,  ao  already  mentioned,  that  they  had  no  proper  kaowledga  of  1^  defan- 
dants*  ladiea  at  the  tune  of  making  the  payment,  and  that  the  defendants  had 
impropcrl  J  concealed  it  from  than. 
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g«d,  but  bx8  only  cUiia  will  be  against  th^.pMl3F  wlitikHJ» 
properly  taken  payment  from  him.  ^ 

But  although  a  partial  payment^  or  aprooufif^of  payMUi^ 
will  not  amount  to  a  waiYer  of  nqptiatioii  whm.^  putj 
was  ignorant,  at  the  time^  of  the  fiulun  ia  niy?tiatioib  he 
cannot  get  quit  of  them  by  pleadii^  that  he  ^waa  not  aniie 
of  their  legdi  effects  The  rule  here  is^  IgmnmOajumu^ 
numn  ewcusaL  Thus,  in  a  case^  ^  where  the  dzifwer  of  a 
hill,  after  being  aware  that  the  holder  had  gtven  time  to  die 
acceptor^  said^  <<  I  know  I  ala  liable^  and,  if  Joaas^  (the  so- 
«  ceptor,}  does  not  pay,  I  will,"  it  was  held  to  be  no  aDewa 
to  this  promise  that  the  drawer  had  made  it  in  ignorance  of 
the  law.  Again,  in  the  case  of  a  fore^  biU, '  whece  die 
declaration  alleged  that  the  bill  had  been  regularly  present- 
ed and  protested,  tnis  was  held,  in  an  action  against  die 
drawer,  to  be  proved  by  his  snyipg  that  it  yms  all  in^paJer, 
and  that  he  wished  to  make  an  anrangemoit  for  paymnt 
of  it  There  is  another  case;  ^  Whete  the  indorser  of  a  note 
having  sdd,  oil  being  arrested  for  ii,  that  it  Was  true  bis 
name  was  on  it,  but  that  he  had  security,  though  he  wished 
time  to  pay  it^  it  was  h^  that  such  a  promise^  made  ia 
ignorance  of  his  rights,  could  not  excuse  the  want  of  notion 
But  this  decision  seems  contrary  td  the  jlfrinbiples  establisb- 
ed  by  the  more  recent  cases  now  cited,  and  it  spears  to 
liave  been  influenced  in  part  by  the  situatioa.  jn.whkh  t^ 
promise  is  said  to. have  been  made»  • 

>  In  Roicoe  v.  BMy,  12  Bast.  43Jiv  tfie  potterior  rndoner  of*  bOl  wktbif 
jMud  it  In  his  own  wrong,  seeing  that  he  as  well  as  all  the  prior  indoncn  hi 
heok  discfaaiged  for  want  of  notice,  was  found,  though  he  had  taken  ft  raJafa^ 
tation,  to  hare  no  daini  of  reooone  against  *  prior  indorser.  Hie  aame  docttn^ 
was  held  with  reference  to  a  daim  of  recourse  by  a  posterior  indoner  who  Uf*4 
Against  a  prior  indoner,  in  Turner  v.  Leadi,  Chitty  213^  note  i^  and  4  R  i^ 
A.  451. 

'  Sterols  ir  Lynch,  8  Camp.  332,  12  East  38-9. 

'  Greenway  o.  Hindley,  4  Camp.  12. 

*  Rouse  V,  Redwood,  1  Esp.  155,  per  ILord  Kenyon. 


ynusA  a  <pMty  waives  negotiation  by  a  jHramise  of  pay« 
ment,  this  promise  is  efiectnal,  not  only  to  the  party  to 
lAom  it  was'made,  but  to  any  third  party  who  comes  in  his 
r^ht  to.  the  bill ;  ^  ibr,  whoeyer  aaay  acquire  the  bill,  such  a 
pnunise  most  predade  the  party  tnaldng  it  fixnn  objecting 
to  his  lialMlity. 

If  the  drawer  or  indorsers  reoeiTe  due  notice  of  dishdnear^ 
and  4iM  the  other  requisites  of  negodatidn  are  observed^ 
Ihey  «e  liable  in  immediate  recourse  on  the  iailure  of  the 
acceptor  or  gnoiteh    But  they  are  not  liable  till  a  demand 
is  made  upon  them  in  consequence  of  this  fmlure,  since  it  is 
dhly  ibendiat  theytican  be  ^wat^  t>f  rit.    In  this  res|)etet  ihey 
differ. fitna  theacccfxtor  or  granter,  who,  as.  already  shewn,  * 
is  liable,  at  least  to  the  original  payee,  without  a  formal  de^ 
mtod,  since  it  is.  his  dii^  to  find  out  the  payee  and  make 
pajfrnent.      The  drawer  or  indorsers  are  bound  to  pay 
immediaidy  when  die  .demand  is  made,  on  them. .  It  has 
been  laid .  down,  indeed,  ^  that   they  must  be  allowed  a 
reasonable .  time  after  the  demand,  in  order  to  make  pay- 
ment;  ami  a  case  is  dted^^  where  the  drawer  of. a  bill, 
who  tendered  payment  6£.  its  iunount,  but  not  of  interesti 
the  dag  c^Ur  a  demand,  and  before  a  writ  was  issued,  (the 
ofStTj  bowever,  being  reused,  as  he  would  not  pay  also  the 
expense  of.  a  writ^  which  had  been  issued  the  same  day,) 
was  assoibsied  .from  an  action  iii  respect  of  his  offer.    The 
only  additional  sum  which  be  was  bound  to  have  oflfered  in 
dbis  case  was  the  interest,  which,  as.  remarked,  ^  would  have 
been  under  three  farthings ;  and  this  circumstance  prbbably 
influenced  both  the  Jury  and  the  Court  of  Common  Pleas^ 


<  FoUer  v.  Baywortfa,  13  East  417.     The  doctrine  in  the  text  was 
ed  in  this  case  by  a  verdict  given  under  Lord  EUenboroug^'s  directioo,  and  oon^ 
finned  MierwMrds  l)y  the  judgment  of  the  whole  Court. 

»  Anie,  673,  ei  Mg.  ■  Chitty,  fS2. 

*  Walker  v.  Barnes,  1  Marriu  36, 5  Taunt  W)* 


574  CIBCUMITAHCS8.VHICV  OO.IDKIT  nXBt  IBLEASE. 

wAo  flAerwanb  affinnad  thsir  irardki;  in  Himniiiing  8ot> 
ralons  «D  aodoB.  But  the  kgal  groiuids  of  the  deoisitt 
bnre  been  jotAj  qnftfoned  bjr  an  enkifint  aniliflry  ^  eedBg 
tfaftt  the'  dracirar  had  eouutted  a  bieech  of  QOQtraflk»  dmngh 
» ilight  one,  in  not  paying  imiwdkliriy  on  dnmand^  mi 
that  therefore  he  was  strictly  liable  for  the  damagyn,  how- 
ever triflings  whidi  had  been  tharabynMuived.  ItWBiQD^ 
fnody  observcdy  ^.in  ddiveiang  the  judgment^  that  he  eonU 
not  kaoiv  who  was  the  hdder  till  he  was  infotmedi  hat  he 
might  to  have  paid  as  soon  as  he  got  infimaation*  . 

v.  "SiBfBBt  of  iiflivififitL  fifliflaa&  at*  wkUaoict  triotit  t&  Ik 
AoUtt  iff  OfhUtuT  wdt  io  ^a^CMiMiffiniwuMiiMcUiiM  &gsM 
Hk  aihgr  obUganii^ 

If  die  holder  of  a  bill  or  note  observes  all  the  aeqiualii 
of  negotiation  ^diich  have  been  nowdetailedy  his  nooone 
against  the  several  obligants  will  xenkain^  aldion^  he  shsoU 
not  take  active  measures  to  recover  payment  fixnn  tiie  sfr 
etptor  or  granter,  this  being  a  matter  which  the  law  ksvcs 
to  his  discMtion.  Nor  have  sabseqnent  parties  any  r^^fts 
complain,  although  the  holder  should  afkerwarda  ane  Atm; 
because,  as  soon  as  the  dishonour  of  the  bill  or  note  ii  no- 
tiAed  to  Aon,  they  themsdves  become  entitled  to  sscnie 
their  own  rdief  by  piling  the  bill  or  note,  and  dicn  snag 
any  of  the  other  parties  vrfio  are  bound  to  relieve  then. ' 
It  has  been  fiirther  shewn  already,  ^  that  the  holder  may 
take  a  partial  payment  Cma  the  acctptor  or  any  cither  par* 
1y,  without  thereby  discharging  the  remaining  partiesi  He 
may  likewise^  without  such  a  risk,  take  an  additional 


1  Bi^lefy  880^aiidiBiioCe3Btol]ie«Biispi^ 
•  IVr  Sir  J.  Mutfield,  C  J. 

'  Hm  inlMlttioe  of  tUf  dodrine  u  laid  down  by  Eyrc^  C  J.;mWdhr^9. 
St  QpiiMm,  1  Boi.  and  PulL  m. 
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rity,  far  klstBace  an  iafeftment  of  aimualient^  or  dsspotitioii 

in  security^  ftmn  any  of  the  other  parties,  proTidedhe  does 

not,  in  conaideratian  of  it,  do  aiqr  thing  to  restrict  or  dia* 

cfaaif[<^  either  wholly  or  in  part,  his  daim  against  the  par^ 

giving  the  aecnriQr.    Bnt,  if  hedoea  any  thingof  Ihia  kind» 

withoDt  the  assent  of  the  parties  anfaaequent  to  him  with 

whom  he  has  so  transacted,  and  who  have  therefore  a  dstim 

against  that  party,  his  daim  against  them  will  be  thereby 

renounced.    The  simplest  case  of  this  kind  iandiere  ikt 

holder  of  a  bill  or  note  expressly  disdiarges  theatoeptot  dr 

granter.     It  has  been  hdd  to  be  the  fiur  meaning  of  such  a 

discharge,  that  die  ddbtor  is  thereby  rdeased  from  all  daim 

on  the  bill  or  note^  not  merdy  from  the  direct  daim  by  the 

holder,  but  from  any  daim  of  relief  whidi  other  parliea 

might  make  in  Ae  holder'a  ri|ght  or  otherwise^  after  heving 

paid  the  debt  to  him;  fior  it  woold  be  no  disdiarg^  if  die 

debtor  were  to  be  free  only  in  form,  so  fiur  as  concerned  the 

holder^  and  yet  were  bound  £or  the  full  amount  of  the  bill 

or  note^  when  it  was  cldmed,  as  it  undoubtedly  Would  b^  by 

any  other  party  who  had  paid  it  to  the  holder.^   Such  a 

dischai^e,  theiefore,  when  granted  by  the  holder  to  the 


'  b  MdioInD  9.  MoniKN^  Trii  Mk  nil/lter.  15fi|,  sUfaooi^  Ifat  Coait 
•duptodpdaciplfliwiih  rtgu^tQwati&mAoik^  lim^tbamomtdmiajtm^ 
difionenft  trota  ihote  vfatck  m  oow  establiihed,  yet,  with  reference  to  another 
pert  of  ihm  cmp^  they  justly  hdd  that  the  mere  drcumstaiice  of  the  holder  taking 
an  infeftment  of  annuafamit  ftom  the  aeceptoriy  nsdi  Sufaftment  not  being 
flidered  m  taken  m  mikbm,  M  net  Smiiaat^  the  drawer.  In  the  later 
of  AnaB  and  Ban  o.  Laidlaw,  Sd  Dec  ISM^a  Shaw»  8M^  k  waa  hdd  lo  be  no 
objectioii  to  ifae  bolder'a  dahn  agdnat  the  drawer  and  hudonar  of  a  bill^  that  ba 
had  taken  an  heritable  bond  and  dispodtei  from  tba  aaotptor,  p«lij  aa  a  aaoni* 
tjfyr  ike  ausn  contdned  In  the  bOL 

•  TUa  doctdne  li  Idd  downwfitfi  regard  to  tba  «i^  of  gjMng  time  to  the 
prviper  debtor,  (and  the  nme  mle  holds  m  to  liM  cftet  of  dlsduagbg  fafan,) 
with  nCereaem  to  the  mibieqaent  parties,  by  Bayky,  J.,  In  Chvidge  v.  0dtoa» 
%  M.  and  &  fSSU    The  nme  doctriaa  b  idnuMbly  avpldaad  by  Polfaiff, 


676       cifiCUMffTAMcks  amMAnrc  wg^igf^ffiv 

ccptor,  or*aBy  of  the  other  partiesi,  will'  rdMuie  the  sabfie» 
qneHt  parties  whohave  a  daim  against  the  party  ilitduvged^ 
becaase  it  cuts  o£P  their  claim  of  relief;  and  theNfetc  tlM 
hoUer,  by  granting  i^  is  presumed  to  have  taken  the  whde 
debt  on  himself.  '  In  this  case,  as  well  sa  inqaestioaa  eli»< 
gotiation^  it  will  not  be  competent  to  inquire  whether-  the 
subsequent  parties  would  in  buct  ham  reaped  any  boMfit 
from  their  daim  which  has  been  thus  cut  off;  fiir  thab  n» 
kase  proceeds  on- the  ground  that  the  holder  has  tahon  tiis 
chdm  on  himself  without  inquiring  into  Asa  matter.  It  doa 
not  eren  appear  to  make  any  difference  alllhongh  the  hddcr 
<^the  bill  had^  on  granting  such  a  discharge^  got  a  piJTate 
composition  from  the  party  receiving  it»  to  the  fidl  s» 
moHBt  of  his  fttnd&r  It  will  still  beheld  that  he  wasboaal 
not  to  have  granted  a  discharge  which  was  to  cutoff  achim 
of  relief  by  other  parties^  without  consulting  them»  and  thst^ 
by  determining  for  himself  this  matter  in  whioh  they  had  sa 
itttierest,  and  consequently  had  a  right  to  be  conanltedj  hs 
virtually  intimated* that  he  aswlmwl  the  sofeiiataret^  aad 
that  his  claim  against  ihem»  through  whtdi  their  intetest 
arose,  was  tbiis  tbandoned*  This  doctrine  has  been  aocord* 
ingly  adopted  in  England,  where  it  has  been  repeatedly  de- 
cid;^  that  the  holder  of  a  bill  or  note  releases  the  indorser 
by  discharging  the  acceptor  or  gnmter  on  paymentof  a  cooh 
position,  and  that  WhetSief  the  composition  was  all  which 
could  be  got.  from  the  acceptor's  funds  or  not.  ^     On  the 

>  llib  ffoiiit  to  been  fifMOly  imicd  ty.  tliB  oMe  of  Wllain  «r  jMnf^  U  V«. 
41<\  whttv  the  holder's  agent  bad  idgned  a  diaciiaige  of  the  aooq^  at  B«»- 
l»aigh»  on  payment  of  e  compotttion,  under  a  miftakfn  impnoioa  tlial  tfaa  fco* 
ceedingswerecanriedontherejudiciaUyasinaconimiflionofbsnknipt^  the 
Lof4  Ctojccllor,  without  regarding  thiacirqifnatanct,  held,  that  by  |pMtiHe*g 
dadMuge  without  consulting  tb^  dnwer,  the  hold^  had  rdeaaad  hit  sKalaw  His 
liOrdflMp^  referred  to  Lord  Thurlow'a  opinion  to  the  same  purpose  in  teceae  of 
teithajriMrfs,  to  be  immediately  cited;  and  farther  heidy  that  no  vt|s^  caold 
be  attached  to  the  circumstancei  which,  he  said,  had  made  an 
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Other  hand,  the  holder  wUl  act  releaae  the  sabsequait^par^ 
ties,  by  ranking  on  the  estate  of  the  acceptor,  or  any  of 
the  prior  obligants,  under  a  commission  of  bankruptcy 
in  England,  or  in  Scodand,  in  a  sequestration  under  the 
bankrupt  statute^  although  the  bankrupt  should  obtain  his 
statutory  dis<4)arge  on  piqnnent  of  such  dividends  as  his 
estate  yields.  ^  In  {Scotland,  where  the  bankrupt  statute 
authorises  a  discharge,  with  concurrence  of  a  certain  pvo- 
portion  of  the  crejdjtors,  .  Qot  only  on  a  division  of.  the 

ly  on  Lofrd  ^oadyn,  vi^  that  aXL  had  been  donie  whiel^  c^fdd  be  done  for  the  inr 
terest  of  flie  other  parties,  aeeing  they  are  the  proper  judges  of  that;  and  «tha^** 
as  bis  Ixndahip  observed^  "  has  been  carried  so  far,  that  the  actual  bankruptcy 
**  of  the  acceptor  does  not  dispense  with  notice  to  the  dnwer."  Ibis  decision 
settles  tiw  general  doctrine.  Hie  same  doctrine  had  been  broadied  long  before 
by  Lord  Ekkm  at  Nisi  Nua^  tbou^  only  inridentally,  in  Smith  v.  Knoi^ 
3£sp.  4a 

Sinrilar  doctrine  was  adopted,  as  already  mentioned,  by  Lord  Chancellor  Thur- 
fow,  In  Smith  ex  parte,  3  Br.  C-  C  1,  and  Cooke's  Bankrupt  Law,  i.  100,  8th 
edit.,  where  the  holder  of  a  oertun  bill  and  note  was  found  to  have  released  the 
indoners  hf  dlacfaarging  the  acceptors  and  makers  on  payment  of  e  oomposEtaon, 
without  aiking  consent  of  the  indoners.  On  the  same  ground,  in  EUison  s^ 
Denroll,  1811,  Sdwyn's  N.  P.  5^  edit.  363,  it  was  held  that  a  disphaige 
granted  by  one  cf  sereral  partners,  holdei^  of  a  not^  to  a  prior  indoner,  on  re^ 
ceiTlaif  e  oomposition  from  him,  released  a  subsequent  indorser.  Iliere  b  one 
caseu  PeHbct  V.  Musgrave^  6Frice  Jilt  where  it  is  said  to  hare  been  considered  as 
no  objection  by  a  jcnnt  drawer  of  a  note  to  the  payee's  action  against  him,  that 
the  payee  had  discharged  the  other  drawer  on  payment  of  a  composition,  and 
that  although  the  defendant  was  only  surety  for  the  other  drawer.  But  this  de- 
rision cannot  shake  the  authorities  now  dted.  According  to  them,  the  payee's 
proceedinga  must  be  held  to  have  discharged  the  defendant,  by  exttnguishing  his 
reHef  againat  the  Joint  drawer,  which  would  otherwise  have  been,  in  any  erent, 
good  for  one  telf  of  the  note,  and,  under  the  circumstances  now  stated,  jQur  the 
whole. 

>  Thia  doctrine,  with  reference  to  an  English  commission  of  bankruptcy,  la 
implied  in  tlie  case  of  ex  jporfe  Wilson,  576^  note  1 ;  in  Sto^k  v.  Mawson,  1  B09. 
and  PttIL  286 ;  and  in  Lord  Eldon's  opinion  in  EngUah  o.  Darley,  2  ibicL  6U 
In  Scotland,  it  has,  as  will  be  seen  immediately,  been  carried  to  the  utmost 
lengthy  having  been  recognised  in  the  case  of  a  discharge  on  payment  qf  a  com- 
position accepted  under  the  banknipt  act. 
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esUite  MMng  the  creditors,  but  itpcm  pi7iMiit<e^  er  secu- 
rity given  fbr,  e  oomposkiony  it  hits  bean  dMsided^  nilh  le- 
fatcooe  to  a  debt  secured  by  a  letter  of  gnsflruitee^  that  Ae 
creditor'e  amonrrenoe  m  the  prndpei  debtoif'e  iuAMge, 
on  payment  of  a  ocmipoBition,  tbongh  wiihem  him  dim 
oould-not  have  been  the  requieite  eodcoirenee  of  crediUiB, 
and  though  he  did  not  ask  the  gnanmtee^s  consent,  dk) «( 
libertte  ihe  latter.  ^  The  prinoipflil  ground  of  judgment  ap- 
pears to  have  been^  that  the  LegMhiture  reeognieed  a  d^ 
cretion  in  the  creditor  to  give  or  withhold  his  consent  to  die 
composition,  and  that  therefore  he  could  not  fbifdit  his 
claim  against  other  obligants  by  exercising  this  disevetioD. ' 
Tliis  doctrine  seems  to  be  also  applicable  as  between  dwdit 

>  WUtdaw  tad  KMl  «.  Stems,  2(Xh  Hay  1814^  F.  C. 

^  It  seems  to  luve  been  fartfaer  laid  down,  as  stated  bj  MrM!,  i^  501^  Mte 
1,  that  the  conduct  of  the  creditor  in  agneing  to  the  compositioa  oonUlMtht 
que^oned  by  the  guarantee,  as  the  Tifgislatnre  had  given  him  »w»lwipitH  dSn^- 
lion  on  the  sulject.  It  would  probably  be  difficult  to  m*tnfain  sh^  ^  dodriai^ 
In  Ae  event  of  the  cautioner  proving  that  the  compondon  was  much  kss  As 
the  ftmdft  of  the  principal  debtor  might  undoubtedly  have  yielded.  Bo^  oa  Sb 
other  hand,  the  creditor's  power  to  concur  is  recognised  by  Uie  ac^ «iihsa»' 
not,  therefore,  be  held  to  dischaige  the  other  parties  by  merely  eiaraHi^llii 
powA*,  unless  he  is  proved  to  have  done  so  injuriously.  An^>«<^*-  pmaagkd 
decision  has  been  suggested  by  Mr  Bell,  viz.  that  if  the  other  partiei  da  aol 
themselves  pay  the  debt,  and  take  their  relief  they  must  be  held  to  i^fyy^ 
up  the  right  of  acting  for  the  best,  to  the  principal  creditor*  Bn^  Jji;  Si  i»s 
principle  quite  distinct  from  that  stated  in  the  report  as  the  ground 
vis.  that  the  creditor's  power  to  concur  in  a  stalutoiy  oanqwsitian  is 
nised  by  the  act,  and  would  apply  equaDy  to  private  compositions^  irliass  ao  mA 
power  is  recognised.  2dfy,  Ihere  does  not  appear  to  be  any  grovod  ftr  iMUhfr 
ttax  the  other  parties,  merely  by  not  paying  the  wlioledciitSy  tewliMil  thai 
is  liable  as  much  as  them,  virtually  empower  the  creditor  ta  dUM^S%  «■ 
terms  that  he  chuses,  the  daim  of  relief  which  is  vested  in  than  inaaftrisi 
may  be  obliged  to  make  payment.  It  would  appear,  tha^  nnlcai 
rised  by  stalote,  as  in  tlie  case  reftrrad  to,  the  ciadilar  canw 
claim,  except  by  their  consent;  and,  therefore,  if  he  does  it  withom 
sent,  he  is  jusdy  hdd  to  have  released  them,  by  cutting  off  the  dsm  of  tcM 
consideration  of  which  alone  they  agreed  to  become  liable. 
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ferent  parties  to  bills  or  notes.  Bat  there  is  no  grotmd  for 
holding  thAt  the  some  doetrine  woisdd  be  applied  in  Soot-^ 
land  to  a  discharge  granted  to  any  of  the  parties  ndder  a 
private  composition-eontiraet  On  the  conttwy,  Ae  princi- 
ples already  expluned  ^  lead  to  the  conclusion^  thai  such  a 
discharge,  granted  without  the  assent  of  the  subsequent  par- 
ties to  the  bill  or  note^  would  release  them ;  and  this  con- 
clusion is  supported  by  the  decisions^  already  cited,  pro^ 
nounced  in  similar  cases  in  England,  where  ecnnposition 
contracts  are  unauthorised  by  any  act  ci  Parliam^it 

Another  question  occurs  with  reference  to  the  ease  of  a 
statutory  dischazge  on  paymoit  oi  a  dividend  from  the  estate 
of  a  debtor,  via.  Whether  xbe  creditor,  when  he  does  not 
merely  rank  for  the  dividend,  but  likewise  concurs  in 
the  application  for  a  i^scharge  without  tile  assent  of  the 
other  oUigants,  thereby  releases  them  from  all  claim?  It 
would  rather  appear,  that  as  the  bankrupt  act  has  given  the 
credited*  a  power  of  concurring  in  such  a  discharge^  as  w^ 
as  in  a  composition-contract,  he  cannot,  in  the  one  case^ 
more  than  in  the  other,  lose  bis  claim  agmnst  the  other  par- 
ties merdly  by  exerdsing  this  power,  if  they  do  not  prove 
that  he  has  done  so  to  their  prejudice^  Nor  does  it  seem  to 
make  any  difference,  more  than  in  the  case  of  a  composition- 
contract,  that  his  concurrence  was  necessary  to  complete 
the  proportion  o(  creditors  requined  to  authorise  the  dis- 
charge ;  for  he  is  entitled,  by  statute,  to  exercise  this  power 
under  any  circumstances.  Hie  only  distinction  between  the 
two  casea  appears  to  be  one  stated  by  a  learned  author,  < 
viz.  that  a  discharge  on  a  composition  is  given  for  value, 
whereas  the  concurrence  in  another  discharge  is  gratuitous, 
seeing  the  creditor  would  be  ^ititled  to  the  same  dividend 
from  the  funds,  whether  he  concurred  or  not     But  this  dis- 

^  AntB,67&,ei9tq.  •  2  BeU,  409,  note  4. 
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tinction  does  not  seem  to  a£fect  the  principle  already  stated, 
viz.  that  as  the  creditor*  in  both  cases,  only  exer^fM^  a 
power  conffsrr^  gn  hip  by  ^  sMM^  he  cannot^  in  a(hsr 
case,  b^  held  to  release  die  other  obligaats  by  doing  so^ 
unless  they  prove  that  he  has  thereby  i^ijured  thenu 

In  both  these  caaes,  it  is,  of  course,  s^est  for  the  creditor 
to  get  the  ^ns^t  of  the  other  oblig%nt9t  biefore  concazring 
in  the  debtor's  discharge* 

"{lie  same  doctrine,  whi^h  has  been  already  explained  is 
to  the  e£Eect  of  a  discharge  giY«n  by  the  holder  of  a  bill  oc 
lioteto  the  debtor,  or  any  of  the  other  oUi^;ants,  in  releasiog 
the  subsequent  parties,  is  equally  ^piriicaUe  when  Ae 
holder  agrees  to  grant  indulgence  to  a  prior  party,  whetber 
irith  or  without  a  n^w  secifrity  for  the  debt:  Such  indnl- 
gence  restricts  in  part,  just  as  a  simple  discharge  would  have 
afcogether  done  away,  the  right  pf  relief  competent  to  nbst' 
quent  parties  against  the  pripr  party  who  gets  the  iodd- 
gence ;  for,  if  the  holder  sues  them,  they  have  a  claim  of 
unmeduUe  recourse  against  this  parQr,  which  claim  the  holder 
impairs  by  agreeing  that  he  shall  not  be  sued  for  a  ceitsm 
timftf^  By  doing  so,  thereforet  irithout  consulting  theob  he  is 
hel^aain  the  case  of  asimple  discharge^  to  abaiidoii  virtnai- 
ly  his  claim  against  them,  with  whiph  this  their  right  of  relief 
is.  commensurate.  ^  Besides,  it  is  justly  presumed  that,  by 
givipg  tim(^  to  the  ficceptor,  or  any  of  the  other  parties^  such 
party  is  ren4^]r^  less  active  in  exerting  himself  to  disdiaige 
the  bill  or  note^  and,  consequently,  to  relieve  the  subsaqneat 
parties,  than  |f  \ie  had  beep  liable  t<>  iireyiediate  action  or 
(^ligence.  Accordingly,  in  |m  action  ip  Scotland  hjthe 
Ijolder  of  a  bill  against  the  drawer,  the  latter  was  asBoihied, 
9|i  thi^  ground  inter  aHOf  that  the  holder  had  takeo  a  nev 

'  VuU  opinion  of  Bftyley,  J.,  in  Claridge  v.  Ddtoa,  4  M.  aad  8.  9S2,  mi 
^•r  Lord  EUcnborouf^  in  Gould  r.  Bobson,  8  Eait  574^ 
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« 

bill  from  the  acceptor,  inclading  the  sum  in  the  former  bSI, 
payable  at  a  later  date  than  it»  and  had  thus  prorq^ted  the 
term  of  payment  as  to  the  acceptor.  ^    The  same  rule  has 
been  adopted  in  a  great  number  of  English  cases.    Thus, 
in  an  action  by  the  holder  of  a  note  against  the  indorser^ 
the  defendant  was  found  not  liable,  in  respect  that  the  holder 
had  repeatedly  given  time  to  the  maker  of  the  note  between 
5th  May,  whidi  was  the  last  day  of  grace,  and  14th  May, 
when  he  became  bankrupt  ^    In  another  case, '  where  the 
holder  of  a  bill,  after  getting  judgment  against  the  acceptor, 
had,  on  receivmg  from  him  a  partial  payment  of  L.IOO9 
taken  his  bond  and  warrant  of  attorney  for  payment  of  the 
whole  balance,  excepting  a  nominal  sum,  payable  by  in- 
stalments, he  was  found  to  have  thereby  discharged  the  in- 
dorser,  and  was  therefore  non-suited  in  an  action  against 
him.  Again,  ^  in  a  case  where  the  holders  of  a  bill  had  not 
only  taken  a  partial  payment  from  the  acceptor,  which  they 
were  held  entitled  to  do,  but  had  likewise  agreed  to  draw  an 
additional  bill  from  him  for  the  balance,  payable  at  a  longer 
date  than  the  first,  which  they  also  consented  to  retain  in 
the  mean  time  as  an  additional  security,  they  were  non-suit- 
ed in  an  action  against  an  indorser,  in  respect  of  their  ha- 
ving thus  given  time  to  the  acceptor. 

In  this  case,  there  was  a  direct  agreement  to  give  time. 
Bat,  when  there  is  no  such  agreement,  the  other  parties  will 

'  Flower  v.  Fringle,  18th  Dec  1729,  Morr.  1560. 

*  Andenon  v.  Gecvge,  1757,  per  Lord  Mansfteld,  Selwyn'f  Nisi  Priua,  386-7. 
A  whnilar  opinion  as  to  the  effect  of  giving  time  to  the  maker  of  a  note  in  relea- 
siag  the  holder,  is  ezpreaaed  bf  Buller,  J.,  in  Tindal  r.  Brown,  I  T.  R.  157. 

'  £ng|idi  e.  Derley,  2  Bos.  and  Poll  61,  per  Lord  Eldon,  C.  J.,  whose 
opinion  wu  afterwards  confirmed  by  the  Court  of  Common  Fleas. 

*  Gould  V.  RobsoD,  8  East.  576.  In  this  case  Lord  EUeaborough  delivered 
the  opunon  of  the  whole  Courtof  King's  Bench.  A  ihnihur  doctrine  as  to  the 
^flfect  of  such  ft  proceeding  is  laid  down  in  an  early  case^  Ckiton  o.  Swiftf  3 
Mod.  R.  86. 
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not  be  discharged  by  the  holder  merely  taking  a  bill  or  note 
from  the  acceptor  or  granter,  payable  at  a  longer  date  than 
the  first,  without  giving  up  the  first,  because  the  new  docu- 
ment will  be  held,  in  that  case,  to  be  merely  a  cdJateral  se> 
curity,  unless  there  is  an  agreement,  either  expressed  or  ne- 
cessarily implied  in  the  transaction,  that  it  should  supersede 
the  operation  of  the  first.  This  was  decided  in  a  very  recent 
English  case,  ^  where  it  was  found  that  the  holder  of  a  bill, 
by  taking  another  bill  from  the  acceptor  payable  at  a  later 
date,  but  without  any  stipulation  to  give  time,  did  not  dis- 
charge or  limit  the  claim  on  the  former  bill ;  and  on  dot 
ground,  although  he  had  actually  raised  money  on  die  se- 
cond bill  by  discounting  it,  it  was  decided  that  another 
party,  who  had  got  the  first  bill  from  him  by  indorsemefit, 
was  entitled  to  sue  the  drawer  upon  it  before  the  second  b31 
became  due.  The  same  doctrine  appears  to  have  been  fol- 
lowed by  the  Court  of  Session,  in  a  case  ^  where  it  was  de- 
cided that  the  holders  of  two  bills  subscribed  by  one  par^  as 
drawer,  and  another  as  acceptor,  did  not  lose  their  recount 
against  the  drawer,  merely  by  taking  notes  from  the  accep- 
tor alone  for  the  same  sum,  but  without  giving  up  the  former 
bills,  or  making  any  stipulation  not  to  do  diligence  on  thiOB. 
The  doctrine  held  both  in  Scotland  and  in  England  appesra 
to  be,  that  the  holder  shall  be  considered  as  retaining  all 
his  rights  oyer  the  first  bill,  notwithstanding  his  acceptance 
of  any  additional  security,  unless  he  expressly  agrees  to 
limit  these  rights.  Such  is  the  law  regarding  indulgence  to 
the  acceptor  of  a  bill  or  granter  of  a  note.  But,  on  the  sazst 
principles,  an  agreement  to  give  indulgence  to  an  indorser  d 
a  bill  or  note  would  release  the  subsequent  indorsers^  in  s» 

'  Ptkkgv.  Ckikson,  1  Barnew  and  Oessw.  16,  2  Dowl.  and  RyL  79,  ^ 
Abbdtt»  C.  J.,  and  Bi^lcy,  Holroyd  and  Best,  J.  * 

'  Aflan  and  Son  f.  Laidlaw,  3d  Dec.  19B4,  3  Shaw,  S56. 
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Much  as  it  abridges^  without  their  consent,  their  claim  of 
rehef  against  the  party  thus  indulged.^    No  indulgence, 
however,  given  to  subsequent  itidorsers,  will  release  (iriov 
indorsers,  because  the  latter  have  no  claim  against  the  for- 
mer which  can  thereby  be  cut  off.  ^    For  the  same  reason, 
indulgence  given  to  the  payee  will  not  release  the  drawer.  ^ 
Farther,  if  the  holder  of  a  bill  or  note  takes  a  security 
from,  and  gives  delay  to  one  of  several  parties  who  are 
bound  in  the  same  character,  for  instance,  to  one  of  seve- 
ral drawers,  acceptors  or  indorsers,  provided  he  does  not 
agree  to  rely  on  his  credit  alone,  but  reserves  his  claims 
against  the  others,  he  will  not  thereby  release  any  of  them, 
seeing  they  have  no  claim  of  relief  that  can  be  injured  by 
his  indulgence,  such  as  a  subsequent  indorser  has  against 
a  prior  one,  ^  but  have  claims  of  mutual  relief  quite  inde- 
pendent of  the  bill. 

*  In  Smltli  V.  Knox,  3  Esp.  4$,  Lord  Eldon,  C.  J.,  mtisuites  bit  opinioDy 
that  ibe  holder,  if  he  discfaargeB  a  prior  indoner,  will  probably  find  it  difficult  to 
recover  against  a  subsequent  one.  In  English  v.  Darley,  2  Bos.  and  PulL  62; 
the  same  judge^  in  animadverting  on  the  case  of  Hayling  v.  Mulhall,  note  2, 
says,  '*  bad  the  plaindff  first  sued  a  prior  indorser  and  discharged  him  from  eze- 
"  cutiiOD,  it  would  have  afforded  a  sufficient  olgection  to  an  action  against  a  sub- 
"  sequent  indorser.'*  The  same  principle  evidently  applies  as  to  the  effect  of  giv- 
ing time  to  a  prior  indorser  upon  the  holder's  claim  against  subsequent  indorsers. 
•  Thifl  vras  decided  by  Lord  Ekion,  C.  J.,  in  Hayling  0.  Mullhall,  2  Bl. 
123&  aimilar  doctrine  was  laid  down  by  Bayley,  J.,  In  Claridge  o.  Dalton,  4 
M.  aadS.  232-9. 

'  In  Claridge  0.  Dalton,  note  2,  it  was  laid  down  by  Lord  Ellenborough,  and 
Mr  J.  Bayley^  with  whom  Dampier,  J.  concurred,  that  giving  time  to  the  payee 
of  a  bin  did  not  dbchaige  the  drawer. 

«  lliia  dcwtrfne  was  established  by  the  Court  of  King's  Bench  in  Bedford  t;. 
Deaken  and  odien,  2  B.  and  A.  210,  where  it  was  found  that  the  holder />f  two 
billa  drawn  by  three  parties,  having  taken  promissofy-notes  from  one  of  the  par- 
ties fbr  tisesr  amount,  payable  at  a  later  date,  but  retaining  the  original  bills, 
and  niwwsiiHi:  his  dahn  against  the  two  other  drawers,  did  not  thereby  release 
them  from  this  claim,  seeing  all  the  several  drawers  were  from  the  first  equally 
liable  to  it.  The  same  rule  iqvpears  to  have  been  adopted  by  the  Second  Di- 
vision of  tib«   Court  of  Session  in  a  case   Edgar  and   Lyon  v.   Robinson, 
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The  holder's  mere  forbearance  to  sue  (foe  %^ptor  or 
other  parties  will  not  release  the  subsequent  pa^rtjesy  provi- 
ded he  does  not  bind  iiiin^elf  to  give  ^idulg^ace.^  It.basbeeB 
held, ,  &r.  instajace,  t^t  Jji|e,will  not  prejtt|[|iGeiMS  clfujn  agmA 
the  other  parties  by  rp ceiyiqg  prqpp^al^  fqr  ^  |^cilrit7  %0I 
the  acceptor^^  ort^yin^eljstaling,  in  a  letter  tpthe  indor^gn 
of  a  note,  that  t^e  gr^nU;;r  wquld  n^ot  b^  x^ady  tp  pay  for  i 
veekf  which  would  be  time  enough  for  hin),  ^ince  tbatdirf  iwt 
amount  to  ^y  ^greemeQ^  with  the  grqtKer  Aiin^el^  to  giTeimn 
time.  ^  It  has  beep  eyen  deeid,ed  tliat  the  drawer  will  not  be 
discharged  by  the  holder  off^eing^  after  pvolest  for  wor 
payme^t^  fmd  notice,  or  wha^  js  ^quiyalent  to  it*  not  to  pens 
the  accj^ptor.  It  may  be  doub(ed»  how^yoTy  whether  audi 
an  agreeqa^en^,  if  at  all  bind^ig,  }§  ppt  h»  objectiaoable  as 
one  of  ^  mor^  precise  nature,  ia  sofq^  aa  U.fetters.thezigfat 
of  the  subsequent  indorsers  to  enforce  their  relief  against  the 
acceptor.  In  one  English  case,  ^  it  was  decided,  that  a 
holder  did  not  discharge  the  drawer  by  agreeing  to  give  time 
to  t)}e  acceptor,  on  getting  anodier  seci^ri^y  &om  him,  afii^ 
jiidgpnefit  had  been  obtained  agaiiist  both  draw^er  and  ac- 
ceptor. The  .Court  held,  that  tlie  rule  as  to  the  eflectof 
indulgence  to  the  acceptor,  in  releasing  the  drawer,  does  not 
apply  after  judgment.  Perhaps  the  same  doctrine  would  be 
adppted  in  ^cotla^,  afler  depree  has  bean  obtamad*  or.tlie 

decided  tfaif  last  Scsaon,  where  the  holder  of  «  note  granted  by  tiro  |witiee  join^ 
1^  WB8  found  entitled  to  recover  the  fuU  amount  from  one  9f  t;^  obUpolii  •!- 
though  he  had  repeatedly  taken  renewals  of  a  separate  biU  from  the  otfitf*^ 
ligant  for  the  same  debt,  always .  retaming  possession,  boweYer,  of  the  aqg*"'' 
note.  The  case  was  very  circumstantial,  and,  amongother  things^  it  wassUcg- 
ed  diat  the  holder  knew  that  the  defender  bad  signed  the  original  |iote  ftr  th* 
accommodation  of  the  other  obligant.  But  this  ctrcumstanpe,  aa  wiU  umsfi* 
ately  appear^  could  not  restrict  bis  right  to  d^  with  the  ^ei^  aireriitg  ^ 
the  characters  which  they  held  ex  facie  of  the  note  itaelf.  Tbei^€ff(fh»im^'^ 
pealed. 

>  Per  Eyre,  C.  J.,  in  Wal^vyn  r.  St  Quintin,  1  Bq%  iM^^^  ^^ 
'  Ibid.  ■  Margeaon  v.  Nobl^  2  Chitty'a  a  2M. 

*  Pole  V.  Ford,  ibid.  125. 
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the  protest  recorded  on  a  bill  or  note  against  all  the  parties, 
on  the  ground  that  each  party,  being  thenceforward  ab- 
solutely liable  to  the  holder,   thnsr  acquires   an   absolute 
right  of  relief  against  the  prior  parties,  of  which  no  transac- 
tion between  them  and  the  holder  can  deprive  him.     It  has 
been  farther  decided,  that  die  holder,  after  payment  was  re- 
fused by  the  acceptor,  and  all  the  proper  steps  of  negotia- 
tion taken  in  consequence,  did  not  discharge  the  drawer  by 
oflering  to  retain  the  bill  a  fe\i^  day's  longer,  in  the  prospect 
of  still  getting'  payment  from  the  acceptor.  ^    In  another 
case,  ^  where  the  holder  of  a  bill,  after  it  had  been  protest- 
ed foi*  non-payment  and  due  notice  given,  proposed,  through 
bi*afttomey,togive  time  to  the  acceptor,  on  receivinga  certain 
paym^tit^  which'  paytneiit^  however,  was  not  made,  so' that 
the  proposal  did  not  take  efifecti  and  there  were  merely  some 
partial  payments  made  uncotiditionally,  it  was  found  to  af- 
ford no  gl^und  for  discharging  on  indorser,  that  h6  had  got 
no  notice  of  this  proposal,  with  what  followed'  on  it,  or  of 
the  ultimate  non-payment  of  the  balance* 

No  objectiort  can  be  made  on  any  of  the  grounds  now  stated, 
if  the  party  making  it  has  given  his  assent  to  the  indulgence 
in  question.  For  instance,  in  a  case  '  where  the  holder  of 
a  bill  asked  the  indbrser's  consent  to  give  the  acceptor  time 
to  pa^  it  by  imftalments,  and  the  indorser  ahswered  that  he 
might  do  as  he  liked,  sinc^he,  (the  indorser,)  wa^  dischar- 
ged for  want  of  notice  of  non-payment,  it  was  afteri^ards 
found,  upon  the  notice  being  held  sufficient^  that  thes6  ex- 
pressions implied  a  consent  by  the  indorser  that  the  hbldejf 
should  give  time  to  the  acceptor.  Perhaps  it  may  be 
doubted  whether  such  conseilt  was  here  sufficiently  indi- 

*  » 

cated.      It   has  been  farther  decided,  that  even  a  subse- 
quent promise  to'  piay,  after  knbWing  that  tinle  had  beeii 

'  Fonter  9.  Juidieton,  16  East  105. 

*  BiMi**^^  r*  Samuel,  3  PricCy  581. 

«  CImA  v.  JDerlin,  3  Bos.  and  Pull.  365. 
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given,  excludes  all  objection  on  that  ground.     Thus,  in  a 
case  ^  where  the  drawer  of  a  bill  defended  himself  agaiost 
an  action  by  the  indorsee,  on  the  ground  that  the  latter 
had  repeatedly  given  time  to  the  acceptor,  it  was  held  to 
be  a.  good  answer,  that  the  defendant,  after  heariDg  that 
time  had  been  so  given,  said  to  the  plaintifl^  *^  I  know  I  am 
liable,  and,  if  Jones,  (the  acceptor,)  does  not  pay,  I  will" 
The  same  principle  seems  to  have  been  adopted  in  this  case 
with  regard  to  the  plea  of  indulgence  given,  which  was  al- 
ready explained  regarding  the  want  of  notice,  viz.  that  it 
merely  afforded  a  personal  objection  to  the  par^  concern- 
ed, which  he  renounced  by  makmg  a  subsequent  promise  of 
payment     But,  in  another  case,  ^  where  the  holder  of  a 
bill  had  taken  another  bill  instead  of  it  from  the  acceptor, 
which  was  never  satisfied,  and  his  indorser,  to  whom  tlie 
acceptor  mentioned  that  he  had  taken  up  the  old  bill  by  a 
new  one,  answered  that  it  was  the  best  thing  which  could 
be  done,  it  was  held  that  such  a  remark  did  not  predode 
the  indorser,  in  a  question  between  him  and  the  holder, 
from  pleading  the  indulgence  given  to  the  acceptor,  as  bis 
remark  was  presumed  to  refer  entirely  to  the  advantage  of 
the  arrangement  to  the  acceptor,  and  not  to  imply  a  ratifi- 
cation of  it  so  far  as  regarded  the  holder* 

What  has  been  now  stated  proceeds  on  the  assumptian 
that  the  subsequent  parties  to  a  bill  or  note  really  have  a 
claim  of  recourse  against  the  prior  party  who  has  got  a  re- 
lease, or  received  indulgence  from  the  holder,  and  that  this 
recourse  is  presumed  to  have  been  thereby  injured*  Bat> 
when  they  have  no  such  recourse,  although  entitled  toittx 
facie  of  the  bill  or  note,  they  cannot  plead  that  they  are  r^ 
leased  by  the  holder  discharging  or  giving  time  to  the  pre- 
yioua  parties ;  because,  in  that  case,  the  presumption  of  their 

>  Stereos  v.  Lynch,  12  East  38. 

*  WitliaU  V,  BiMtermeiiy  8  Campb.  17^  jmt  Lord  EUcobonm^ 
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having  sufiered  injury  is  done   away.     For  instance,  the 
drawer  of  a  bill  which  has  been  accepted  merely  for  his  ac- 
commodation, and  without  any  effects  of  his  in  the  accep- 
tor's hands,  cannot  plead  that  he  is  discharged  by  the  hold- 
er giving  time  to  the  acceptor.  ^    It  has  been  also  found,  that 
such  a  proceeding  by  the  holder  of  a  bill  of  this  kind  affords 
no  objection  against  his  proving  for  its  amount  on  the  draw- 
er's estate.  ^    In  another  case,  where  the  defendants  had,  in 
order  to  pay  the  plaintiffs  for  the  price  of  goods,  drawn  a 
bill  in  their  favour  on  their  own  agent  in  London,  w)io, 
though  he  accepted  the  bill,  did  not  pay  it  when  due,  as  he- 
had  not  then  cash  belonging  to  his  constituents,  but  only 
goods,  which  he  could  not  sell,  it  was  found  that  the  plain- 
tiffs did  not  discharge  the  defendants  by  allowing  him  twice 
to  renew  the  bill  without  notice  to  them,  (although  he  at 
last  failed^  with  funds  of  theirs  more  than  sufficient  to  pay 
the  bill,)  seeing  that  such  renewal  was  truly  in  their  favour, 
because  he  had  no  funds  when  the  bill  became  due,  and 
was  therefore  truly  a  surety  for  them.  '    Oil  tfte$b  princi-- 
pies,  likewise,  the  objections  in  question  cannot  be  pleaded- 
by  a  subsequent  indorser  for  whose  accommodation  a  bill> 
or  note  has  been  accepted  or  granted,  in  consequence  of  re-' 
lease   or   indulgence  given  to  a  prior  party.     In  fact,  the 
same  rules  are  applicable  on  this  subject  which  have  been 
already  explained  with  regard  to  the  necessity  of  notice  or 
negotiation  in  similar  cases.  ^ 

But  it  does  not  therefore  follow,  that  because  parties  who 
are  principal  debtors  ex  facie  of  the  bill  may  be  sureties 
With  reference  to  other  parties,  the  holder  of  the  bill  or  note 

*  JPer  Lord  Ellenborough  in  Collot  v.  Haigh,  stated  antSt  393,  note  ]. 

*  JPer  Xx>Td  Cbmicellor  Eldon  in  «r  parte  Holden ;  Cooke's  Banlurupt  L«vr» 
\  r>7. 

'  Per  Lord  Ellenborough  in  Clark  v.  Novl,  3  Campb.  ^\h     His  Iiordsbip't 
'Opinion  was  allerwards  affirmed  by  the  Court  of  King's  Bench. 

*  Anie^  556,  et  sefj. 
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therefore  loses  his  cl^im  against  them  as  priocip&l  debtor^ 
by  giving  indulgence  to  those  parties  for  whose  accommo- 
dation they  are  bound ;  for  example^  that  the  hcdda  of  a 
bill  or  note  which  has  been  accepted  or  granted  for  behoof 
of  the  payee»  forfeits  his  claim  against  the  acceptor  or  grant- 
er,  by  giving  indulgeo^e^  or  a  discharge^  without  his  oonsenti 
to  the  payee.  In  the  first  place,  there  is  no.ground  for  svch 
a  doctrine,  if  he  should  not  be  aware  of  the  true  nature  of 
the  bill  or  note ;  sincci  in  that  ease,  he  is  only  bound  to  look 
Qt  the  relations  of  the  several  parties  as  they  appear  exfafk 
of  it  ^  Even  in  England^  it  must  be  proved  that  his  know- 
ledge of  these  relations  was  different  from  what  they  appear- 
ed to  be ;  ^  and,  in  Scotland,  no  evidence  would  probaUy  be 
admitted  to  redargue  that  arising  from  the  billy  exceptii^  Us 
writ  or  oath.  But  it  is  unnecessary  to  diisGUSS  this  point,  bo 
cause  it  appears  farther  to  be  now  settled^  that^  althou^tke 
payee  should  know  of  the  relative  situation  of  the  paities  Mr 
sty  he  is  entitled  to  rely  on  their  several  characters  as  A^ 
iq;>pear  ex  facie  of  the  bill  or  note,  and,  theiiefore,  preserfcs 
his  claim  at  all  times  agamst  the  acceptor  oir  maker  as  prin* 
cipal  debtor/  whether  he  has  given  indulgence  or  not  to  the 
parties  for  whose  accommodation  the  latter  became  bovid. 

>  In  Cantalno.  EoUefton,  5Ikuiit.551,  1  Mtfili.207,  thehdUvoftiMle 
gru&ted  fbr  the  payee's  aooammodatioii  wae  held  not  to  faave  difdmged  die  fl» 
Vm  by  rri  wring  the  peyee,  it  not  bcmg  ftroved  Ihet  the  holder  knew  tfait  ibe 
note  was  granted  for  the  payee's  accommodatioo.  In  Dingwall  p.  Dinattr, 
1  Qong.  94/7,  the  holder  of  an  accoBunodatunubOl,  who  knew  oaSy  qfteriht- 
MBM  due  that  it  was  accepted  for  the  drawer's  accommodatioi^  was  ibtind  not  ta 
hafo  discharged  the  acceptor  by  applying  first  to  the  drawer,  and  allowiiig  ■«*«- 
tal  years  to  elapse  befon  he  asked  the  acceptor.  But,  li^  He  did' not  e^R» 
ly  agree  to  giTc  time  to  the  drawer;  and,  2dfy,  As  he  did  not  know  of  ihi  sr- 
commodatJon  at  tte  time  of  taking  it,  he  could  not  be  bound  to  obserre  tiiynilo 
of  n^gotlrtiDn  bat  sacll  as  arose  from  tte  rsladte  situations  of  the  partzes  ss  sp- 
peering  cr/KW  of  the  bin.  The  genafalnile  laid  down  on  this  solgsctbEllB 
V.  OalUndo,  dted  in  a  note  to  1  IXnig.  849,  is  said  to  haTc  been  Um  »,  st- 
though  the  dreunutanccs  of  the  case  Ud  to  a  different  decwon. 

'  Vide  preceding  note. 
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Accordingly,  in  a  case  already  noticed,  ^  where  the  holder 
of  a  note,  knowing,  as  was  alleged,  that  it  was  granted  for 
the  payee's  accommodation,  had  become  bound,  on  receiving 
a  composition  from  the  payee,  not  to  molest  him,  it  was  de- 
cided, notwithstanding,  that  he  had  not  thereby  lost  his 
claim  against  the  maker.     The  same  doctrine,  as  already 
shewn,  *  although  at  one  time  doubted,  has  been  now  settled 
with  regard  to  the  holder's  claim  against  the  acceptor  of  an 
accommodation-bill,  although  he  should  have  given  time  to 
other  parties  on  the  bill  who  were  really  liable  in  relief  to 
ike  acceptor.     In  like  manner,  his  releasing  or  giving  in« 
dolgeiiee  to  a  subsequent  indorsef  would  not  cut  off  his 
claim  agiunst  a  prior  one,  although  he  should  be  aware  that 
the  former^  as  being  the  par^  accommodated,  was  truly  li»» 
hie  in  recourse  to  the  latter.    In  all  these  cases,  the  claim 
of  recourse  does  not  arise  on  the  face  of  the  bill  or  note,  but 
from  an  agreement  quite  independent  of  it    But  the  hokkt^s 
claim  arises  from  the  bill  or  note  alone,  and,  therefore, 
though  he  should  discharge  this  claim,  or  give  time  for  the 
payment  of  it,  he  will  not  thereby  discharge  or  fetter  any 
other  par^  as  to  the  time  of  enforcing  an  entirely  distinct 
claim  c^  recourse,  which  he  possesses  independently  of  the 
bill  or  note.  ^ 

*  Mallet  V.  Thomson,  aiUef  393»  note  2,  Hie  same  doctrine  was  also  lately 
recognised  in  Scotland  in  Mowbray  v.  "Wliite,  3  Shaw,  146,  where  it  was  de« 
cidcd  liiBt  the  pursuer  had  a  good  claim  against  the  acceptor  of  an  acconmioda- 
tioaUaU  wbiA  he  bad  xetindy  and  for  which  the  acceptor  had  also  given  him  a 
separate  obligatioD^  although  he  had  taken  a  hQl  froB  the  drawer  for  part  of  the 
vune  debt,  stUl,  bowever,  retaining  the  original  bill  and  the  acceptor's  obligation. 

*  Anim,  393»  &c. 

'  Vldg  Jxnrd  Ellenborough's  opinion  in  Mallet  v*  Thomson. 
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OF  ACTION  AND  DILIGENCX  ON  BILLS  AND  NOTBS>  CH£CK8  ON 
BANRBES,  BANK  NOTES,  AND  BANKBB's  NOTBS. 

Bills  and  notes,  like  other  obligations,  form  in  Scotland 
the  ground  of  a  personal  action  at  common  law.  But  sU- 
tute  has  also  established  a  summary  course  of  proceeding* 
whereby  immediate  execution  may  be  obtained  to  enforce 
pajrment  of  them,  without  an  intervening  action;  and,  as 
this  statutory  process  is  applicable  to  almost  every  case  of 
bills  and  notes,  the  instances  in  which  an  action  alone  is 
competent  for  payment  of  them  form  exceptions  to  the  ge- 
neral rule.  It  will  be  proper,  before  detailing  the  nature 
and  requisites  either  of  the  summary  form  of  process  or  of 
procedure  by  action,  to  distinguish  the  cases  which  fall  un- 
der each  respectively,  and  with,  this  view  we  shall  first  gi?e 
an  account  of  the  summary  form  of  process. 

This  process  was  first  introduced  with  reference  to  fo- 
reign bills.  By  the  act  1681,  c.  20,  which  proceeds  on  the 
narrative,  "  How  necessary  it  is  for  the  flourishing  of  trade» 
*^  that  bills  or  letters  of  exchange  be  duly  paid  and  have 
*^  ready  execution,  conform  to  the  custom  of  other  parts ;" 
it  is  enacted,  **  That,  in  case  of  any  foreign  bill  of  exchange, 
^^  from  or  to  this  realm,  duly  protested  for  not  acceptance 
^'  or  for  not  payment,  the  said  protest  having  the  bill  of  ex- 
change prefixed,  shall  be  registrable  within  six  months  aA 
ter  the  date  of  the  said  bill,  in  case  of  non-acceptance,  or 
^<  after  the  falling  due  thereof  in  case  of  non-payment,  in 
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^'  the  books  of  Council  and  Session,  or  other  competent  ju- 

"  dicatures,  at  the  instance  of  the  person  to  whom  the  same 

^^  is  made  payable,  or  his  order,  either  against  the  drawer 

*^  or  indorser  in  case  of  a  protest  for  non-acceptance,  or 

« against  the  acceptor  in  case  of  a  protest  for  non-pay- 

'^  ment,  to  the  effect  it  may  have  the  authority  of  the  judges 

'^  thereof  interponed  thereto,  that  letters  of  homing  upon  a 

*'  simple  charge  of  six  days,  and  executorials  necessary,  may 

"  pass  thereupon,  for  the  whole  sums  contained  in  the  bill^ 

"  as  well  exchange  as  principal,  in  form  as  effeirs,  sicklike 

"  and  in  the  same  manner  as  upon  regtstrate  bonds,  or  de- 

«( creets  of  registration,  proceeding  upon  consent  of  parties ; 

''  providing  always,  that,  if  the  saids  protests  be  not  duly  re- 

*^  gistered  within  six  months,  in  manner  above  provided,- 

'^  then,  and  in  that  case,  the  said  bills  and  protests  are  not 

"  to  have  summary  execution,  but  only  to  be  pursued  by 

<(  way  of  ordinary  action,  as  accords ;  and  farther,  that  the 

^^  sums  contained  in  all  bills  of  exchange  bear  annualrent, 

'^  in  case  of  not-acceptance,  from  the  date  thereofj  and  in 

^^  case  of  acceptance,  and  not  payment,  from  the  day  of  their 

<^  falling  due,  ay  and  while  (imtil)  the  payment  thereof/'  It  is 

also  declared,  That,  notwithstanding  of  the  foresaid  summary 

'^  execution  provided  to  follow  upon  bills  of  exchange,  for 

"  the  sums  therein  contained,  in  manner  above  specified,  yet 

'^  it  shall  be  leasom  (lawful)  to  the  party  Charger  to  pursue 

^'  for  the  exchange,  if  not  contained  in  the  said  bills,  with  re- 

"  exchange,  damage,  interest,  and  all  expenses,  before  the 

^'  ordinary  judge,  or,  in  case  of  suspension,  to  eik  (add)  the 

^'  same  to  the  charge  at  the  discussing  of  the  said  suspen- 

^^  sion,  to  the  etkct  that  the  same  may  be  liquidat,  and  de-* 

'  creet   given  therefor,  either  against  the  party  principal, 

'  or  against  him  and  his  cautioners,  as  accords." 

The  act  1696,  c.  86,  referring  to  die  foregoing  statute, 

nactSy  **  Xhat  the  same  execution  shall  be  competent,  and 

proceed  upon  inland  bills  or  precepts,  as  is  provided  to 
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<'  pass  upon  foreign  bills  of  exchange^  by  the  SOth  acC  of 
<'  the  Sd  Parliament  of  Charles  11^  holden  m  anno  1681, 
<^  which  act  is  hereby  extended  to  mland  bills  and'  precepts 
*'  in  aU  points^'' 

These  two  acts^  the  first  relating  to  foreign,  and  the  s^ 
eond  to  inland  bills,  authorise  summary  execution  to  be  ob- 
tained in  the  manner  therein  detailed ;  Isi,  Against  Hit 
drawer  and  indorsers^  incaseof  non*4icceptaiioe;  and,  fUf, 
Against  the  aoceptcov  in  case  of  non-payment  In  the  first 
of  these  cases,,  summary  diUgence  is  allowed,  after  legister- 
ii^  the  protest,  at  any  time  within  six  mmiths  after  the 
date  of  the  bill,  without  distinguishing  whether  this  was.  be- 
Sore  or  after  the  tenn  of  payment.  Accordtqgljv  in  ^ 
case  1  of  a  bill  dated  10th  Mardi  1795,  andpaysftyle  90diys 
after  date^  or  on  11th  June^  but  of  which  acceptance  was  re* 
faded  on  88th  March,  the  Court  sustained  a  charge  of  horn- 
ing giTen  to  the  drawer  on  88th  May.  In  this  case,  die 
same  rule  was  eliftxroed^  agreeably  to  the  statute^  regaidmg 
summary  diligence^  which  has  been  already  laid  down'it- 
garding  the  holder's  right  at  common  law  to  bring  an  im- 
mediate action  against  the  drawer  or  indorsers'in  caseof 
non««ccc)^taace. 

Hie  remedy  of  summary  dfligence  was  not  competaot^  br 
tbese  acts,  in  case  of  non^-paymentv  unless  against  the  aeoep- 
tor;  and  there.iMks  no  recourse,  in  subh  a  case,  against  die 
drawer  and  indorsers,  but  by  an  ordinary  action.  But  die 
act  18  Geo.  IIL  c  72,  $  48^  made  perpetual  on  diis  snlqect 
by  83  G^o.  Ill,  c  18,  $  56,  remedied  both  tibis  and  anodier 
defect  in  the  law  of  bills,  by  allowing  the  like  remedies  up* 
on  promissory  »not8S  as  upon  bills;  ahd  by  enacting  thst 
there  ahouldlier  summary  execution  against  the  drawcis  and 
indorsers  of  bills  and  the  indkirsers  of  notes,  fiir  non-pay- 
ment  as  well  as  fi»r  non<4icceptanciB.  As  to  promiasorj- 
notes,  it  enacts,  that  <*  the  same  diligence  and  execution 

>  CoWM  t;.  Kftji  SOtb  June  1705,  Moir.  1621.  *  Aittf*  18& 
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^<  shall  be  competent,  and  shall  proceed  upon  promissory- 
'^  notesj  wjliether  holograph  or  not,  as  U  provided  to  pass 
<<  upoQ  b^ls  of  ^chaqge  and  inland  bills,  by  the  law  of 
'*  Scotland ;  and  that  promissory-notes  shall  bear  interest 
<<  as  bills.''     The  rest  of  the  clause,  which  confers  on  such 
notes  the  same  privileges  as  on  bills,  has  been  ali^ady  dis- 
cussed. ^    With  regard  to  summary  execution,  in  case  of 
noQ-paymenl^  against  drawers  and  indorsers,  the  same  sCa^ 
lute  «|]0pt9,  that  ^^  summ^y  execution,  by  homing  or  other 
*^  di}ig(9lic^  shall  pass  upon  bills,  whether  foreign  or  inkiid^ 
'^anj  whether  accepted  or  protested  for  non-acceptance^ 
"  and  upon  all  promi^^ory-nptes  duly  negotiated,  not  only 
*^  aga{nBt  the  acceptors  of  such  bills,  or  granters  of  such 
^'  notes,  but  also  against  the  drawers  of  such  bills,  and  the 
'^  whole  indorsers  of  the  said  bills  and  notes  jointly  and  se« 
'^  verally,  excepting  where  the  indorsation  is  qualified  to  be 
"  without  re€x>urse^  saving  and  reserving  to  th^  drawers  or 
"  iodoifser^  their  respective  claims  of  recourse  against  each 
'^  other,  ai|d  all  defences  against  the  same,  according  to  law.'' 
According  to  this  clause*  summary  execution,  in  case  of  the 
non-payment  of  a  bill  or  note,  is  competent  against  the 
drawer  apd  indorsers  of  a  bill  and  the  indorsers  of  a  note, 
as  w^U  as  against  the  acceptor  or  granter,  all  at  the  same 
time. 

It  now  remaiiis  to  point  out  the  cases  in  which  summary 
execution  i5>  or  is  not,  competent  by  these  several  statutes. 
1st,  Suob  ^^fiecution  is  not  competent,  either  in  case  of  non- 
acceptaace  or  non-payment,  unless  the  instrument  of  pro- 
test for  noiv-acceptance  or  non-payment  has  been  completed 
and  registered,  in  tbt)  books  of  some  competent  court  with- 
in six  month%  viz.  the  protest  for  non-acceptance  in  six 
lionths  after  the  date  of  the  bill,  and  the  protest  for  non- 
payment in  six  months  after  the  term  of  payment  of  the  bill 
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or  note.  It  has  been  already  shewn,  ^  that  the  holder  of  a 
bill  payable  at  a  precise  date  may  preserve  his  reoourae 
against  the  drawer  and  indorsers,  by  simply  presenting  it  for 
payment  when  it  falls  due,  and  protesting  it  for  non-pajmem 
only,  although  it  should  not  have  been  accepted*  But  his 
right,  in  such  a  case,  to  summary  execution  against  the 
drawer  and  indorsers  depends  on  the  terms  of  the  statutes. 
On  this  subject,  the  act  1681  enacts,  that  a  protest  for  non- 
acceptance  shall  be  registered  within  six  months  after  die 
date  of  the  bill,  in  order  to  authorise  summary  executkxi 
against  the  drawer  or  indorsers,  and  that,  <*  if  the  sud  pro- 
*<  tests  be  not  duly  registered  within  six  months,  m  mnamtt 
*^  above  prxmdedy*^  there  shall  be  only  an  ordinary  action  od 
the  bill.  The  act  12  Geo.  III.  c.  72  likewise  supposes,  m  the 
event  of  bills  not  being  accepted,  that  there  is  a  protest  for 
non-acceptance.  The  registration,  therefore,  of  such  a  pro- 
test within  six  months  from  the  date  of  the  bill,  appears  to 
be  necessary,  in  case  of  non«^acceptance,  to  warrant  snmmaij 
execution  under  the  statutes  against  the  drawer  or  indorsm. 
In  one  early  case  of  non-accep*tance,  ^  it  is  said  to  have  been 
decided,  that  a  protest  for  non-payment,  roistered  within  six 
months  after  the  term  of  payment,  was  sufficient  to  autho- 
rise diligence  against  the  drawer.  But  the  principle  of  this 
decision  is  not  explained ;  and  it  is  even  conjectured  to  have 
proceeded  on  the  notion,  now  exploded,  that  the  drawer 
w|is  bofund  to  prove* that  he  had  suffered  prejudice  throng 
the  holder's  neglect  ^  The  decision  might  be  correct,  if  it 
had  merely  imported  that  the  holder  might  enforce  his 
claim  against  the  drawer  by  an  action,  seeing  it  has  been 
shewn  that,  for  the  single  purpose  of  preserving  reoovs^ 
a  protest  for  non-payment  taken  when  the  biU  becomes  doe 

>  AiiU,  436. 

'  YuiU  v.  Eichardion,  25th  July  169dp  Forbes,  134. 

■  Vide  Forbes,  134.5. 
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is  sufficient  But  it  does  not  seem  consistent  with  the  sta- 
tutes to  hold  that  tliere  can  be  summary  execution  against 
the  drawer  or  indorsers  in  case  of  non-acceptance,  without 
a  r^^tered  protest  for  non-acceptance. 

It  therefore  appears,  that^  unless  the  protest  for  non-ac- 
ceptance or  non-payment  is  registered  within  the  time  and 
in  the  manner  prescribed  by  the  statutes,  there  can  be  no 
recourse  either  against  the  drawer,  indorsers,  or  acceptor, 
except  by  means  of  an  ordinary  action. 

2d,  Summary  execution  is  competent  only  for  the  amount 
of  the  bill  or  note,  with  interest  from  its  date  in  case  of  non- 
acceptance,  or  from  the  term  of  payment  in  case  of  non- 
payment, as  also  for  exchange,  or  any  other  sum  if  specified 
in  the  bill.  But  any  such  claim,  whether  consisting  of  ex- 
change, re-exchange,  damages,  interest,  or  expenses,  when 
not  specified  in  the  bill,  can  be  recovered  only  by  ordinary 
action,  or,  if  the  diligence  is  suspended,  by  being  included 
along  with  the  other  sums  charged  for,  and  thus  made  the 
subject  of  discussion  in  the  suspension. 

3dy  It  has  been  already  shewn,  that  summary  execution  is 
not  competent  on  bills  or  notes,  which,  though  the  party's 
name  be  inserted  by  himself  in  the  body  of  them,  are  not  sub- 
scribed by  him,  ^  or  which  are  subscribed  only  by  initials,  2 
or  by  a  mark.  ^  The  subscription  of  one  notary  and  two- wit- 
nesses has  been  held  a  sufficient  substitute  for  the  party's 
signature.   But  it  is  doubtful  whether  a  bill  or  note  thus  sub- 
scribed could  form  the  ground  of  summary  diligence.    The 
true  principle  seems  to  be,  that  such  diligence  is  admissible 
only  where  the  document  is  probative  in  itself,  and  not,  as 
in  such  a  case,  where  it  requires  the  aid  of  extrinsic  proof, 
which  cannot  be  adduced  except  in  an  action.  A  subscription 
by  two  notaries  and  four  witnesses  probably  would  form  the 
ground  of  summary  diligence ;  because  it  is  probative  per  se 

*  AfUe^  49.  *  Ante^  54.  '  Ante,  5a 
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.a  this  as  well  as  in  any  other  deed.  The  sigoatme  of  a 
person  per  procuration  of  another  would  also  form  tike 
ground  of  summary  diligence,  where  the  procuratioii  is 
notorious,  as  where  the  procurator  has  acted  as  such  in  a 
long  course  of  transactions,  or  where  a  partner  has  an  im- 
plied power  from  his  copartners  to  bind  th^n,  by  subscri- 
bing the  company  firm.  ^  In  such  cases,  the  principal  is 
completely  identified,  in  the  mind  of  every  contracting  pa^ 
ty,  with  his  agent,  ^  and  the  principal  may,  indeed,  betoih 
fiidered  as  signing  through  him.  The  notoriety,  too^  of  the 
agency  appears  to  come  in  place  of  extrinsic  proo!^  at  least 
to  the  effect  of  affording  a  warrant  in  the  first  place  for 
summary  diligence.  But,  if  the  person  against  whom  dili- 
gence is  raised  on  a  bill  signed  by  the  firm  of  a  companji 
denies  that  he  has  any  concern  with  the  company,  tht  odier 
party  must  prove  the  fact  that  he  is  a  partner.  In  such  a  case^ 
it  has  been  found,  that  the  person  against  whom  diligence  is 
thus  raised  is  entided  to  have  his  suspension  of  it  passed 
without  caution;  as  it  would  be  evidently  unjust  to  make 
him  suffer  the  hardship  even  of  fmding  security  &r  the 
debts  of  a  company  with  which  it  is  not  proved  that  he  has 
any  concern.  ^ 

Summary  diligence  would  not  probably  be  dlowed  on  a 
signature  by  procuration,  where  the  agent's  power  dqiendp 
ed  solely  on  a  writt^i  procuration,  seeing  extrinsic  proof  is 
here  necessary  to  make  the  subscription  valid.  It  was  de- 
cided in  one  case  by  a  Lord  Ordinary,  though  the  matter 
did  not  come  before  the  whole  Court,  that  the  sabseriptioo 

>  VHb  Tliomson  v.  JUddel  &  Co.  2d  Joltsr  1812,  F.  C  |»<»iC 

•  ilnfe,  248»  note  1. 

'  In  Anderson  v.  Bolton  and  Barker,  20th  Jan.  1810,  F.  C,  tint  dsriii» 
was  pronounced  as  to  the  suspension  of  a  charge  given  to  the  su^pcudlff  m  ptft- 
IMT  of  a  oompanj)  with  which  he  denied  that  he  had  any  ccmeen.    ArfoB>l« 
decision  was  given  in  Carlier  v.  Davidson,  30lh  June  1810,  mentioiKd  ia  • 
to  the  preceding  case. 
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of  a  father's  name  by  hk  son,  who  was  said  to  have  bean 
in  the  habit  of  so  aiibseribing,  did. not  fenn  a  ground  for 
summary  diligence  against  the  father.  ^  There  is  also  ai>- 
other  case,  already  noticed^  *  where  a  chmrge  was  suspend- 
ed, when  given  to  a  mother  on  a  bill  thus  subscribed  in  her 
name  by  her  daughter*  But  the  Court  a{^ar  to  have  held 
in  that  case,  that  there  was  no  mandate,  either  special,  or 
constituted  by  any  course  of  dealing  in  which  the  mother 
sanctioned  this  mode  of  subscribing  bills  for  her. 

4A,  It  has  been  already  explained, '  that  even  a  written 
promise  to  accept  a  bill,  distinct  from  the  Ull  itself  is 
not  in  Scotland  considered  as  an  acceptance,  and  cannot 
even  form  the  ground  of  an  action  as  such,  although  an  ac- 
tion may  be  raised  on  it  as  a  separate  obligation,  jn  which 
action  the  bUl  may  be  adduced  in  mahtm  probationis, 

My  It  has  been  also  stated,  ^  that  drafts  on  bankers,  if 
dishonoured,  would  not  probably  form  the  ground  of  sum- 
mary diligence  against  the  drawer,  though  an  ordinary  ac- 
tion may  be  raised  on  them.  None  of  the  statutes  authori- 
sing summary  diligence  apply  to  such  drafts  twrninaUm^  and 
they  cannot  be  considered  as  bills,  since  they  are  not  drawn 
like  bills,  for  the  purpose  of  being  accepted,  but  with  a 
new  to  immediate  payment  The  same  reasons,  however, 
which  render  summary  diligence  on  bills  and  notes  expe- 
dient, apply  with  stUl  greater  force  to  the  case  ofdrsAd^ 

6A,  Wli^i  a  bill  or  note  is  lost,  its  contents  cannot  be 
recovered  hy  summary  diligence.     But  the  debt  may  be  re^ 
covered  by  an  action.     Some  account  of  the  procedure  ap- 
plicable to  such  a  case  has  been  already  given. ' 
The  respective  subjects  of  summary  diligence  and  of  ac- 

*  Per  Xford  AUtfwty  in  fiMddon  v.  Bioini. 
'  Lowmm  v.  MatUiewy  ante,  246,  note  a 

'  Ante,  5(^1.     Hut  point  is  illuslnted  by  a  case^  Maxwell  v.  M'Kay,  IStli 
JuJy  1699,  noticed  by  Forbes,  140. 
«  Ante,  215,  note  4.  «  Ante,  34^,  et  aeq. 
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:tiion  being  this;  defined,  we  shall  now  discuss^e  natute  and 
requisites  of  each  respectively ;  in  doing  which  we  shaU 
consider, 

L  At  whose  instance  diligence,  or  action  on  a  bil],]K)^ 
or.  draft  may  be  raised ; 

2.  The  course  of  procedure  in  following  out  s^ch  diligence 
or  action,  especially  the  former ; 

8.  The  claims  competent  against  the  several  parties  to 
bills,  notes.or  drafts,  and  recoverable  by  diligence  or  acd<sv 
or  by  either  of  them. 

.  4.  What  px^>of  is  required  in  support  of  these  daiiosy  or 
is.  competent  in  defence  against  them ;  and  how  it  is  to  be 
4ed.in  the.  two  several,  cases  of.  diligence  being  raised  or 
an  action  brought 

1.  Action  or  diligence  may  be .  raisc»d  at  the  instance  of 

the  payee  or  his  order.  ^    No  such  diligence  or  action  is 

€onq>etent,  except  in  the  case  of  the  drawer,  (to  be  inune^ 

.diately  noticed,)  to  any  but. the  holder  of  a  bill  or  note  ps;- 

.able  to  the  bearer,  or  blank  indorsed,  or  in  which  he  or  the 

company  to  which  he  belongs  is  named  as  payee  or  qpedii 

.indorsee^  or  where  .the  bill  or  note  has  been  conveyed  to 

.him  li»y. assignation  from  the  party  who  is  in  right  to  it» 

,acc(Hnpanied  by  possession  of  the  document,  or  whese  he 

has  married  the  person  in  right  to  the  bill  or  noCe^  in 

which  case,  he  acquires  it  jwre  mariti.  *    But  the  husbrnd 

does  not  appear  in  such  a  case  to  be  included  under  anj 

of  the  descrip^ons  of  persons  who  are  authorised  by  sts- 

.tttte  to. use  summary  diligence.^  When  a  bill,  note  or  dnfi 

is  made  payable  to  one  pferson  for  behoc^  of  another,  the 

.former  only  can  maintain  action  or  diligence  on  it;^  the 

latter  has  only  a  claim  of  accounting  against  him.    The 

counterpart  of  this  case,  viz.  the  right  of  raising  action  or 

diligence  agaimi  a  party  on  a  bill  or  note  suI^cdlMd  by 

*  1661,  c.  90.  •  Ante,  239-40.  > 

«  AwU,  938-9  and  386, 
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another  person  per  procuration  from  him,  has  been  already 
considered.  ^ 

If  a  person  appears  ex  Jade  of  a  bill  or  note  to  have  the 
sole  right  to  it,  it  will  be  no  defence  against  action  or  dill* 
gence  at  his  instance  for  payment,  that  it  appears  cUiwuie  that 
he  has  given  only  partial  value  for  it  to  his  indorser*    TI4% 
m  so  fiur  as  it  is  proved  by  his  writ  or  oath,  may  subject  him 
to  any  exceptions  which  are  pleadable  against  that  indorsefr 
But  it  will  affiird  no  other  defence  against  action  and  dili- 
gence at  his  instance,  seeing  it  is  enough  for  the  debtor  thftt 
he  is  in  iiiuJb  of  the  bill  or  note,  and xan  validly  discharge  it, 
and  since  any  transaction,  proved  by  extrinsic  evidence^  be- 
tween him  and  another  party,  is  entirely  res  inter  alias  a€Uu  * 
It  has  been  said,  that  action  or'diligence  may  proceed  in 
name  of  a  company  for  any  debt  due  to  them.  ^    But  this 
doctrine  cannot  be  adopted  without  limitation.    On  the  one 
hand, 'it  appears  to  be  settled,  that  a  society  or  company, 
whether  constituted  for  trading  purposes  or  not,  if  not  in- 
corporttted  by  charter,  has  no  right  at  common  law  to  sue, 
either  under  a  general  denomination,  or  by  means  of  its  of- 
^ce^bearers  described  as  such.  ^    It  is  said,  that  dther  the 

>  Aia$9  596-7. 

*  It  was  probably  pn  this  ground  that  Lord  Kenyon  |aid  it  down,  in  Wiflen  v. 
BobertSy  I  £9.  261,  ''  that  where  a  bill  of  exchange  is  given  for  money  really 
**  due  from  the  drawee  to  the  drawer,  or  is  drawn  in  the  regular  course  of  busi- 
'^  neaay  the  indorsee,  though  he  has  not  given  to  the  indorser  the  full  amount  of 
"  the  bUly  yet  may  recover  the  whole,  and  be  the  holder  of  the  overplus  above  the 
'*  sum  be  baa  radly  paid,  to  the  use  of  the  tndorser."  In  accomnodalioii-biUs, 
if  it  is  proved  by  Fitt  or  oath  that  he  gave  no  value  for  them,  and  that  hia  in- 
doner  waa  the  person  agcompiodatedi  nether  this  indofser  nor  his  indonce  can 
recover  upon  then). 

«  2  Bell,  6Sa 

*  Lodgie  of  J^aoark  v.  Hamilton  and  others,  11th  June  17S(^  Morr.  14554; 
Crawford  t^.  Mitchell,  13th  June  1761,  and  Wilson  and  others  o.  Jobaon,  Idth 
X>ec.  1771,  Morr.  14555;  Culcreuch  Cotton  Company  v.  Mathie,  87tb  Nov, 
J  ^22,  2  Shaw,  47 ;  Wilson  and  others  v.  Kippen  and  others,  7th  June  1823; 
2  Shaw,  378. 
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whole  individuals  composing  the  company  must  be  BMned, 
or  at  least  the  directors  or  committee,  who  by  the  oonsti- 
tution  of  the  company  rq)resent  them.  ^  But  this,  last  at 
temative  appears  to  be  insoffioient)  seeing  that  the  paUk 
has  no  concern  with  the  private  eonatitntioa  of  dis  aai> 
pany,  and  that  the  rightto  appear  by  olBce^Marera  is  eat  d 
those  rights  peculiar  to  a  chartered  company*  ^  It  has  beoi 
therefore  decided,  that  an  unchartered  company^  which  kv 
assumed  a  general  descriptive  appellation  merely  as  that  bf 
which  they  wish  to  be  known,  cannot  sne  undor  diat  npptt' 
letion. '  On  the  other  hand,  if  the  firm  is  also  tliat  vnder 
which  the  company  has  been  in  the  habitof  signing  obligati« 
and  transacting  all  their  basiness,  it  would  appear  that  Ihet 
ore  also  entitled  to  sue  under  it.  Each  individual  partaer  is 
bound  by  an  obligation  subscribed  under  that  fixaai»  b^ 
cause  each  partner  is  held  to  have  given  to  every  other  part- 
ner a  mandate  to  bind  him  by  subscribing  it;  and  tfae  fira 
is  held  to  represent  the  names  of  the  individual  partacis,  as 
much  as  if  every  name  had  been  speciidly  subscribed.  Ac- 
cordingly, in  a  case  where  a  house  abroad  drew  a  bill  on  a 
house  in  this  country,  which  was  dishonoured,  the  diswees, 
being  partners  of  the  foreign  house,  were  found  liable  is 
that  character  to  summary  diligence,  as  drawers.  *  Bttt  if 
^ch  a  firm  is  known  to  the  public  as  that  used  in  obl^tioB 
contracted  by  the  company,  and  therefore  forms  a  groDiai 
of  action  or  diligence  against  the  company  or  its  pattaers 

1  s  Ben,  ess. 

■  a»  bdd  in  WQnm  and  olliM«  v.  Kfppen  and  ^nhtn,  509^  note  4 

*  lUft  w»  decided  in  theeaaeoT  tlw  <<  CiUcraacdi  C0Ctm  Oonpnyi,'*  SOi^  HIT 
4^  with  regard  to  an  action  brought  by  them  under  that  name*  -The  tmm  decant 
if  undenrtood  to  have  been  adopted  bj  the  House  of  Loida  in  tli»  caae  of  fW- 
iMk  «.  Commerdal  Banking  Company,  decided  tfaia  aaanon,  fai  vMch  •■  mtim 
brought  against  a  private  oompany  ww  dhuiiaaid  as  iaemnpaten^ 
had  been  nracaled  on  the  oiffHa.  ^'^^^ 

*  llKMBson  r.  liddel  and  C6.,  9d  July  161S;  F.  C        ^r^^^^i 
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Uie  oompaDy  arafit  also  hare  the  benefit  of  such  public 
knowledge,  by  being  entitled  to  sire  for  debts  under  the 
firm^  sinoe  those  mtho  contract  obligations  to  th^n  must  be 
presumed  to  know  the  firm  as  well  as  dioee  who  take  ob- 
ligotioiifi  firom  them.    This  distinction,  accordingly,  appears 
to  hare  been  recognised  in  a  case  already  cited.  ^     As  the 
subscription  of  a  bill  by  the  firm  of  a  company  authorises  di* 
ligence  4»fpjBbut  the  individual  partners,  so  it  appears  com- 
petent to  raise  diligence  or  action  in  name  of  the  indiridual 
partners  on  a  bill  made  payable  to  the  firm ;  provided  the 
&ct  of  their  being  partDera  is  not  disputed,  seeing  the  firm 
is,  in  that  case,  intended  to  represent  them  as  much  as  tf 
their  names  were  individoally  inserted  in  it     But  if  the 
fact  of  their  being  partners  is  denied,  either  when  the  dili- 
gence or  action  is  raised  in  thdr  names  or  against  them,  it 
must  be  proved  by  the  par^  alleging  it ;  and,  in  the  lattet* 
case,  ^  the  person  against  whom  diligence  is  raised  will  be 
entitled  to  have  a  suspension  of  it  passed  without  caution. 

It  has  been  decided  in  England,  (and  the  ground  <^  de- 
cision seems  to  be  applicable  also  in  Scotland,)  that  when  a 
bill  is  made  payable  to  a  fiim  consisting  of  two  names,  both 
names  must  be  joined  in  an  action  for  payment,  since  the 
contmct  has  been  made  with  both.  ^  Nor  will  it  be  any  an- 
swer, that  one  of  the  parties  has  truly  no  interest,  unless  he 
has  renounced  his  interest  in  fiivour  of  the  other  e^  ftusie  of 
the  bill;  fi^r  otherwise  he  still  continues  interested  so  far 
as  concerns  the  debtor,  who  cannot  be  effectually  dischar- 
ged without 


'  Culcreoch  Cotton  Company  o.  Madiie,  anU  5&9,  note  4y  where  it  is  said  to 
have  been  faddy  "  that  there  was  a  clear  distincdon  between  the  case  where  a 
"  meremadie  eompany  sued  under  lis  proper  firm,  hj  wUch  it  gnmtcd  oblig». 
*'  tiaoBp  (as  DongUn,  Heron  and  Company,  or  the  like) ;  and  where  it  sued  on- 
*<  der  a  mere  descriptive  name  or  demMninalion,  as  hi  the  present  case." 

'  Andenon  v.  Bolton  and  Barker,  26th  Jan.  1810 ;  Carlier  v.  Datidson,  30lh 
June  1810,  F.  C. 

'  Guidon  v.  Bobson,  2  Camp.  302,  per  Lord  Ellenborough. 
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It  has  been  held  in  England,  that  an  action  may  be  laised 
on  a  bill  or  note,  either  by  the  last  indorsee  or  by  some  pr^ 
vious  holder,  (including  the  drawer,  if  the  bill  has  beenat  fint 
made  payable  to  him,)  provided  he  has  first  sccnred  his  own 
and  all  the  subsequent  indorsations.  ^     Tlie  same  doctrine 
has  been  also  held  in  Scotland,  although  it  has  been  reoenl* 
ly  questioned.  ^  Neither  the  drawer,  however,  nor  the  payees 
or  any  prior  indorser,  can  be  reinvested  by  scoring  the  sob* 
sequent  indorsations,  when  there  is  a  receipt  <»i  the  bill  for 
its  amount  in  favour  of  another  indorser  ; '  for  tliis  cecei(it 
cannot  be  scored  l&e  an  indorsation*     Each  indorsatioa  is 
E  separate  draft,  and  therefore  a  party  may  hold  dw  bill  or 
note  by  virtue  of  one  indorsation,  though  all  the  rest  shoaU 
be  scored  out.     But  the  receipt  proves  that  the  b31  ws 
paid,  and  thus  stops  its  negotiability,  while^  on  the  other 
hand,  no  previous  party  can-  be  hdd  to  have  repaid  it  to 
the  first  payer,  unless  this  is  proved  by  a  new  inmpt  ii 
his  favour. 

.  When  a  person  who  has  been  in  right  to  a  ImU  or  note, 
whether  as  payee  or  indorsee,  pays  its  amount  to  a  po^ 
terior  indorsee,  and  his  payment  is  acknowledged  by  a  re- 
ceipt, he  has  a  claim  of  relief  agamst  all  the  previous  pfl^ 
ties. .  In  one  case,  ^  where  the  drawer  and  indorser  of  one 
bill^  which  had  been  made  payable  to  the  drawer,  and  tk 
indorser  of  another,  had  paid  its  amount  to  a  later  indor- 
ser, and  had  taken  a  receipt  on  the  protest,  (the  indersstioD 
subsequent  to  his  being  scored,)  the  Courts  on  an  applioir 
tion,  allowed  the  protest  to  be  recorded,  and  suDunaiy  dili- 
gence to  proceed  in  his  name,  although  the  protest  had  been 
taken  in  name  of  another  party.  This  decision  was  probablj 
founded  on  the  acts  1681  and  1696,  which  allow  diliig^DC< 

>  AiU9,  293»  note  4;  and  iier  Eyre,  C.  J.,  in  Walwyn  «.  St  QyiBtOH  1  B» 
and  PkilL  65a 

'  AtUg,  293,  note  4. 

'  Russell  p.  Mather,  27th  Jan.  1824^  2  Shaw,  64a 

*  Hemes,  Petitioner,  5th  Jan.  1745>  Morr.  150ft 
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to  pi^ooeed  at  the  instance  of  the  payees  *^  or  his  order," 
witheot  distinguishing  in  whose  name  the  protest  is  taken; 
Agreeably  to  these  words,  any  person  who  has  been  once 
in  ri^t  to  the  bill,  may  use  diligence  on  it  as  the  payee's 
order,  e/^en  though  he  has  afterwards  indorsed  it  away,  pro^ 
vided  it  appears,  by  a  receipt  to  him  for  its  amount  or  other* 
wise,  that  he  has  again  acquired  right  to  it    In  one  case,  ^ 
where  a  merchant  in  London,  to  whom  a  bill  had  been  in- 
dorsed'<<  for  value  in  account,*'  protested  it  in  his  own 
name,  and  returned  it  to  the  indorser,  who  chiu-ged  tihe  ao^ 
captor  and  executed  a  poinding,  after  he  heard  that  the  in* 
dorsee  had  died  before  the  date  of  the  charge,  the  Court 
decided  that  the  whole  proceedings  were  nulL    The  plea 
urged  on  the  other  side^  (though  unsuccessfully,)  was,  that 
when  a  bill  was  indorsed  <<  for  value  in  account,"  the  sub* 
stantial  interest  remained  in  the  indorser.    It  was  not  urged 
that  die  dHigence  m^ht  proceed  in  an  indorser's  name^ 
though  the  protest  had  been*  taken  in  name  of  the  indorsee: 
Yet  this  doctrine  seems  warranted,  to  the  extent  already 
mentioned,  by  the  acts  1681  and  1696^  as.  well  as  by  the  de* 
cision  first  quoted.    But  if  such  a  right  existed  under  these 
statutes^  the  subsequent  act  12  Geo.  III.  c.  72,  though  it 
was  probably  meant  to  extend  it,  ^oes,  so  far  as  regards  its 
words  alone,  appear  to  restrict  it    It  enacts,  tbist  summary 
execution  ^  shall  be  competent  to  As  indorsee  of  a  biU^  al- 
<<  though  the  protest  is  not  in  name  of  the  indorsee  craving 
''  the  diligence,  and  although  the  bUl  is  not  re-conveyed  to 
'*  him  by  indorsation,  if  he  produces  a  receipt  for  the  value 

>  Stewart  «.  Foggo^  2d  Dec  1766,  Morr.  8196.  In  this  caae  it  was  £urtfaer 
>ieaded,  that  b»  ^  indoner  had  at  least  got  possesabn  of  the  acceptor's  goods 
3y  poindliii^,  *fae  was  entitled  to  exercise  a  right  of  retention.  On  this  point  re- 
ereoce  was  made  to  Lees  v.  Dinwoodie^  10th  Dec  1707,  Morr.  3831,  and  GNien« 
Unning's  Creditors  o.  Mon^omer^r,  14th  Jnly  I7i5^  Moir.  1449  and  Wiii 
Vbe  answer  waa»  that  there  was  b<mafde$  in  these  cases,  but  not  in  the  present 
ase.  But  even  bona  fides  is  now  held  ineffectual  to  raise  a  right  of  retention  09 
n  irregular  pmnding,  2  ^ell,  99,  note  6. 
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«*  by  ad  of  bonour»  or  a  missWe  letter  frani  tke'pveltftiig 
f^  indorsee  ttaitkmiQg  the  dishonoury  agraeaUy  to  tk 
^  pvaetict  of  nsBrdumta  in  telumod  biUa.*^  Aoeoidiiig  to 
these  wordsy  no  sHnunavy  diligeDoe  can  proeeed  at  tlie 
ffMffi^iw^  of  a  pntur  indorsee  taking  mp  the  lnU»  rnkss  it 
hes  been  either  re-indaosed  to  hin^  or  otherwise  aoqaired 
in  the  mannar  therein  mentioned*  These  requisites  «]B»  d 
eonrae^  likeariae  enable  hini  to  M^gsfeLordinirjactaoB.  As 
to  the  other  modes  of  re-aeqniri^g  the  bill  or  note^  wbiA 
'mil  enable  him  to  iBiae  an  action  upon  it^  tbej  have  hea 
already  exphdned.  Bnt  fartber^  the  ensKtmeat  new  q^ 
^1^  is  confined  to  the  case  of  a  prior  indorsee  taking  vp 
tbe  bm  from  a  posterior  one^  and  ia  not  appUcaUo  to  the 
ease  of  the  psyee^  or  ef  the  drawer  when  he  is  likewise 
payee..  The  reason,  howerer,  of  the  enactaeat  ia  eqeaify 
applicable  to  all  these  cases ;  and,  as  the  ri^  seams  to  hate 
been  established  by  the  deciaion  already  eited,  with  regsid 
ta  the  pt^ee,  or  the  drawer  whan  he  iapayee^  asweiiss 
wilii  regard  to  an  indorse^  it  would  probably  be  held,  Ast 
this  right  conld  not  be  taken  away  by  the  lftGeo.IiLe.f^ 
wilhont  csqpiest  words  to .  thet  effect,  but  that  tliia  act  nai 
merely  iiatended  to  regulate  the  matter  ia  the  caae  of  lada^ 
aees.  Hie  same  ri|^  of  snmmary  diligeace  wwaU  sb» 
seem  to  belong  to  the  payees  of  prondssotyHiotss^  sinoslk 
18  Geo.  IIL  c.  9S^  fpw&  the  ssBse  dihgenoe^  m  eU  reqpedii 
on  sa^  notes,  which  was  pretionsly  coayeteat  on  biUs. 

Itdoesm^t  appear,  that  a  mere  ass^paitiaii  to  abill«r 
Bot^  whichbasbeen  protested  in  name  of  the  cedea^  wonU 
authorise  summary  diligence  in  name  of  the  assignee.  Sodi 
an  assignation,  accompanied  by  possesnoil  of  die  bffl  of 
note,  may  give  an  effectual  right  to  it  But  as  summaiy  di- 
lignnci^  is  entirdy  a  statutory  pnvil^ge^  it  does  not  aeesi 
tiiat  it  can  be  thus  eateiided  to  a  deecriptloa  of  pereeas  act 
comprehended  in  the  statutes.  On  the  other  hand,  the  pfv- 
test,  so  soon  as  it  is  registered  in  name  of  any  of  the  paf- 
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ties  deaeribed  by  the  statutes,  is  asAigniiUQ  t0  any  person,  to 

the  effect  of  authorising  diligence. in  name  <tf  the  assignee ; 

for  it  acquires  thenceforward,  by  the  act  1681,  the  diarac- 

ter  of  a  decree  of  registration,  and  is  therefore  cempletely 

assignaUe  like  such  a  decree^  ^     Oa  the  same  prinfciple,  it 

has  been  decsided,  that  after  honing  on  a  bill  had  beien  de» 

nouneed  and  registered,  an  assignation  of  it  gare  the  as* 

8%nee  ari^t  to  have  letters  of  caption  issued  in  his  name.  ^ 

Whether,  in  the  case  already  mentioned,  of  a  hnriMmd  ac* 

quiring  right  to  bills  taken  payable  to  his  wife  bdbre  mar* 

riage,  the  marriage^  as  a  legal  assignation,  may  be  held  to 

conv^  '^t  to  a  protest  prerionsly  recorded,  or  to  dil^;enoe 

raised  in  the  wife's  name,  is  a  question  which  deserves  con* 

siderotioD,  and  is  quite  different  from  that  already  discuss* 

ed,  ^  -m.  whether  the  husband  may  record  a  protest,  and 

raise  diligence  in  his  own  name.    An  executor  also  gets 

right  by  confirmation  to  a  protest  registered,  or  dihgenoe 

raised  in  his  author's  name.    But  a  messenger  cannot  exe* 

cute,  in  name  of  an  assignee  or  executor,  diligence  whkh 

has  been  issued  in  name  of  his  author,  because  he  has  no 

judicial  authority  to  take  cognisance  of  the  assignation,  ^  or 

confirmation.    It  has  been  farther  decided,  that  a  party  to 

a  bill  who^  on  being  obliged  to  pay  it  to  the  holder,  got  an  as* 

signatioti  to  a  caption  raised  in  the  holder's  name,  could  not 

sue  the  messenger  for  alleged  misconduct  in  executing  the 

diligmice  before  the  assignation,  as  the  cedent,  who  was 

dead^  liad  not  complained  of  it  during  his  life,  the  rig^t  to 

>  ^tefli^  8M  note  9. 

>  Yoang  V.  Biidun«q»  S4itfi  Jan.  1799^  Morr.  8137.    VUt  also  8  BaU,  9k 
•AiUe,23lM0, 

*  This  principle  was  followed  in  Hay  9.  Slewart,  1  Itfa  July  17i5^  Elchiat,  No.  6, 
V.  Aadgnetioii*  wImib  an  amBtmait  was  fimnd  nnll  wfaicb  had  been  eieenled  in 
name  of  an  saegnae  on  a  boniing  mat^  in  name  of  the  oedant ;  and  in  Foggo 
and  Gallowsy  ».  Scott  and  OEver,  Dec  1769^  F.  C,  eifcnted,  under  tba  liko 
circumatancesi  in  name  of  an  assignee,'  was  found  null. 
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complain  of  soch  imscondQCt  being  held  not  to  be  imp 
ferred  by  tbe  assignation.  ^ 

There  isstUl  another  case,  viz.  where  the  drawer  of  a  bil 
payable  to  a  third  party  is  oldiged  to  pay  it  in  conseqiieDoi 
«f  the  drawee's  fiiilnre  to  f^ay.  in  such  a  caae^  if  the  drawee 
fcas  also  refiisfd  to  accejptj  the  drawer  can  have  no  daia 
wgBmet  him  on  the  bill,  whatever  claim  he  may  have  ia 
consaqnence  of  previous  transactions  between  tlnm.  But 
if  the  drawee  has  accepted,  he  will  be  liaUe  in  reoonrae  to 
the  drawer;  beeanse  it  has  been  already  sbewn»  ^  that  tlM 
acceptance  aiSMrda  «  presnmption  of  value  in  the  drawed^f 
hands  belonging  to  the  drawer,  which  cannot,  in  generaii 
he  redargued  except  by  his  writ  or  oath.  The  aame  dain 
of  recourse  by  the  drawer  against  the  acceptor  is  reoog- 
naed  in  England,* and  results,  indeed^  from  the  very  oa* 
tore  of  bills.  Such  a  claim  does  not  appear,  from  any  of 
the  acts  already  cited,  to  be  the  foundation  of  sammaij 
litligenGe^  even  the  act.  1681,  c  80,  being  limited  to  tke 
payee  or  order,  which  cannot  be  considered  as  the  sitmtfimi 
«f  the  drawer,  unless  he  was  also  payee. .  Haa  dain  <tf  r^ 
iief,  therefore,  must  be  pursued  by  an  ordinary  action.  As 
to  the  evidence  of  payment  by  the  drawer,  which  is  neces- 
sary to  warrant  such  an  action,  there  does  not  seem  to  be 
any  precise  rule.  A  receipt  in  his  favour  writalmi  on  Ae  bOl 
would  be  the  most  unexceptionable  evideaee^  butascpsmtc 
receipt  would  also  be  sufficient.  As  the  drawer  is  not,  in 
Ihis  case,  the  original  pt^ee  of  the  bill,  and  consoiuaidy 
never  had  right  to  it,  the  scoring  of  indorsations  could  have 
no  effect  in  his  favour,  since  that  measure  only  tends  to  re- 
invest  such  s  party  as  had  a  right  previous  to  these  indor- 

*  Bteel  V.  Grant,  9th  June  1814^  F.  C.  '  Ante^  107,  dtty- 

'  Simmonds  v.  Fuminter,  1  VHls.  185,  where  such  an  actum  fay  Hm  4^**^ 
agoittttheacoeptor'c^abill,  which  the>  former  had  heenbli6gdll»lMrf  ia  e«- 
wquence  of  the  latter'a  fatlma,  was  sustuned,  after  ftdl  ai^^uineiitt  inti^^ 
Court  of  King's  Bench,*  and  afterwards,  upon  writ  of  error,  by  the  B^a^^ 
l^ords. 
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satbos,  in  the  character  of  payee  or  prior  indorsee.  Nor 
would  a  receipt  on  the  bill  in  the  drawer's  fiivour  give  him 
any  claim  against  the  parties  in  whose  names  these  indocsa* 
tions  stood,  although  the  ind(N?sations  remained ;  because  he 
can  have  no  claim  of  recourse  against  such  parties,  being 
liable,  on  the  contraiy^  to  payment  before  them*  It  has 
been  decided  in  England,  as  already  mentioned,  ^  that  this 
claim  of  relief  by  the  drawer  against  the  acceptor  cannot  be 
translierred  by  indorsation*   - 

It  is  a  question  which  has  not  yet  been  decided^  whether 
the  drawer,  on  paying  a  bill  upon  which  diligence  has  been 
raised,  may  not  take  an  assignation  to  the  diligence,  to  .the 
efkct  of  making  good  his  claim  of  relief  against  the  accep- 
tor* But  there  does  not  appear  to  be  any  reason  why  he 
may  not  take  and  use  such  an  assignation,  like  another  as- 
signee, for  any  purpose  not  inconsbtent  with  the  character 
which  he  bears  exjbcie  of  the  bill,  and  consequently  for  his 
relirf  against  the  acceptor.  It  may  be  even  doubted  whe- 
thw  «  oo^aoceptor,  or  one  among  several  granters  of  a  note, 
may  not  legally  take  such  an  assignation,  to  the  effect  <^ 
making  good  his  relief  agunst  his  co-obligants. 

It  has  been  decided  in  England,  that  if  the  holder  of  a 
bill  or  note,  after  bringing  an  action  upon  it,  pays  it  away 
to  a  third  party  with  notice  to  him  of  the  action,  the- action 
may  still  be  continued  by  the  original  pursuer,  and  the  new 
holder  will  be  prevented  from  raising  another  action.  It 
was  held  that,  in  such  a  case,  the  new  holder  must  be  pre- 
sumed to  have  consented*  to  the  continuance  of  the  original 
action*  ^  In  Scotland,  the  indorsement  of  the  bill  or  note 
would  be  held  to  carry  widn  it  the  accessory  right  of  action, 
and  therefore  the  original  pursuer  would  not  be  entided, 
after  the  indorsement,  to  continue  the  action  in  his  own  name* 
Indeed,  it  would  be  a  sufficient  defence  against  him,  that  he 
was  no  longer  in  right  to  the  document,  or  enabled  to  dis- 

I  Amt^,  29a  '  ManJi  t%  Newell,  1  Taunt.  109. 


'i. 


608  ASSIGN  ATIOK  OF  A  BILL  OB  KOTE,  &C. 

charge  it,  or  give  it  up.    But  Ibe  new  holder  would  not  bt 
entitled  to  bring  a  new  action,  seeing  ihe  debtor  ought  not 
to  be  siibgected  to  anew  action  for  the  same  debt,  whikthe 
othor  is  not  yet  exhausted :  he  must  sist  hkos^  in  the  £ni 
aietion,and  with  this  view  he  should  obtain  an  asaignaticB 
to  it,  whieh  the  original  pocsuer  is  bound  to  give.    When  t 
bin  or  note  is  ind<Nrsed  aft»r  susmiary  diligence  has  been 
raised  on  it^  there  most,  in  general,  be  also  an  assignation 
of  the  diligence  to  the  indorsee.    It  has  indeed  been  hcU 
in  fingland,^  thiat  a  party  aoquixing  a  bill,  before  tlie  term 
of  payment,  of  which  acceptance  has  been  refosed,  bnt 
which  bears  no  marks  of  lUslumoar,  may  eieetoally  piofeeit 
it  again  for  non-payment    But  this  could  not  take  place  if 
there  had  been  a  previous  protest  for  non-«Goq[>tBnoe;  be- 
csmse  the  new  holder  must  be  apprised  of  this  by  thenoCing 
on  the  bill,  and  could  not,  therefete^  be  tn  botmJUk  to  take 
a  second  protest    Hence  he  is  bound  to  ptocure  diligeaoe 
on  the  original  protest,  en*,  if  diligence  has  been  abeadj 
raised,  which  he  must  ascertain,  seeing  that,  in  the  esse  of 
a  dishonoured  bill  or  note,  he  is  liable  to  all  the  ofagectioos 
pleadable  against  his  auth<»r,  he  can  only  obtain  an  assign- 
nation  to  it ;  for  no  new  diligence  can,  in  such  a  casc^  be 
issued  on  the  protest,  since  the  eourse  of  procedure  autho- 
rised by  the  statutes  has  been  already  exhausted,    hk  soo- 
ther case  already  mentioned,  where  a  party  orij^u^ts 
right  to  a  bill  or  note  re-acquires  it  upon  payment,  by  w> 
tue  of  a  ree^t  or  otfaeriiqise^  these  documents,  which  instraot 

his  titles  are  roistered  with  the  protest,  te  affi>rd  wamnt 
for  diligence  at  his  instance.  But  when  the  protest  hsi 
he&i  registered  before  he  thus  re-acquires  the  bill  or  nott^ 
such  registered  protest,  being  a  decree  authorising  diligaiet 
only  in  favour  of  the  party  in  whose  name  it  is  registend, 
the  diligoice  cannot  proceed  in  name  <tf  the  new  hddcr,  bit 

.   1  O'Keefe  v.  Dunn,  wOt,  168. 
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he  mast  acquire  it  by  assignation.     The  effect  of  such  as- 
signation has  been  already  explained. 

If  the  hdider  of  a  bill  or  note  agrees  to  discharge  the  ac» 
ceptor  or  granter,  either  conditionally,  a»by  acceding  to  a 
trust-deed  under  which  he  is  to  be  discharged  in  a  certain 
event,  or  absolutely,  the  discharge,  whether  private  or  judi- 
cial, under  the  authority  of  the  bankrupt  law,  will  not  be 
good  against  an  onerous  and  honafidt  indorsee  to  the  bill  or 
note;  but  it  will,  as  already  shewn,  protect  him  against  all 
claim  by  the  drawer  or  indorsers,  even  though  they  should 
pay  the  bill  to  the  holder,  seeing  they  are  only  cautioners 
for  the  acceptor  or  grsnter,  and  being,  dierefore,  not  liable 
after  he  the  principal  debtor  is  discharged,  cannot  have  re- 
course against  him  if  they  pay  after  they  are  thus  released. 
It  has  been  held,  however,  in  England,  >  that  thou^  the  hol- 
der of  a  bill  has  proved  under  a  commission  of  bankruptcy 
against  the  acceptor,  yet  if  the  acceptor  has  not  got  a  certifi- 
cate, and  the  drawer  has  in  the  meantime  paid  the  bill,  he  may 
arrest  the  acceptor,  without  being  bound  by  the  former  hol- 
der's act  in  proving.  In  Scotland,  the  mere  lodging  of  a  claim 
under  a  sequestration,  which  seems  analogous  to  proving  in 
England  und^  a  conmiission,  does  not  seem  to  have  any  pe- 
culiar efiect  in  itself,  since  every  creditor  is  equally  excluded 
from  taking  separate  measures  against  the  debtor's  estate^ 
^ind  equally  entitled,  unless  the  debtor  has  got  a  personal 
protection  or  a  eewio,  to  take  measures  against  his  person, 
^heAer  his  claim  has  been  lodged  under  the  sequestration 
>r  not.      But  whatever  may  be  the  efiect  of  such  an  act,  it 
v'ould  seem  that  the  drawer,  or  any  indorser  who  may  af- 
[^rwards  pay  the  bill  or  note,  is  bound  by  it,  as  well  as  the 
older  who  lodged  the  claim ;  since  the  holder  is  authorised 
y  the  bankrupt  act  to  exert  the  powers  which  it  gives  so  as 
>  affsct  the  whole  claim,  in  whatever  party  it  may  be  after- 
ards  T^ested.    This  doctrine  seems  applicable,  not  only  to 

*  Me«d  V.  BrahaiD,  3  M.  and  S.  91. 
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his  consenthig  to  a  discharge  cm  payment  of  a  connwiiuuD 
or  otherwise,  but  to  erery  intermediate  act  which  he  kca* 
powered  by  the  statute  to  perferm^  and  by  which  the  dais 
may  be  a£Eected.. 

8.  As  to  the  procedure  to  be  adopted  in  enfoiciiigpiy- 
ment  of  bills  or  notes,  it  may  be  mentioned,  first,  with  » 
gard  to  proceedings  by  ordinary  action,  that  there  doesM 
appear  to*  be  any  essential  difference,  either  in  thefonn(' 
the  summons  or  otherwise,  between  the  procedar^  in  aDl^ 
tion  on  a  bill  or  note,  and  that  on  any  other  dQcpMOt(f 
debt  The  English  ccnirts,  in  which  ,the  forms  of  actia 
have  long  been  much  stricter  than  in  our  courts,  have,  ii 
many  instances,  decided,  that  a  Tarianoe  between  the  do» 
ment  described  in  the  declaration  and  that  to  which  the  pnof 
applied  is  fiital  to  the  action.  Whether  the  forms  ctfid^ 
ing  in  Scotland  ought  to.be,  or  ever  will  be  so  strictasis 
render  the  English  decisions  on  this  subject  a{q[ilicible^I 
will  not  presume  to  determine.  But^  at  present,  when  tk 
form  of  our  summons  is  both  loose  in  itself,  and  msj)  a 
many  instances,  be  rectified  by  an  amendment,  it  wooU  be 
premature  and  unsafe  to  endeavour  to  apply  these  dedska 
to  our  practice.  That  practice  must  be  better  matured,  td 
its  principles  more  fully  developed,  before  it  be^ascertyim^ 
how  far  sudi  decisions,  or  any  of  them,  can  he  ssfelja- 
grafted  on  it.  Indeed,  the  forms  of  action  upon  billsoriwie^ 
are  of  the  less  importance  in  Scodand ;  since»  efweptrngs' 
very  small  class  of  cases  already  noticed^  these  do^iDeis 
are  the  ground  of  summary  diligence,  the  p^ooedm^  in  viii^ 
therefore,  we  shaU  now  consider. 

The  first  thing  required  by  the  statute^  with  a  vivir  tosfs* 
mary  diligence  for  non-acceptance  or  noo^j^nenti  i%  tb( 
tlie  bill  or  note  shall  have  been  duly  protested  befone  espin 
of  the  three  days  of  grace.  This  is  eiq>ressly  re^iired  v^ 
regard  to  inland  bills  and  promissory-notes  hy  the  1« 
Geo.  Ill,  c.  72,  which  also  assumes  that  the  same  mle  is  ^ 
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forced  with  regard  to  foreign  bills.   Accordkigly,  in  a  case  ^ 
where  a  bill  had  not  been  so  protested*  the  Court  held,  on 
that  ground,  that  there  could  not  be  sununary  execution  on 
k  against  the  drawer  or  indorsers,  although  there  was  rea* 
son  to  believe,  from  the  circumstances  of  the  case,  that  the 
parties  had  agreed  to  dispense  with  strict  negotiation*    It 
was  held  that  such  a  circumstance  could  only  afibrd  ground 
for  an  ordinary  action.    The  requisites  of  a  regular  protest, 
have  been  already  explained.  ^    In  case  of  non-acceptance, 
the  protest  ought  to  be  takan  for  nonracceptance  against  the 
drawer  and  indorsers,  and  the  instrument  of  protest  ought  to 
bear  this,  in  order  to  warrant  diligence  against  them.   A  de- 
cision to  the  contrary,  which  has  been  already  mentioned, 
appears  to  be  very  questionable.  ^    It  is  said  to  have  been 
decided  in  another  case,  ^  that  a  protest  for  non-payment 
against  the  drawer  and  ail  others  amcemed,  widiout  naming 
the  acceptor,  afibrded  nevertheless  a  warrant  for  horning 
against  him.    But,  in  such  a  case,  the  instrument  of  protest 
ought,  at  all  events,  to  in^y  that  a  protest  was  taken  against 
the  acceptor* 

2d/y,  The  instrument  of  protest  must  be  recorded.  From 
what  has  been  already  said,  ^  it  appears  to  be  establish* 
ed,  that  it  is  not  necessary  to  extend  an  instrument  of 
protest  immediately,  whether  for  non-acceptance  or  non- 
paymanty  in  order  to  preserve  recourse  against  the  drawer 
and  indorsers  of  a  bill  or  note,  but  that  it  is  sufficient  if  the 
extended  inatnunent  be  produced  when  an  action  is  raised. 
In  order,  howev^^  to  obUiin  summary  execution,  the  instru^ 
ment  of  protest  must  be  extended  for  the  purpose  of  being 
registered^  It  must  be  so  registered  in  the  books  of  the 
Court  of  Sessipq,  or  of  any  other  /court  competent  to  try  an 
iction  for  payment  of  the  bill  or  note.    Tl^e  registration,  if 

<  Elliot  V.  Ricfaznond  and  Pollock,  5th  Aug.  1775,  Mojr.  1602. 

'  Ante,  472  ei  seq.  ■  Tufll  v.  Richardson,  ante,  594,  note  Z, 

*  IngUs  and  Fowlis  v.  Mackay,  1697,  Forbes,  ^39. 

»  Amie,  477. 
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intended  to  lead  to  diligenoe  in  oomeqneiiee  of  aoiMweip- 
tanoe,  muit  uke  plaoe  witlun  six  BMmll»  after  die  dateof 
die  bill  or  note^  or,  in  case  of  non^yment^  within  die  tae 
period  after  it  fidte  dtie«  Tbia  fai(t  period  nMiat  nn  fioi 
the  last  day  of  grace,  in  all  billaor  notes  upon  whkih  dapd 
grace  are  allowed,  since  it  »  only  on  that  day  dwt  k  Ub 
due.  The  instniment  of  pioteat  thna  registered  must  have 
a  copy  of  the  bill  ornote  pr^xed« 

It  has  been  decided  in  one  recent  oase^  ^  that  after  a  pitK 
test  on  a  bill  was  taken  m  name  of  the  bank  thai  db- 
counted'it,  the  instrument  of  protest  might  be  extended  od 
registered  in  name  of  a  different  party,  ^ohad  in  the  raett* 
time  onerously  acquired  the  bilL  But  the  soandiMSa  of  As 
decision  may  be  questioned ;  for  the  instniment  of  proM 
is  merely  a  formal  statement  of  what  occurred  m  tahmg  die 
protest;  and  if  it  was  really  taken  at  the  instaooe  of  one 
party,  it  does  not  appear  correct  to  represent  it  m  die  «• 
tended  instrument^  as  was  dime  in  this  case^  as  haTJng  beca 
taken  at  the  instance  of  another  party.  .The  party  who  a^ 
quired  the  bill  after  the  protest  might,  as  has  been  alreadr 
diewn,  ^  have  obtained  diligence  in  his  own  name^  Aoa^ 
the  protest  was  taken  and  extended  in  name  of  another ;  and 
if  it  was  so  registered,  he  might  have  got  right  to  the  regis- 
tered protest  by  assignation. 

The  registration  of  the  instrument  of  protest  has  ihe  sane 
e&ct  as  a  decree  for  paym^t  of  the  bill  or  note  pn^nocowni 
by  a  competent  court*  This  ob^t  is  aooom^lafaed  with  re- 
gard to  bonds,  by  inserting  in  them  a  clauae  aCipnlatiiy  dial 
they  shall  be  registered  tar  executicm  in  die  bocAa  of  sane 
competent  court;  and  the  bcmds  bring  so  registered  by  vi^ 
tue  of  this  clause  an  extract  of  them  is  held  equifsdct  to 
a  decree,  and,  without  farther  procedure^  aflbrda 


>  Mackie  sad  M'Omiih  «.  HilBanl  and  Co.,  IM  June  188%  1  Ow^^Mt 
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in  terfnt  of  law,  for  iimnedbitely  issuing  letters  of  homing 
of  which  the  dSdd  shall  be  afterwards  explained.  This 
extract  of  the  bond  is  called  a  decree  of  registration.  The 
acts  abeady  quoted  with  regard  to  bills  and  notes,  provide, 
that  the  recordii^  of  an  instrument  of  protest  on  them,  in 
the  manner  already  explained,  shall  afford  ground  for  inter- 
poning  the  authority  of  the  judge  thereto,  ^<  in  the  same 
(c  manner  as  upon  re^trat  bonds,  or  decrees  of  registration 
^  proceeding  upon  consent  of  parties.*' 

When  tiie  creditor  in  a  bill  or  note  resides  out  of  this 
country^  it  does  not  appear  necessary  that  he  should  have  a 
mandatary  in  order  to  authorise  the  taking  and  recording 
of  a  protesl^  or  the  issuing  of  letters  of  homing  upon  it. 
In  the  >irs^  place,  both  the  taking  of  the  protest  and  record* 
ing  the  instrument  of  protest  are  purely  ministerial  aots, 
which  require  no  judicial  permission  to  authorise  them,,  and 
the  performance  of  which  cannot  be  prevented  by  the  debtor 
on  any  ground  whatever.  2dli|y,  When  the  protest  has  been 
recorded,  the  extract  of  it,  which  cannot  be  refused  by  the 
proper  officer,  is  equivalent  to  a  decree.  The  granting  of 
letters  of  homing,  as  soon  as  this  extract  or  decree  is  pre^ 
sented,  is  also  a  ministerial  act,  which  the  proper  officer 
cannot  refuse,  but  must  perform  immediately  on  ascertain^ 
ing  that  there  is  a  decree ;  without  any  discuaeion,  either 
of  the  daim,  or  the  title  of  the  person  presenting  the  ex* 
tract  There  are  no  tsrmifii  habOes^  therefore,  for  inquiring^ 
in  such  a  case^  whether  there  is  a  mandate  or  not  The  pre* 
senting  of  the  extracted  protest  is  alone  necessary.  A  man* 
date  is  required  from  the  pursuer  of  an  action,  that  there 
may  be  a  mandatary  in  this  country  who  is  responsible  for 
expenses  of  process.  But  in  this  case  there  is  no  process, 
bat  a  decree  as  the  foundation  of  diligence.  Accordingly, 
in  two  several  cases,  where  diligence  on  a  bill  at  the  instance 
of  a  party  residing  abroad  was  objected  to,  on  the  ground 

2C 
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that  no  mandatory's  name  had  been  inserted  in  the  homia^ 
the  objection  was  repelled.  > 

The  extract  of  the  instnunent  of  protest,  being  equivalent 
to  the  decree  of  a  competent  court  for  payment  of  the  faiU 
or  note,  affords  a  warrant  for  letters  of  homii^,  wfaidi  are 
precepts  issued  in  name  of  the  Sovereign,  commanding  that 
the  debtor  should  be  charged  to  make  payment  of  the  debt 
A  form  of  these  letters,  with  variations  applkaUe  to  bills 
and  notes  of  difierent  kinds,  is  given  in  the  Appendix.    The 
charge  upon  letters  of  homing  is  executed,  in  ordinaiy  cases, 
on  inducuB  of  fifteen  days;  but  in  the  case  of  biUs  or  mites, 
six  days  only  are  allowed. '    Such  a  charge  is  only  a  pid^ 
minary  step  towards  execution  for  payment  of  die  dsbtf  or, 
in  the  words  of  the  act,  that  **  executorials  necessary  may 
<<  pass  thereupon.''    If  the  debtor  does  not  pay  when  the 
days  of  charge  expire,  he  may  be  i^prehended  and  inpii- 
soned  by  virtue  of  letters  of  caption,  and  his  moveables  nmy 
likewise  be  attached  or  poinded  for  payment  of  the  debt, 
under  a  warrant  to  that  effect,  which  is  always  inserted  in  the 
letters  of  homing.    The  effects  bemg  thus  attadied,  may  ^ 
afterwiards  sold  for  payment  of.  thedebt  under  a  warraotof 
sale.    There  is  likewise  a  warrant  in  the  letters  ofhanai^ 
by  which  the  creditors  may  arrest  all  debtrdue  by  third  pv- 
ties  to  his  debtor,  as  soon  as  the  charge  is  given*  Whoilbe 
days  of  charge  expire,  these  debts  nuiy  be  transftrredtff  the 
creditor,  in  payment  of  his  dd>t,  hy  a  process  of  SarOkComag* 
The  creditor  may  also  bring  a  profsess  of  adjudication,  as  soon 
as  the  debt  becomes  due,  to  attach  the  deblocks  heritaUe 

*  M'Kie  and  M^Omish  v.  Hilliard  and  Cdmpanj,  14«h  Not.  1820^  ^  ^^^ 
June  1822,  Second  Division,  not  reported;  Stiven  and  Grog  v.  Binl,l7tt  Jii' 
1898,  Rnrt  DivWon,  K.  R.  In  Una  last  case  the  diarger's  agoit  tkki  Ma^ 
at  hit  Qitidaiaiy  in  Mging  nsirrn  to  tha  bm  of  aoq^^ 
afford  an  aoBir^  tp  ^  oljectioa  that  no  mndatary'f  nanw  wwiiMrtrdiiAi 
homing. 

'  1681,  c  80. 
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property.  Farther,  the  dditor  may  be  prevented  from  dis- 
posing of  his  heritable  property  to  the  creditor's  prqudiee 
by  letters  of  inhibition,  which  may  be  issued  as  soon  as  a 
charge  is  given  on  the  homing.  These  are  the  principal 
kinds  of  executian  against  the  debtor's  person  and  property, 
for  which  the  registration  of  the  protest  affords  a  warrant. 
The  details  of  the  procedure  applicable  to  each  need  not  be 
here  given,  since  a  full  account  of  them,  considered  as  the 
means  for. enforcing  payment  of  every  kind  of  debt,  is  ^iin 
tained  in  all  our  elementary  treatises. 

3.  The  claims  competent  against  the  several  parties  to 
bills  or  notes,  and  recoverable  by  action  and  diligence,  or 
by  either  of  them. 

1.  Claims  agamMt  the  several  parties* 
At  common  law,  the  person  in  right  to  a  bill  or  note  has 
a  daim  first  against  the  granter  or  acceptor,  (but  not  against 
the  drawee  of  a  bill  who  has  not  accepted,  unless  on  th^ 
ground  of  some  preceding  debt  or  obligation  by  virtue  of 
which  he  was  bound  to  accept) ;  and,  &iling  pajrment  by  these 
parties,  then  against  all  or  any  one  of  the  previous  parties  for 
the  full  amount  of  the  bill  or  note.     The  primary  claim  for 
payment  against  the  acceptor  applies  equally  to  an  acceptor 
for  honour  as  to  the  drawee,  since  the  former  has,  in  so  &r 
as  the  holder  of  the  bill  is  concerned,  placed  himself  in  the 
situation  of  primary  debtor.    It  has  been  settled,  both  with 
regard  to  foreign  and  inland  bills,  that  there  is  a  direct  claim 
against  every  indorser,  without  previously  claiming  against 
the  drawer  or  the  prior  indorsers,  each  indorser  being  con- 
sidered as  a  new  drawer.  ^    This  claim,  as  already  explain- 
ed, ^  is  equally  competent  tp  the  creditor  in  the  bill  or  note, 
or  to  any  party  who  has  been  obliged  to  pay  it,  against  the 
parties  who  are  prior  to  him.     But  neither  the  drawee  of  a 
bill  nor  maker  of  a  note  can  sue  any  of  the  other  parties  oq 

I  iljife,  636-7.  *  Ante,  90/2,  €l  9iq^ 
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it,  since  he  is  lumself  the  proper  debtor.    AcGordin^yf  k 
has  been  held,  ^  that  the  bail  of  the  maker  of  a  aole,  after 
paying  it,  could  have  no  claim  of  recourse  against  an  indoi^ 
sen    A  person  who  has  accepted  a  biU  or  granted  a  nole 
for  the  accommodation  of  another,  may  have  an  actian.  of 
indemnity  against  the  latter,  but  not  on  the  biU  or  note  i^ 
adf.  ^    It  has  been  already  shewn,  >  that  no  person  can  be 
liable  on  a  bill  or  note,  unless  his  name,  or  that  of  sone 
party  who  represents  him,  be  upon  it.    If  a  person  ddi* 
vers  a  bill  or  note,  without  indorsing  it,  in  payment  of  some 
preceding  debt,  he  will  be  liaUe^  in  case  of  its  non-paymeDt, 
not  on  the  document  itself,  but  on  die  preceding  debt  ^ 

When  the  holder  of  a  bill  or  note  makes  the  aocqitor  or 
granter  his  executor,  it  has  been  said,  that  unless  the  htttf 
renounces,  the  debt  will  be  extinguished,  not  only  as  tolling 
but  as  to  all  th^  other  parties,  since  their  obligatioB  is  mere- 
ly subsidiary  to  his.  ^ 

When  several  parties  are  bound  together  fer  payment  ef 
a  hiU  or  note,  whether  in  the  same  diaracter,  ibr  instance  as 
joint  drawers,  acceptors,  or  indorsers,  or  in  different  charac- 
ters, viz.  one  as  drawer  and  another  as  acceptcxr,  tlie  person 
in  right  to  the  bill  or  note  is  entitled,  upon  non-payment,  to 
sue  them  all  at  the  same  time,  and  take  execution  against  them 
all,  tUl  he  recovers  full  payment  In  a  case  prior  to  the  act 
18  Oeo.  Ill,  c.  78,  ^  warrant  was  granted  for  summary  AK* 
genee  at  the  instance  of  the  holder  of  a  bill  against  die  draw^ 
er  and  the  whole  indorsers,  without  any  previous  discussion 


>  Hull  V.  Pitfieldy  1  Wilaooy  46.  Inthiscaae^tlMiiidonMof  tfaenolib 
getting  payment  of  it  from  the  maker's  bafl,  had  allowed  the  latter  to  lae  ike 
ibdoner  in  his  name.  But  the  Court  of  Common  Pleas  held  such  a  dain  to  W 
inoompetent,  the  bill  bong  eztbguished. 

'  Toimg  «.  HocUey,  S  ^Vma.  SM.  •  At^9^ 

'  A.  V.  B.  26th  Feb.  1747,  Morr.  1510. 
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of  feke  dnuver,  it  bdng  held  by  the  Court  that  they  were  all 
to  be  considered  as  drawers*   This  must  have  been  the  case 
of  an  unaccepted  bUL    But  by  the  act  13  Geo.  Ill,  c.  72» 
summary  diligence  is  also  authorised  against  all  the  parties 
to  a  bill  at  the  same  tim^  even  in  case  the  bill  is  accepted 
but  not  paid.     But  payment  by  one  of  them  will  extinguish 
the  bill  or  note  as  to  all  the  rest  ^  It  has  been  even  decided,  ^ 
that  the  holder  is  bound  to  accept  an  offer  of  payment  with 
expenses  made  by  a  third  party,  and  to  give  him  thereupon 
an  assignation  to  the  debt  and  diligence,  but  without  re- 
course on  him  the  assigner ;  and  his  refusal  was  held  to  be 
a  good  ground  for  suspending  a  charge  given  by  him  to 
one  of  the  acceptors. 

The  creditor,  after  getting  a  partial  payment  from  one  of 
the  parties,  cannot  insist  against  the  others,  except  for  pay- 
ment of  the  balance.  It  seems,  indeed,  to  have  been  decided 
at  one  time  in  England,  that  after  the  holder  of  a  biU  or  note 
had  received  a  partial  payment  from  the  indorser,  he  might 
still  insist  for  the  full  amount  against  the  drawer  and  accep- 
tor. ^  There  might  be  some  reason  for  this  judgment,  if  the 
indorser  made  such  a  partial  payment  without  marking  it  on 
the  bill  or  note ;  since,  by  allowing  the  document  to  remain 
in  the  indorsee's  hands  without  such  a  marking,  and  thus  en- 
abling him  to  discharge  it,  he  empowers  him  to  receive  full 
payment,  reserving  his  own  private  claim  against  him  for  the 

>  Wilidluuo  V.  l^tben,  «nd  Bitto  v.  Trull,  1  Scr.  515^  the  bolder  of  a  pro- 
miasoiy-iioCe  hsnng  obtained  judgment  in  actions  both  against  the  drawer  and 
the  indoner,  and  a  tender  having  been  made  to  him  of  the  principal  sum  in  one 
of  the  actions,  and  the  costs  in  both,  an  order  was  given  to  stay  execution. 

•  Hainnie  v.  fidne,  1  Shaw,  S77. 

•  This  BMms  to  be  tb9  import  of  the  dedBion  in  Johnson  v.  Kcnnton,  2  Will. 
262,  as  recognised  and  confirmed  by  Eyre,  C.  J.,  in  Walwyn  p.  St  Quintin,  1 
Bos.  and  Pull.  658.  But  tide  the  opuuon  of  Ae  Court  in  Bacon  v.  Searles, 
po9l.  618^  note  1. 
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'  6um  previouslj'  paid.  In  such  a  case^  it  mast-be jMf  iaHi  to 
the  drawer  or  acceptor,  whether  the  whole  amount  is  daiai- 
ed  from  them  by  the  hcdder,  or  the  sum  already  paid  k 
claimed  separately  by  the  indorser  for  his  own  rdief^  But 
if  the  payment  by  the  indorser  is  marked  on  the  billor  noCi^ 
the  holder  does  not  seem  to  haw  any  right  to  diachaigc^  or 
consequendy  to  exact  payment  of  more  than  the  balance.  It 
has  been  said,  that  the  contrary  rule  is  necessaiy  to  preveot 
the  hardship  of  separate  actions  on  die  same  bill  or  note  st 
the  instance  of  different  pardes.  But  the  pr<^Mar  action  or 
diligence  on  the  biU  or  noU  would  still  be  only  Qn€»  vi^  that 
by  the  holder  for  the  balance  due  to  him.  The  daim 
by  the  indorser  against  the  previous  parties  for  the  sob 
which  he  paid,  is  not  properly  a  daim  on^the  bill  or  not^ 
but  a  distinct  claim  of  relief,  to  which  none  of  these  parties 
can  object,  since  they  have  rendered  themselves  liable  to  it 
by  not  making  payment  Accordingly,  the  correctness  of 
the  foregoing  decision,  and  even  the  accuracy  of  the  re- 
port, have  been  since  much  quesdoned.  ^  In  Scotlandt  it  has 
been  expressly  decided  in  a  recent  case^  *  that  the  trustee 
on  the  estate  of  die  indorser  of  a  bill  was  endded  to  sue  the 
acceptors  in  an  action  for  repetition  of  certain  divideaods  re- 
covered by  the  holder  out  of  the  indorser's  estate^  aa^wdl  as 
for  relief  from  all  future  payments,  and  that  without  pro- 
ducing the  bill,  which  the  holder  had  retained,  to  make  good 
his  claim  for  the  ba^nce  against  the  other  parties.  The 
case  is  at  present  under  XappeaL  The  ground  of  decisioo 
was  exacdy  the  principle  now  stated,  viz.  that  the  acdon  w«$ 
not  brought  on  the  bill,  but  was  an  action  of  repetition  and 
relief  founded  on  the  relative  sitiiation  of  the  diflerent  par- 
ties to  the  bill,  and  in  which  the  bill  would  have  Sxiaed 

^  Per  Wilson,  J.,  in  Bacon  e.  Searles,  1  It.  Bl.  90. 

*  Thomaon  and  Co.'*  TVustee  v.  Craig  and  Hunter,  10th  Dec  1818^  «d 
SOth  Jan.  1819,  Sera.  Papen. 
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9ierely  an  article  of  evidence,  if  it  had  not  been  rendered 
unnecessary  by  the  defender's  admission  of  the  facts  on 
which  the  pursuer's  claim  was  founded* 

It  has  been  decided,  that  the  payment  of  part  of  a  bill  by 
the  drawer  precludes  the  holder  from  suing  the  acceptor  for 
more  than  the  balance*  ^  A  partial  payment  by  the  accep* 
tor  undoubtedly  precludes  the  holder  &om  suing  either  the 
drawer  or  indorsers  for  more  than  the  balance,  because  these 
parties  are  not  bound  to  pay,  unless  in  so  far  as  the  accep- 
tor has  failed  to  pay. 

The  hoUf^r  of  4  bill,  although  he  has  received  full  pay- 
ment from  one  party,  may  still  continue  any  separate  action 
which  he  has  previously  raised  against  the  other  obligants 
to  the  ^ect  of  recovering  expenses,  provided  such  separate 
action  was  necessary*  But,  in  general,  when  ^n  ordinary 
action  is  brought  in  Scotland  on  a  bill  or  npt^  all  the  obli-* 
gants  may,  and  therefc^e,  to  save  expense,  ought  to  be  in- 
cluded in  one  summons.  As  each  obligant  Js  severally  as 
well  as  jointly  bound,  there  does  not  seem  to  be  apy  ol>|ec- 
tion,  in  strict  form,  to  a  separate  action  against  any  one  of 
them,  although  the  rest  should  not  be  called*  Jn  one  case,  ^ 
where  a  debt  against  a  company  had  been  constituted  by  a 
bill,  signed  by  the'company  firm,  it  was  found  competent,  af- 
ter the  dissolution  of  the  company,  to  sue  the  representative 
of  one  of  the  partners  on  the  bill,  without  calling  any  of 
the  other  partners*  In  another  case,  already  noticed, '  a 
charge  given  to  a  certain  houses  who  had  refused  to  accept 
a  biU,  as  partners  of  a  subsisting  company  which  had  drawn 

>  Thomson  and  Co.*s  Trustee  v.  Cndg  and  Hunter;  also  Fierson  «.  Dun- 
lopf  2  Campb.  575^  where  the  holder  of  a  bill  having  taken  a  verdict  for  its  AiU 
amount  against  the  acceptor,  without  deducting  a  previous  payment  made  by  thf 
drawer*  was  ohHged  afterwaida  to  deduct  it. 

•  M<Taviifa  V.  Lady  Saltoun,  2d  Feb.  1821,  F.  C. 

s  Thomson  v.  Uddel  &  Co.,  2d  July  1812,  F.  C. 
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it,  was  sustained,  though  no  charge  had  been  gf.vea  to  the 
other  partners. 

In  a  recent  English  case,  ^  where  the  holder  of  a  bifl,  rf* 
ter  the  term  of  payment,  got  a  new  bill  from  the  debtor  for 
its  amount,  with  a  warrant  to  confess  judgment  on  tUs 
last  bill,  which  was  paid,  but  not  the  expenses  of  enfonang 
the  warrant,  it  was  held  by  the  Court  of  Common  Pleas,  that 
he  could  not  afterwards  sue  on  the  first  bill,  to  the  eflfect  of 
recovering  these  expenses,  in  respect  that  he  was  not  enti* 
tied  to  hold  this  bill  as  a  security  for  expenses. 

If  a  bill  or  note  has  been  subscribed  with  the  firm  of  a 
subsisting  company,  payment  must  be  first  demanded  firom 
the  company,  and  it  is  only  on  their  failure  to  pay  that  re- 
course can  be  had  against  the  individual  partners.  Tke 
creditor  has  accepted  the  company  as  primary  obligant,  and 
he  cannot,  till  they  have  fidled,  resort  to  action  or  diligence 
against  the  individual  partners,  who  are  bound  merefy  as 
guarantees.  ^  On  this  ground  there  may  be  reason  to  doubt 
a  decision  already  referred  to^ '  in  so  fiir  as  it  found  that 
die  partners  of  a  house  in  this  country,  being  partners  cl  a 
house  in  America,  which  had  drawn  a  bill  on  them^  woe, 
notwithstanding  their  refiisal  to  accept,  liable  individually 
to  immediate  diligence  as  drawers ;  for  although  the  UU 
was  drawn  payable  in  London,  yet  that  obligation  of  pq^ 
ment  seemed  to  attach  only  to  the  drawees,  in  case  tfa^ 
accepted,  and  did.  not  dispense  with  the  holder's  oUi^ 
don  to  return  the  bill,  in  case  of  non-accqitance,  on  tk 
drawers,  viz.  the  company,  at  their  place  of  business,  where 
it  was  drawn.  It  f^pears  to  be  only  after  such  return,  and 
a  refiisal  to  pay,  that  recourse  can  be  had  to  the  individual 
partners.  But  if  the  company  is  dissolved  before  the  htU 
becomes  due,  each  partner  is  then  directly  liaUe  m 

■  Dilkm  V.  Rymer,  7  Moore,  487.  '  S  BeU,  619. 

'  IhoBflon  V.  liddtl  ud  Coi  8d  July  1812|  F.  C. 
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since  there  is  no  longer  a  company  to  which  the  primary 
obligation  can  attach. 

Drafts  on  bankers,  which,  as  ahready  mentioned,^  can 
only  be  made  effectual  by  ordinary  action,  may  be  the 
ground  of  an  action  either  against  the  drawer  or  any  of  the 
indorsers,  if  pajrment  should  be  refused  by  the  bank  on 
which  they  are  drawn,  or  against  the  bank,  in  so  far  as  it 
can  be  proved  that  it  has  funds  belonging  to  the  drawer, 
seeing  the  draft  is  an  tesignment  of  these  funds  to  its  a- 
mount 

Sudi  are  the  proceedings  authorised  against  the  different 
parties  to  bills  and  notes  at  common  law.  The  sunmiary 
execution,  already  mentioned,  was  enacted,  by  the  acts  1681 
and  1696,  with  regard  to  foreign  and  inland  bills,  against 
the  drawer  and  indorsers  in  case  the  bills  were  not  accept- 
ed, bu^  in  the  case  of  their  acceptance,  against  the  accep* 
tors  only,  the  drawer  and  indorsers  being  liable,  in  that 
case,  merely  to  an  ordinary  action.  But  the  act,  12  Geo.  III. 
c  78^  as  already  quoted,  ^  enacted,  both  with  regard  to  such 
bills  and  with  regard  to  promissory-notes,  that  summary 
execution  shall  proceed  at  the  holder's  instance  against  all 
the  parties  to  such  bills  or  notes  conjunctly  or  severally.  The 
effect  df  payment,  whether  total  or  partial,  by  one  party, 
in  extinguishing  all  claim  on  the  bill  or  note  with  reference 
to  other  parties,  has  been  already  considered  as  to  the  case 
of  an  ordinary  action,  ^  and  the  same  doctrine  is  applicable 
to  diligence.  Such  payment  will  not  prevent  the  holder  of 
the  bill  or  note  from  following  out  his  claim  for  the  ex- 
penses of  diligence  against  the  other  parties ;  but  these  ex- 
penses must  be  recovered  by  an  ordinary  action. 

We  have  hitherto  said  nothing  about  summary  diligence 
on  bank-notes  or  on  bankers'  notes  in  particular.  Such 
diligence  would  probably  have  been  competent  under  the 

'  i4iiff»  597.  •  AnU,  503.  '  Ante,  617,  d  Mq, 
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general  enactments  of  the  12  Geo.  IIL  c.  78,  had  it  not 
been  specially  regulated,  before  that  act  was  passed,  by  the 
$  Geo.  III.  c.  49,  {  4,  d,  6.  That  statute  enacts,  1  jf,  That, 
in  the  case  of  all  '^  notes,  accepted  bills,  post-bills,  tickets, 
<<  tokens,  or  other  writings  for  money  of  the  nature  of  s 
^^  bankers'  note,  circulated  or  to  be  circulated  as  Mpctk^ 
summary  diligence^  by  recording  the  protest,  and  odier 
steps  already  detailed  with  regard  to  bills,  shall  proceed  at 
the  holder's  instance  against  the  individuals  or  bodies  poli- 
tic or  corporate  liable  for  payment  or  their  representatiTeSi 
<^  not  only  for  the  sum  or  sums  therein  contained^  but  also 
<^  for  the  interest,  ther^  from  the  time  of  demanding  pay- 
*^  ment :"  2d?y,  That  a  protest,  taken  <<  at  the  office  of  the 
"  person  or  persons,  bodies  politic  or  corporate,  liable  m 
payment  of  the  same,  between  the  hours  of  nine  in  die 
morning  and  three  in  the  afternoon,  for  not  payment,  or  for 
not  marking"  of  such  documents,  shall  be  registrable  with 
a  view  to  summary  diligence^  at  the  time  and  in  the  manner 
already  explained  in  the  case  of  bills :  Scffy,  That,  instead 
of  taking  a  separate  protest  on  each  note  or  other  sudi  do- 
cument, when  diligence  is  required  on  several  notes  of  the 
same  tenor,  it  shall  be  sufficient  to  prefix  to  the  protest  the 
contents  of  one  of  them,  and  ^^  subjoin  thereto  the  dates  and 
<^  numbers  of  all  other  notes  and  writings  aforesaid,  of  the 
**  sanie  tenor  and  contents,  whereof  he  or  she  shall  then  de- 
*^  mand  payment :"  And,  Mhly^  That,  no  suspension  or  sitt 
of  a  charge  or  other  execution  on  such  documents  diall 
pass,  but  on  a  discharge  from  the  holder,  or  on  an  oftr, 
5^  made  to  him  or  her,  in  the  form  of  an  instrument  doly 
"  signed  by  a  notary-public  and  two  witnesses,*'  to  pay  Ae 
full  amount  of  the  note  or  other  such  document,  widi  die 
expenses  of  protest,  registration,  and  other  diligence  to  be 
certified  by  an  account  under  the  holder's  hand ;  reserrii^ 
however,  to  the  debtor  his  action  of  repetition  for  any  over- 
charge in  such  account,  and  to  the  holder  his  claim  <if 
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mages  for  undue  delay  of  pajrment.    This  enactment  is  still 
in  force. 

2.  The  moM  r&^aoerabkfrcm  the  d\fferent parties  tobUkand 
notes. 

As  to  the  principal  sum  contained  in  the  bill  or  note,  and 
recoverable  under  it,  it  is  needtess  to  add  any  thing  to  what 
has  been  already  said.  ^  In  the  case  of  a  bill  or  note  pay* 
able  by  instalments,  but  which  declares  that,  if  there  should 
be  a  failure  to  pay  one  instalment,  the  whole  shall  become 
due,  this  condition  must  receive  effect,  since  it  is  quite  coi>- 
sistent  with  the  nature  of  bills  and  notes  to  have  thus  a  term 
of  payment  of  which  the  arrival  is  certain,  though  the  pre- 
cise time  of  its  arrival  may  vary  according  to  circumstances. 
In  England  it  has  even  been  doubted  whether  the  holder  of 
a  bill  or  note  payable  by  instalments,  is  not  entitled  to  take  a 
verdict  for  the  whole  of  them  at  once,  although  not  more 
than  one  has  become  due.  ^  This  question  seems  to  have 
arisen  from  considerations  peculiar  to  English  law.  ^  In 
Scotland,  where  the  introduction  of  summary  diligence  has 
rendered  it  necessary  to  abide  strictly  by  the  terms  of  the 
contract,  neither  diligence  nor  action  can  be  raised  on  such 
a  bill  or  note,  except  for  the  several  instalments  as  they  re- 
spectively become  due.  The  bill  or  note  seems  to  be  in  the 
same  situation  with  reference  to  the  different  instalments,  as 
if  there  were  separate  documents  for  each  instalment  There 
is  only  one  apparent  exception  to  this  doctrine,  viz.  where 
the  debtor  is  sequestrated,  in  which  case  the  holder  c^  a  bill 
payable  by  instalments  would  be  entitled,  under  the  54  Geo* 
III.  c.  13T,  $  47,  to  raiik  immediately  for  the  amount  of  each 
instalment,  under  an  abatement  of  interest  corresponding  to 
the  time  that  must  elapse  before  it  falls  due.     In  tliis  cas^ 

'  AnU,  617,  €t  uq, 

*  Vide  coses  detailed  by  Lord  Loughborough,  C.  J.,  in  Rudder  v.  Priccj  1  it. 
»i.  650.  «  Jhld. 
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a  question  has  been  raised^  whether  the  holder,  after  tkos 
drawing  a  dividend  on  the  different  instalments,  which  divi- 
dend exceeds  die  total  amount  of  the  first  instaknenty  is 
bound  only  to  impute  it  to  the  dividend  set  apart  to  it,  sod 
has  therefore  a  right  to  use  ultimate  diligence  for  the  ba- 
lance of  it  still  unpaid;  or  whether,  in  a  question  of  diligence, 
he  is  not  boimd,  notwithstanding  the  statute,  to  hxAd  the  re- 
ceipt of  the  different  dividends,  so  long  as  the  fiist  instal- 
ment only  has  fallen  due^  to  be  one  payment  in  extinctioo 
of  that  instalment,  so  as  to  preclude  him  from  using  diligeaoe 
for  the  balance.  This  question,  as  it  depends  very  mock 
on  the  words  of  the  enactment  now  alluded  to,  shall  be  con- 
sidered afterwards  in  the  chapter  on  Bankruptcy* 

The  legal  claims  for  interest  on  bills  and  notes  are  reg^ 
lated  in  Scotland  by  statute.    The  first  enactment  on  the 
subject  is  contained  in  the  act  1681  already  quoted,  whidi 
enacts,  *<  That  the  sums  contained  in  off  bills  of  exdiaage 
**  bear  annualrent,  in  case  of  not  acceptance  fix>m  the  date 
'*  thereof,  and  in  case  of  acceptance  and  not  pajrment  ftam 
*'  the  day  of  their  falling  due,  ay  and  while  the  payment 
**  thereof/*    Although  this  clause  mentions  aU  bills  of  ex- 
change^ it  ought  probably  to  be  considered  as  limited,  in  &ir 
construction,  to  foreign  bills,  since  these  form  the  proper  sri»* 
ject  of  the  statute.     But  as  the  act  1696,  c  S6,  not  only  al- 
lows the  same  summary  execution  on  inland  bilk  as  on  fo 
reign  bills,  but  declares  that  the  act  1681  is  ^  extended  t» 
*^  inland  bills  and  precepts  in  all  points,"  the  danse  in  it 
which  relates  to  interest  is  thus  extended  to  inland  bills. 
Some  doubt  was  expressed  on  this  subject  by  Mr  Forbes ;  ^ 
but  the  Court  afterwards  held,  >  that  the  act  1696  did  es« 
tend  the  clause  in  question,  as  well  as  the  rest  of  the  acC 
1681,  to  inland  bills,  and  therefore  they  found  the  acoqytor 
of  an  inland  bill  liable  for  interest  on  it  from  the  tenn  of 

*  ISML  •  Blair  v.  Ofipbut,  8lh  June  1706^  Moir.  47S. 
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payment  This  enactment  regarding  interest  was  extended 
to  promissory-notes  by  the  12  Geo.  III.  c.  72»  which  enacts 
that  such  notes  ^  shall  bear  interest  as  bills.'' 

Agreeably  to  the  act  1681,  which  is  the  fundamental  act 
regarding  interest,  it  is  due,  in  the  case  of  bills  not  accepted^ 
from  their  date,  and,  in  the  case  of  accepted  bills  and  of 
notes,  from  the  term  of  payment    It  has  been  said,  ^  that  a 
protest  is  necessary  in  order  to  afford  ground  for  a  demand 
of  interest     This  may  be  true  as  to  the  case  of  non-accep« 
tance  of  bills ;  because,  in  that  case,  the  claim  lies  only 
against  the  dniwer  and  indorsers,  against  whom  no  recourse 
can  be  preserved  for  any  claim  arising  from  the  bill,  without 
a  protest     The  same  rule  must  also  apply,  on  the  same 
grounds,  with  regard  to  any  claim  against  these  parties  for 
interest  on  bills  accepted,  but  not  paid.     But  there  is  no 
ground  for  holding  that  it  applies,  in  the  case  of  such  bills, 
with  regard  to  claims  of  interest  against  the  acceptor.    The 
principal  sum  may  be  claimed  from  him,  though  not  by  sum- 
mary diligence,  without  any  protest ;  and  a  protest  seems 
still  less  necessary  to  enforce  a  claim  for  interest,  seeing  it 
cannot  be  recovered,  in  any  case,  by  summary  diligence. 
The  contrary,  indeed,  appears  to  have  been  once  held  ^  in  the 
case  of  a  foreign  bill  of  exchange.    But,  in  a  later  case,  re- 
lating also  to  a  foreign  bUl,  it  was  decided,  ^  that  the  accep- 
tor was  liable  for  interest  though  there  had  been  no  protest 
The  distinction  which  has  been  now  stated  betwixt  the  cases 
of  the  drawer  and  acceptor,  in  so  far  as  regards  the  necessi- 
ty of  a  protest,  was  pleaded  in  this  case,  and  seems  to  have 
been  adopted  by  the  Court     The  same  doctrine  evidently 
applies  to  a  claim  of  interest  made  against  the  acceptor  of 
an  inland   bill,  or  the  granter  of  a  promissory-note.     Ac- 

*  Glcm  87Q,  8d  edit 

'  Watapn  v.  Gordon,  I5lfa  July  1713;  Morr.  475. 

*  Baynton  and  Schaw  v.  Swinton,  14di  Nor.  171Q»  Morr.  474i. 
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eordiogly,  in  a  subsequent  case  >  of  an  inland  bill  whicklnd 
been  accepted,  and  had  lain  over  for  many  years  widioot 
protest,  interest  was  allowed  upon  it  against  the  aooepliH; 

Interest,  being  due  by  statute  on  accepted  billa  and  on 
notes  firom  the  term  of  payment,  may,  when  they  are  fiay- 
able  at  a  fixed  term,  be  exacted  from  the  acceptor  or  gnatar 
without  even  a  previous  demand  of  payment ;  for  the  dain 
<kf  interest  is  here  made  to  depend  solely  on  the  anrat  of 
the  term  of  payment  It  has  been  already  shewn,  >  ioM, 
that  at  common  law  the  acceptor  or  granter  is  booad  to 
make  payment,  at  least  to  the  original  creditor,  without  s 
formal  demand.  In  the  case  of  bilb  or  notes  payaUe  a  ob- 
tain time  afler  sight,  presentment  must  be  proved  in  oidar 
to  fix  the  term  of  payment,  firom  which,  in  case  of  aocef- 
tance^  the  interest  is  to  run.  The  same  thing  is  neoessar; 
in  the  case  of  bills  or  notes  payable  ai  sighL^  If  dajsof 
grace  are,  according  to  what  has  been  already  stated, 'al- 
lowed on  such  documents,  interest  will  begin  to  ran  on  then 
from  the  last  day  of  grace.  In  accepted  bills  or  notes  psy- 
able  on  demand,  it  will  run  only  firom  the  date  of  the  de> 
mand,  since  that  is  the  term  of  payment.  When  Uiere  is  a 
protest  for  non-payment,  the  date  of  the  protest  will  be  hdd 
to  be  the  date  of  the  demand*  Thereisacase^ofanaction 
npon  a  lull  payable  on  demand,  where  the  Court  found  ki- 
lereat  due  only  from  the  date  of  citation.  But  it  doe*  not 
appear  that  there  was  any  extrajudicial  demand,  latiie 
Same  case,  interest  was  found  due  on  a  promissorymote 
from  the  date  of  citation,  ex  bono  ei  €Bfuoj  (as  the  report 
bears,}  although  interest  was  not  then  due  on  such  notasbf 
statute. 

>  Iteas  V.  limes,  92A  Jan.  1740,  Mbrr.  476. 

•  Ante,  4,12,  H  aeq.  '  iliite,  4(05-6. 

«  l^oncritff  V.  Moncriefi;  7th  Feb,  17^8,  B^orr.  479;  Elcfaiea,  No.  ji^  »  BQL 


INTEBEST,—- WHEN  IT  COMJ»IENCE6  ?  627 

It  has  been  already  shewn,  ^  that  when  the  acceptance  of 
a  bill  is  dated,  that  will  be  held  to  be  the  date  of  present- 
ment; and  consequently  that,  in  a  bill  payable  at  or  after 
si^t^  the  term  of  payment,  from  which  interest  mnst  run, 
will  depend  on  the  date  of  the  acceptance.  If  the  accep- 
tance is  not  dated,  presentment  will,  as  already  shewn,  ^  be 
held  to  have  been  made  at  the  date  of  the  bill.  In  two  cases 
of  accepted  bills,  where  the  drawer,  who  was  also  payee,  and 
the  acceptor  lived  in  the  same  place,  one  of  the  bills  being 
made  payable  three  days  after  sight,  and  the  other  at  sight, 
the  Court,  proceeding  chiefly  on  the  ground  that  the  drawer 
and  acceptor  lived  in  the  same  place,  held  that  the  accep- 
tance^ which  was  not  dated,  must  be  presumed  to  be  of  the 
date  of  the  bill,  and  therefore  found  interest  due,  in  the 
onaa  ease,  from  its  date,  and,  in  the  other,  from  the  third 
day  after  date,  as  being  respectively  the  terms  of  payment.  ' 
But  the  same  presumption  seems  also  applicable,  under  the 
modifications  already  explained,  even  though  the  drawer 
and  drawee  should  reside  in  different  places.  ^ 

In  an  action  against  a  husband,  on  his  wife's  acceptance 
of  a  bill,  drawn  for  a  sum  which  consisted  partly  of  the  a-^ 
mount  of  necessary  furnishings,  and  partly  of  interest  from 
the  date  of  the  draft,  the  Court  found  that  no  interest  was 
due;  the  argument  of  the  successful  party,  which  formed 
probably  the  ground  of  decision,  being,  that  though  a  wife 
might  contract  for  necessaries,  she  could  not  grant  securities 
bearing  interest.  ^  This  decision  seems  to  apply  as  mudi 
against  the  interest  accruing  on  a  bill  or  not^  ex  kge^  as  a» 

>  AhU,  80-1.  '  Ibid. 

•  Tarras  v.  Innes,  22d  Jan.  1740,  Morr.  476;  Elchies,  No.  21,  v.  BUI ;  Kin* 
\oA  of  Goiudie  v.  Merecn,  SSd  Not.  1748)  Morr.  478;  Eldiies,  Na  40,  v. 

Bill. 

«  AMie,  81. 

*  FoR«st  V.  the  Earl  of  Sutherland,  24ith  Nov.  1749,  Morr,  47a 

3 


^28  INT£R«ftT,-— WH$N  IT  COMMBKCE8  ? 

« 

gainst  that  ynhidx  fimned  part  of  tke  biU.  But,  as  inteiM 
ia  due  ex  lege  on  all  bills  and  notes,  it  fidloirs  thai  actkni 
brought  against  a  husband  on  bills  or  notes  granted  by  hb 
wife  for  necessafies,  are  not  properly  actions  on  these  doca> 
ments,  in.which  case  interest  will  be  due  ex  lege,  but  ere 
merely  actions  for  the  debts  contracted,  an  which  the  biysor 
notes  are  received  as  evidence. 

The  validity  of  bills  or  notes  stipulating  interest  from  a 
date  prior  to  the  term  of  payment  has  been  already  eensi* 
dered.  ^  It  has  been  held  in  England,  that  a  bill  or  note 
purporting  to  be  for  money  lent  bears  interest  from  its  date.  * 
It  has  been  also  held,  ^  that  a  note  containing  the  words 
<<  bearing  interest,"  carries  interest  from  its  date,  not  merely 
from  the  term  of  payment,  since  it  would  carry  interest  froDi 
that  term  at  any  rate,  even  without  such  words.  But  tiiB 
cqnstruction  is  questionable ;  for  it  is  more  natural  to  sqn 
pose  that  the  parties  meant  to  stipulate  expressly  what  la  doe 
at  any  rate  by  law,  viz.  interest  from  the  term  of  paynaenCi 
than  to  interpret  the  clause  in  question  as  importing^  widi- 
out  words  to  that  effect,  and  contrary  to  general  princi- 
ple, that  interest  should  begin  to  run  before  the  piuu^d 
sum  has  become  due.  In  Scotiand,  such  a  g»ieral  slqida- 
tion  would  only  make  interest  run,  in  the  case  of  an  aoeept- 
ed  bill  or  a  note,  from  the  term  of  payment  Such  a  st^n- 
lation,  although  thus  amstrued,  would  have  also  a  scpanfee 
effect,  viz.  that  of  making  the  interest  recoverable  by  snfr> 
mary  diligence.  But  it  may  well  be  doubted,  whether  it  k 
so  recoverable,  unless  when  expressly  ccmtained  in  the  Ul 
or  note.'^    A  general  clause  of  interest,  in  the  case  of  non- 

1  Ante,  15,  «e  aej.- 

*  Cotton  v.  Horanaaden,  ftac  Beg.  SHI,  cited  in  Bfe^ley,  8791  bb^*  ^ 
'  P»  Lord  EUenborough  in  Kennerley  v.  Nadi»  1  Stwkie,  452. 

*  Vide  1681y  c  20;  extended  to  inland  bOlfl on  tins  point  bj  lS9i^  d  ^ 
ondto  proDMBory^otes  by  12  Geo.  III.  c  72* 
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(kcceptance,  would  undoul^edly  render  interest  recoverable 
by  summary  diligence  from  the  date  of  the  bill.  Farther,' 
interest  (roat  that  date  would  be  so  recoverable,  when  ex* 
pi^ssly  stipulated  in  the  bill  or  note,  (such  a  stipulation  being 
now  accounted  valid,)  because  it  would  be  then  presumed 
that  the  debt  had  truly  become  due  at  that  date.  On  the 
other  hand,  when  a  bill  or  note  contains  no  stipulation  of  in- 
terest, it  would  rather  appear,  from  the  terms  of  the  act  1 681, 
which  has  not  been  altered  in  this  respect  by  any  subsequent 
act,  that  interest,  like  other  sums  not  stipulated  in  the  bill 
or  note,  can  only  be  recovered  by  an  ordinary  action,  or,  if 
there  is  a  suspension  of  the  diligence  raised  for  the  sums 
contained  kt  the  bill  w  note,  that  it  may  be  added  to  th^ 
charge,  to  the  effect  of  obtaining  decree  for  it  in  the  process 
of  suspension.  >  The  act  expressly  mentions  interest  as  one 
of  the  daims  which  may  be  thus  pursued  in'  an  ordinary 
action  or  a  suspension,  whta  not  mduded  in  the  bill.  It 
niay  therefore  be  presumed  that  the  act  excludes  interest 
irom  the  benefit  of  sununary  diligence,  when  not  expressly 
stipulated.  Hiere  is,  besides,  a  modern  act,  >  allowing  sum* 
nuffy  dil^eiice  on  bankers'  notes,  and  laying  down  the  course 
of  procedure  touching  them,  which  enacts,  that  such  diligence 
shall  be  competent  on  them,  not  only  for  principal,  but  for  in^r 
terest ;  from  which  it  may  perhaps  be'  inferred,  that  interest, 
when  not  expressly  stipulated,  cannot  be  so  recovered  in  other 
cases.  Ontheother  hand,  itmay  be  said  that  a  registered  pro^ 
test  on  bills,  and  by  the  act  1 2  Geo.  ill.  c.  79,  on  notes,  is  equi- 
valent to  a  decree  of  registration,  tad  that  such  a  decree,  like 
other  decrees,  includes  interest  till  the  principal  debt  is  paid. 
But,  U^  Ordinary  decrees  pronounced  in  ctxiaa  find  interest 
due  in  express  terms ;  and  in  most  obligations  on  which  de^ 

'  1681,  c  20.  '5  Ceo.  III.  c.  iOy  §  a 
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The  acts  regpcfdiag  bills  md  noles  give  lo«  ngiMrad  |n«* 
test  the  elfeot  of  a  decree^  only  in  aofer  as  regards  theMfltf 
coniirinBi  in  tie  till  ct  In*.  It  aniist  be  admitted^  hmmmt 
that  the  praetlce^  for  a  long  period»  has  been  tot  gnat  moi* 
Biary  ekecution  in  all  cases  for  payment  of  sntereat  on  failb 
and  notes,  and  diat  the  ordinasjr.  atyk  of  letteie  of  honiag 
oil  such  documents  contains  a  warrant  for  this  pnrposet  WtM 
eftct  soch  practiee  would  hare  in  r^pilating  the  cooalni^ 
tion  of  the  statntca  on  this  point,  I  will  not  presume  to  deler- 
ndoej  There  does  not,  certainly,  appear  to  be  anjgood 
reason  why  intonest  on  bills  and  notes  should  not  be  Ik 
gveund  of  summary  di%ence  as  wril  as  the  princtprf  ana; 
and,  tf  [there  dioold  be  any  fbundadon  tar  the  doubts  aev 
eapmssed,  as  to  Ae  eonpetem^of  such  d<1igennr»  it  wmU 
be  desisafaie  to  remove  them  by  an  cspress  enaotmenU 

'  VVbeh  an  accepted  faiU  or  a  note  »  made  pi^ublebjinstok 
ments,  interest  is  enly  vocoverabkten  each  instahfwfc  fisai 
liie  tiipe  it  foils  due;  because  that  is  the  teem  of  pay—it 
iqpplk^ble  to  it,  unless  tiiere  is  a  stqpnlalaon  that  .the  whob 
bistaimeats  riiaii  become  due  at  onoe^  in  the  emntof  foflmc 
to  pay  any  one  of  th^n;  in  which  ease  intereet  will  be 
rerable  ^oo  the  whole  from  the  time  iriien  Ab  first 
ment  became  ^ue,  as  beings  according  to  the  hill  cnp 
tke  actual  term  of  payment  in  that  caae  for  the  wbole 
meotM.  The  remarks  iriuch  hawbeea  afareaify  made  aa  an  the 
reocrrery  of  interest  l^  summary  diligcoce  oe  otberariaa^a^ 
hording  as  It  is  or  is  not  expresdy  stipulated  in  Ae  bil  er 
nete^  are  i^pUcaUe  to  this  case  likewise.    • 

bSevest  on  bttis  and  notes  being  eoogible  in  Sooliasid  fay 
statute^  and  not,  as  in  England,  merely  by  way  of  damage 
for  breach  of  contract,  there  is  no  room  for  an  abatement 
of  the  claim,  as  in  England,  on  equitable  grounds.    It  bss 
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been  lidhliih  Eng1and,'f  that  a  jiiry  ^*  n^fty  t^w  allow  hq^ 
tf  tUi^  in  niane  of  interost*  in  caae  they  9xe  of  opiiUoA  tlial 
^  ihf  dday  of  paymeiit  has  bonn  owing  to  the  fiiil^  <^  iba 
^  holder."  Bot  it  does  not  appear  that  such  a  plea  would 
be  admhted  in  Seotland,  in  answer  to  the  statutory  claim  of 
interest.  Such  a  daim  is  equally  availablis  in  Scotland  a? 
gainst  the  parties  themselvesy  and  against  thdr  bankrupt 
«8talte&  It  has  been  held  ii|  England*  that  interest  is  not  duo 
by  the  drawer  or  indorser  of  a  bill  or  indorser  of  a  note,  ex^ 
e€pt  from  the  time  that  its  dishonour  has  been  notified  to  him, 
or  rather  from  a  reasonable  time  after  notice,  though  this  last 
modificaticm  of  the  doctrine  has  been  questioned.  ^  But  in 
Scotland,  interest  is  recoverable  from  the  dates  mentioned 
by  statute  against  all  Iha  parties  to  bills  or  notes.  Indeed, 
it  would  aeem,  even  on  general  principles,  that  the  drawer 
and  indorsers,  by  making  themselves  responsible  for  the  ao- 
ceptor^s  or  granter's  failure  in  payment,  become  thereby  lia- 
ble for  the  interest  diargeahle  agmnst  hinv  as  a  consequence 
resulting  from  his  fiulure. 

It  has  been  much  discussed  in  England,  whether  interest 
should  nm  only  to  the  date  of  the  action,  or  till  final  judg-^ 
noit  be  dbtained.  The  latter  seems  to  be  now  the  rule..  ^ 
In  Scedand,  it  runs  in  pll  cases  till  payment  ^  This  rule, 
indeed,  seems  to  be  founded  in  justice,  since  there  is  no  rea^ 
son  why  a  debtor  who  delays  payment  of  his  debt  should  be 
&eed  from  interest  after  judgment  is  given  against  him,  more 
than  before  iU  Farther,  when  interest  on  a  bill  or  npte  is 
recoverable  by  sununary  diligence,  viz.  where  it  is  contained 

' P^  Bs7lef,  J.»  In  Cmenm  v  Soutb^  S  B.  wd  A.  308;  Vfi  D^UoU  v. 
Lord  Watetpwk,  Baytey,  281>iiote40L 

'  Vide  Wdker  v.  Barnes,  and  remarks  on  it,  anie,  573-4. 

'  Fi^  Lord  Maptfield's  opinion  in  Robinson  v.  Bland,  2  Burr.  10e5-a 

*  The  act  1681,  c.  2Q,  enacts,  that  the  sums  on  bills  shall  bear  interest  "  «y 
**  and  while  llie  payment  thoreof." 
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la  the  bill  or  Dole^  the  vbole  mtDs  mnlmM  in  the 
i;^Me^  interest  as  well  as  prmeipelt  are  accnnuifllad  into  t 
new  ciq>italy  bearing  interest  as  soen  as.  the  defatcnr  has  {leai 
denomiced^  (on  the  expiry  of  the  dqw  dTchaige  mentiooeiiB 
the  letters  of  homing,)  ^  for  not  obeymg  the  precept  vUsb 
they  contain  to  make  payment  The  fonn  and  modecf 
such  denunciation  is  detailed  by  all  onr  institntiimal  m^ 
ters.  The  e&ct  of  it,  according  to  the  act  lOSl,  c  M|Oi 
whatever  obligalions  it  proceeds,  is  to  make  the  whole  snv 
for  which  the  chaige  is  given  bear  interest  from  the  dcnas* 
ciation  till  payment  When  therefiire  inteaest  is  eipien- 
ly  stipulated  in  a  biil^  and  is  consequently  indoded  id  the 
charge,  it  is  joined  with  the  principal,  at  the  time  of  dcraa^ 
ciation,  into  one  sum,  bearing  interest  from  that  date.  Atf 
it  has  been  settled  that  denunciation,  in  order  to  hanresack 
an  effect,  must  be  made  at  the  head  buqfh  of  thsrahiie  irinie 
the  debtor  resides.  It  has  been  established  in  practice^  thst 
a  denunciation  made  at  the  marketFcross  of  £dinbai(^  '^ 
sufiEkient,  even  against  a  debtor  who  is.  then  within  the  kin^ 
dom,  but  resides  in  another  county,  to  authorise  a  caplioa 
against  his  person  for  enforcing  payment  of  the  ddit '  But 
the  proper  denunciation  is  that  which  is  made  at  die  hctd 
burgh  of  the  shire  where  he  resides, '  ezoqBting  when  he  ii 
out  of  the  kingdom,  in  which  case  the.  denunciation  o^^ 
to>be  made  at  the  marketxross  of  Edinburgh,  since  distis 
the  eamuumefirum  for  Scotsmen  residing  abroad.  Acooni* 
ingly,  it  has  been  decided,  that  the  apt  1681,  c  20^  allowingiB* 


'  It  may  be  mentioned,  that  though  the  cheige  ii  giTen,  in  fbm  ewliiwy 
on  Bz  deyi,  agreeably  to  the  act  1681»  this  rule  muat  be  undentood  vuitt  At 
ekception  of  fiie  |p«ny*i  abience  fhmi  Scodatid,  In  whidi  eituatmi  he  b  rftniT 
entitled  to  adbeae  of  lizty  days ;  Enk.  2,  5^  55. 

•  Enkine^  4^  %  12. 

*  The  act  1507,  c  28S,  expressly  requires  tfiat  all  lettcn  of  horaiqgbe  ae> 
^te,  (referring  thereby,  it  is  supposed,  to  the  denundalion  of  such  ktMRr)  •* 
tlie  head  burgh  of  the  jurisdiction  where  the  debtor 
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-terest  cm  the  smns  contained  in  the  homing  after'denuncin- 
tion,  does  not  iqpply,  unless  when  the  denunciation  is  made 
at  the  head  burgh  of  the  jurisdiction  in  whiph  the  debtor 
resides.  ^  It  is  only  indeed  by  such  denunciation  that  he 
can  be  held  to  have  that  intimation  which  plac^  him  m  mo- 
ra, 90  us  to  make  him  justly  liable  ip  interest  op  the  sums  for 
which  be  is  denounced.  It  has  therefore  been  held,  that 
the  act  1621,  c  80,  refers  to  such  denunciations  only  as  fi 
groond  for  claiming  interest  There  is  an  exception  from 
this  rule,  on  the  ground  already  mentione<^  in  case  of  the 
debtor  being  dmniciled  out  of  Scotland.  But  it  has  been 
found  that  interest  will  not  accrue^  in  such  a  case,  unless 
the  denunciation  has  been  made  at  the  pier  and  shore  qf 
Leith,  as  well  as  at  the  cross  of  ]p!!dinburgh.  >  Although  the 
denunciation  of  a  homing,  in  order  to  be  good  for  certain 
purposes,  must  be  registered, '  yet,  as  the  purpose  of  it  in 
this  case  is  merely  to  certiorate  the  debtor,  in  order  that  he 
nay  prevent  the  accumulation  of  interest  by  paying  the 
debt,  it  has  been  found  that  a  denunciation,  even  when  not 
^stered,  will  affi>rd  ground  for  accumulating  interest  in 
terms  of  the  act  1621. « 

The  legal  interest,  which  wiU  also  be  held  to  be  contem- 
plated in  all  agreements,  unless  there  is  a  stipulation  to  the 
contrary,  is  Ave  per  cent 

The  next  claims  connected  with  bills,  for  it  has  no  refe- 
rence to  promissory-notes,  are  those  for  exchange  and  re- 
exchange.  These  claims  arise  with  regard  to  bills  drawn 
in  a  different  place  or  country  from  that  in  which  they  are 

*  Hutcfaiaoa  o.  Dick«m»  2%h  Jan,  166^  Morr.  4>91 ;  Gordon  v.  Gordon, 
^  July  171 19  Morr.  498.  A  contrary  decision  was  given  in  an  anonymous 
c>M,  17th  Dec.  1686,  Morr.  494.  But  the  old  rule  seems  to  be  now  establish- 
«i  by  a  later  decision,  Cochrane  o.  Vanse's  Bfpresentatives,  July  1743,  Morr. 

49*. 

'  Wftson  V.  Ramsay,  17th  Not.  1747,  Morr,  496. 

'  1597,  c.  26a  '      *  Smith  v.  Waugh,  1 1th  Feb.  1673,  Morr.  491. 
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Accepted  and  are  mude  payable.  Bttt  »ome  faitii^r  ff¥phi> 
jbation  is  neoessary  in  vrder  U>  make  the  nature  of  sodl  ckoon 
•intelligible. 

When  h  petBon  residing  iii  ote  .^bo?  crtr  elHtttijr  Ov'tts 
inondy  to  a  paity  reliiding  !n  atotimr  place  or  coulilvy^  lie 
does  not  in  general  paj^  bis  debt  bjr  atCoaUy  tnumaittiBg 
the  money,  becauiie  thta  could  not  bto  done  without  great  ex- 
pense and  risky  but  lie  elMkaTOurs  to  find  oat  sotte  penoo 
who  has  money  to  receive  ill  the  place  where  his  owi^  debt  b 
paytible,  and»  paying  him  the  afcnoluit  of  the  debt,  gets  from 
him  io  return  a  draft  to  the  same  amount  on  his  drbtor  in 
favour  of  the  person  to  whom  the  debt  first  meittiooed  b 
payable ;  which  draft  being  sent  to^  and  presented  by  fkt 
payee,  and  accepted  and  paid  by  die  drawee^  ertrngwithft 
the  payee's  claim  on  his  debtor  who  procured  the  draft.  If 
the  person  procuring  this  draft  wishes  to  bind  himadf  toUs 
creditor  ea;,/!iCfe  of  it,  in  addition  to  his^olal^gation  £v 
nal  debt,  he  may  get  the  draft  ttuule  payable  to  hhnscii^ 
then  indorse  it  to  his  creditor.  Such  a  draft,  when 
from  one  country  to  another,  is  what  we  have  alwmiy  de- 
scribed as  a  foreign  bill,  and  when  made  from  one  pkwefta 
another  place  within  the  same  country,  it  is  an  inland  lA 
It  is  evident  that  these  bills  must  be  easy  or  difficult  to  |kd* 
cure,  according  to  the  relations  of  debt  and  credit  Bnbsii>- 
ing  between  the  two  places  or  countries  betwixt  wfaidi  they 
are  required  To  take  an  example.  I^  on  the  whok 
actions  between  London  and  Paris,  there  is,  at  any 
time,  a  greater  nimiber  of  debts  due  finom  Paris  to  Losdiai 
than  from  London  to  Paris,  then  a  person  in  London  who 
owes  money  to  another  person  in  Paris  will  have  no  dS- 
culty  in  getting  a  draft  on  Paris  fbr  its  amount,  upon  pil- 
ing the  money  to  the  drawer  in  London ;  on  the  contraiy, 
the  latter,  having  a  debt  due  to  him  in  Paris,  and  wishing 
to  save  the  expense  and  risk  of  its  transmissioD  Aence, 
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will  be  gUd  to  reoeire  the  money  in  London*  on  condition 
of  givipg  a  draft  for  it  on  Paris  to  a  person  who  wishcui  to 
pay  money  there.    But  if  the  number  of  debts  due  from 
Paris  to  Tioiidonj  and  which  the  London  creditors  wish  to 
receive  in  this  manner  in  London^  is  greater  than  that  of 
the  debts  due  from  London  to  Paris*  and  which  the  London 
debtors  wish  to  pay  by  giving  their  amount  in  London  finr 
drafts  made  payable  in  Paris*  the  number  of  persons  in 
London  willing  to  give  such  drafts  for  money  paid  to  them 
in  London  will  be  greater  than  the  nmnbev  of  persons  wisfa« 
iog  to  pmrchase  drafts.     In  such  a  case,  drafts  on  Paris  will 
tell  at  a  discount,  or  for  less  thim  the  smn  £ar  which  they 
are  drawn^  and  which  they  will  entitle  the  holder  to  receive 
ia  Paris.     This  discount*  which  is  in  fact  a  sum  paid  by  the 
maker  of  the  €lraft  to  get  ready  money  in  London  in  ea<» 
change  tor  an  order  of  payment  on  his  debtor  in  Paris*  is 
called  exchange*  and  the  course  of  exchange  is  said*  in  this 
case*  to  be  against  Paris.    It  is  also  in  favour  of  London* 
because  the  number  of  persons  in  Paris  who  owe  money  in 
I^Midon*  and  wish  therefore  to  purchase  drafts  payable  in 
London  to  their  creditors*  being  greater  than  that  of  per« 
sons  in  Paris  who  have  claims  on  London*  And  are  thus  en« 
abled  to  sell  such  drafts*  these  drafts*  as  they  are  not  sup* 
plied  in  proportion  with  the  demand*  will  bear  a  premium 
in  Paris^  or  a  person  who  wishes  a  draft  will  pay  more  for  it 
than  the  sum  for  which  it  is  drawn*  and  which  it  will  en* 
title  him  to  receive  in  London.    This  premium  is  likewise 
called  exchange.    On  the  other  hand,  if  the  numb^  of  debts 
due  in  Paris  to  persons  in  London  is  smaller  than  that  of 
the  debts  due  from  London  to  Paris*  drafls  from  London 
on  Paris  being  few  in  proportion  to  the  demand  for  them  by 
persons  wishing  to  pay  debts  at  Paris  by  means  of  them^ 
will,  on  the  principles  already  explained*  be  aold  at  a  pre^ 
mtum,  and,  at  the  same  time^  dralU  from  Paris  on  London* 
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being  numerous  in  proportion  to  the  demand  by  peteoai 
wishing  to  pay  their  debts  in  London  by  means  of  tfaeiii 
will  be  sold  at  a  discount  In  this  case,  die  course  of  ex- 
change is  ia  &vour  of  Paris»  and  i^gainst  London.  la  aH 
these  caseS)  the  balance  still  remaining  due  from  the  one 
cod&tr^  to. the  other,  after  setting  off  their  mutual  debts  a- 
gainst.each  other,  must  be  paid  either  by  the  actinl  trans- 
mission otspeeie^  or,  which  is  the  same  thing  in  effiMt,  hy  boy* 
ing.  drafts  from  bankers  on  their  correqiondentB  abroad,  with 
whom  they  take  care  to  havea  sufficient  supply  of  mosiqr  to 
ineet  the  drafts.  It  is  the  expense  of  purchasing  and  tcaas- 
Biiliting  this  balance  in  ijiede,  whether  actually  laid  oat  orpaid 
to  the  banker  who  furnishes  it»  which  r^^ulates  the  jnffcwiai 
given  for  drafts  at  a  place  against  whidi  die  exchange  is,  and 
the  oorxaesponding  discount  at  which  drafts  are  sold  at  a  fdacs 
where  .die.exchange  is  in  its  fiivour*  The  rate  of  ex(&ai^ 
therefore,  in  so  fiur  as  regards  the  balance  to  be  sent:  firom 
one  country  to  another,  is  afiected,  not  merely  by  die  state  of 
their  mutual  dealings,  but  also  by  the  price  cttpede  is  the 
two  countries,  since  that  enters  into  the  expense  of  proca* 
ring  and  transmitting  this  balance.  There  is  also  aaollMr 
circumstance  which  enters  into  account,  viz.  the  expiessMa 
of  die  value  of  specie  in  die  currency  of  die  two  countrks, 
or,  in  other  words,  the  value  which  diese  different  curren- 
cies bear  with  re&renbe  to  bullicm,  and  consequendj  widi 
reference  to  eadi  odier.  Lest  there  should  be  any  fluetoa- 
tion  in  this  relative  value  betwixt  the  date  of  a  Inll  and  its 
term  of  payment,  it  is  expedient,  when  the  draft  has  been 
paid  for  in  one  currency,  and  is  made  pa3^Me  in  anodier»  to 
express  in  it  the  rate  at  which  payment  has  been  mad^  and 
at  which  the  mie  currency  is  converted  into  the  odier,  and, 
in  that  case,  i^  from  an  intervening  change  in  the  rehtive 
value  of  the  two  currencies,  the  same  amount  of  the  currency 
which  was  paid  for  the  bills  cannot  be  got  for  diem  at  the 
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tennof  pajrment^  the  draw^  and  indorsers  nmrt  make  up 
the  differencey  as  beiiig  part  of  the  value  which  they  receiv- 
ed. ^  The  acceptor,  too,  on  the  grounds  to  be  immediately 
stated,  must  be  liable  to  this  consequence,  as  entering  into 
one  of  the  stipulations  in  the  bill  which  he  has  accepted. 

The  preceding  eiqplanation  will  enable  us  also  to  under- 
stand what  is  meant  by  re-exchange.     When  a  draft  from 
one  place  on  another,  being  procured  in  the  manner  already 
mentioned,  is  not  accepted  by  the  drawee,  or,  though  ac^ 
eepted,  is  not  paid,  the  person  who  has  got  the  draft,  in  or* 
der  to  pay  by  means  of  it  a  debt  due  by  him  at  the  place 
where  it  is  made  payable,  must  raise  money  there  in  some 
other  way,  in  order  to  satisfy  his  creditor ;  or,  what  is  the 
same  thing,  the  creditor,  as  holder  of  the  dishonoured  bill, 
is  entitled  to  do  so  in  order  to  pay  himself.     But  the  most 
natural  way  of  doing  so  is  to  draw  a  new  bill  on  the  drawer 
of  the  dishonoured  bill,  and  to  sell  this  draft  for  money  in- 
standy  paid  him,  to  some  person  who  wishes  to  make  a  pay- 
ment, by  means  of  such  a  draft,  at  the  place  where  it  is  made 
payable.     If  the  debts  due  from  the  place  where  this  draft 
is  made,   to  the  place  where  it  is  payable,  are  greater  in 
amount  than  those  due  from  the  latter  to  the  former,  the 
demand  for  such  drafts  will  exceed  the  supply,  and  the 
party  who  wishes  to  raise  money  on  one  of  them,  instead  of 
selling  his  draft  at  a  discount,  will  get  a  premium  for  it.  On 
the  other  hand,  when  the  amount  of  debts  due  from  the 
place  where  it  is  payable,  to  the  place  where  it  is  drawn,  is 
greatest,  there  will  be  more  individuals  who  wish  to  raise 
money  at  the  latter  place  on  such  drafts,  than  of  persons 
who  will  give  money  for  them,  and  consequently  they  will 
be  sold  at  a  discount.    The  amount  of  this  premium  or  dis- 
count is  also  affected,  in  the  manner  already  stated,  by  any 
change  betwixt  jthe  date  of  the  bill  and  the  term  of  pajrment, 

'   So  found  by  the  Liord  Chancellor  in  es  parte  HofTnum,  Cooke,  B.  L.  194<. 
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tti  the  relflHiTe  vmlae.<»f  the  ounreneics  «f  the  qomiry  iwheN 
it  it  drswn  and  timt  where  il  is  madb  pejfihkk  But,  as 
fiiU  value  has  been  paid  fcr  the  origkiAl  faili  tm  the  dift 
of  it,  the  holder  is  entitled,  upon  ita  dtahwimir»  to 
money  to  its  fiill  amount,  at  the  diannvr's  nrpfrnefi  in  vhat» 
ever  currency  or  at  whatever  rate  of  f»^K^«y»  it  was  made 
payables  and  therefore  if  a  re>draft  on  him  for  thisaiau— t 
eennot  be  sold  but  at  a  diacownt,  the  hoUcr  mtey  add  as 
mucih  to  hi&  re-draft  as  will  cover  both  the  discount  and^ 
amount/of  the  original  bill.  This  sum  so  added  to  the  v^ 
draft  is  termed  re-exchange.  When  a  jwvamna,  or«  io  cdier 
word%  when  exoha^ge  has  been  paid  £ar  the  original  fafllst 
the  place  where  it  was  drawn,  a  re-diaft,  such  as  that  mm 
inentioned,  at  the  place  wh^e  the  first  biU  was  pajidik^ 
must  be  sold  at  a  discount;  or,  in  other  wotds,  there  onrt 
be  re^xcfiaoge  upon  it,  (unless  the  course  of  ezdiaiige  be* 
tween  the  two  places  has  altered  during  die  interval)  ;  b^ 
cause,  according  to  the  principles  already  explained,  ihc 
course  of  exchange  must^  in  that  case^  be  against  the  plaes 
where  the  original  bill  was  drawn,  and  in  favour  of  the  place 
where  the  re-draft  is  made.  On  the  other  hand,  if  dns  an- 
ginal bill  has  been  sold  at  a  discount,  from  the  dfcnwetasicc 
of  the  exchange  being  in  favour  of  the  {dace  where  it  was 
drawn,  and  if  the  course  of  exchange  has  not  been  alleied 
between  the  date  of  it  and  of  the  re-draft,  the  latter,  i 
of  being  sold  at  a  discount,  will  bear  a/nvamon,  and 
quently  there  will  be  no  re-exchange  that  can  be  diarged 
against  the  drawer  of  the  original  bilL  In  ahorty  in  the 
supposed,  the  re-exchange  will  correspond  to  the 
paid  for  the  originalbilL  The  drawer  of  the  original  bill  will 
be  liable  for  re-exchange ;  because,  as  he  has  got  fidl  vahie 
for  its  amount,  he  is  bound  to  make  good  this  amoontatthe 
place  where  it  was  made  payable,  to  the  person  who  gavs 
value  for  it ;  or,  in  other  words,  to  pay  the  re-draft  for  audi 
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-a  Slim  au  inll  cover  bo^  this  amount  and  the  discount  His 
liability^  too^  will  be  the  sam^  whether  the  re-dr^  has  beea 
made  by  tjbe  dd>tor  who  purchased  the  origin^  bill,  or  by 
hisereditor^  aa  the  person  to  whom  that  bill  is  payable,  and 
who^  therefore^  as  coming  in  right  of  his  debtor,  is  entitled 
to  leKtraw  for  its  amount  Any  holder  of  the  original  bill 
being  cndtleii  to  receive  its  amount  at  the  place  of  payment, 
must  jdao  have  a  right,  failing  paym^it  of  it,  to  raise  its 
amount  at  that  place  at  the  drawer's  expense  by  a  re-draft 
on  him,  ^ 

The  same  remarks  which  have  been  now  made  as  to  ex- 
change and  re^xchange  on  foreign  bills,  are  equally  appli- 
cable to  inland  bills  drawn  from  one  place  on  another,  since 
the  course  of  exchange  betwixt  them  is  regulated  by  the 
same  principles  as  that  betwixt  one  country  and  another. 
These  remarks  are  also  applicable  to  the  case  where  a  person 
gets  aa  indorsation  for  value  in  one  place,  to  a  note  granted 
by  a  partjr  residing  in  another  place,  and  payable  there,  but 
does  not  recover  payment ;  for,  in  that  case,  he  is  entitled  to 
raise  the  amomiit  of  the  note  in  the  place  of  payment  by  a 
re-draft  on  tlie  indorser,  and  if  this  can  only  be  done  by 
paying  re-exchange,  such  re-exchange  must  be  chargeable 
against  the  indorser. 

It  is  not  necessary,  in  order  to  give  the  holder  of  the  ori- 
ginal bill  a  claim  for  re-exchange,  that  he  should  actually  re- 
draw on  the  drawer  of  that  bill ;  for  although  he  should 
have  raised  the  amount  of  the  bill  in  some  other  way,  it  will 
still  be  presumed  that  he  has  incurred  as  much  expense  in 
doing  so,  as  could  have  been  incurred  by  a  re-draft,  which 
is  the  most  direct  mode  of  raising  it  at  the  drawer's  expense.  ^ 

^  Tbe  nature  of  exchange  and  re-exchange  is  explained  Tery  briefly  and  clearly 
by  Pothicr,  Contr&t  de  Change,  Nos.  52  and  64w 

*  In  De  Tastet  v.  Baving,  ^  Campb.  65,  11  East  265,  vhere  the  question 
was,  Whether  the  indoner  of  certain  bills  were  liable  to  the  indorsees  for  re^x« 
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In  one  case  dfted  by  Forbes,  I  re-exchange  seenui  to  have 
been  found  not  due^  in  respect  that  there  was  no  actnal  re- 
draft.   But  the  author  justly  observes,  that  sudi  a  r^^inft 
is  not  required  by  the  aet  1681,  and  the  precedent  refaned 
to  would  not  now  be  followed.    It  is  enough  that  there  is  a 
•course  of  exchange  betwixt  the  place  where  the  original  faiH 
was  drawn,  and  jdiat  where  it  is  payable,  by  which  the  hm 
that  the  holder  has  suffered  may  be  estimated.    But  if  there 
is  no  such  exchange  betwixt  the  two  places  in  questaaoi 
either  direct  or  circuitous,  re-exchange  cannot  be  **1^*™^ 
because  the  holder  <^  the  bill  could  not  have  incurred  any. ' 
H^  may,  however,  in  such  a  case,  be  entitled  to  the  damage 
incurred  by  him  from  not  obtaining  money  for  the  bfll  at 
the  place  of  payment,  though  he  cannot  ask  any  thing  is 
name  of  re<«xchange.      But  it  will  not  be  an  obfectka 
against  a  claim  for  re*exchange,  that  there  is  no  <firwf  ooune 
of  exchange  betwixt  the  two  places ;  for  if  it  is  possflde  t9 
draw  from  the  one  place  to  the  other  cirpuitoualy,  throogli 


ehaqge  ?  Lord  EUenbQrough  left  it  to  th«  Jury  tp  fiiid  n^mAmpfg^  dnc^  if  a* 
plaintiffk  **  had  either  paid  or  become  liable  for  re-exch^og^  theiii^Te%"  aod  di^ 
direction  was  approved  of  by  the  Court.  The  case  was  decided  on  anodKr 
ground,  to  be  afterwards  noticed. 

>  Foibci,  I56>7,  Boick  v.  Blackwood. 

*  In  the  preceding  case  of  De  Tastet  v.  Baling*  the  daiiQ  of  rercirh<ngi  its 
left  with  the  Jury,  as  depending  on  the  £Sict»  'Whether  ther^  wpa  tlicn  any 
of  exchange  betwixt  Lisbon,  where  the  ^ill  was  payable,  and  London,  wfaef«  it 
drawn ;  and  they  rejected  the  claim,  on  the  ground,  (as  the  Court 
held,)  that  there  was  then  no  such  conne  of  exchange.  At  the  time 
hill,  which  was  drawn  in  London  u|xm  liaboo,  became  pqrable^ 
was  in  possession  of  the  French,  who  had  excluded  the  £n|^sb  fiian  i^  wad  k 
was  blockaded  by  an  English  squadron.  It  became  therefore  a  questioe,  «h». 
ther  there  could  legally  be  any  re-drawing,  or  consequently  any  r 
a  country  which  was  then  hostile  to  this  country.  But  this  qucalioo 
cided,  the  Court  holding,  as  already  mentioned,  that  the  Juiy  had  dectdad  an  ^ 
ground  of  there  not  t^cipg  th^n,  in  fact,  any  coufse  of  exchange  betwixt 
and  thh  countr)\ 
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the  medium  of  another  place^  the  holder  will  be  entitled  to 
the  circuitous  re^exchange  arising  from  this  mode  of  re* 
drawing,  as  it  will  be  held  to  be  his  only  expedient  for 
ndsiDg  the  amount  of  the  bill  on  the  drawer^s  credit  at  the 
place  where  it  ought  to  have  been  paid.    In  De  Tastet  v* 
Baring,  already  died,  ^  although  there  was  an  instance  or 
two,  when  the  bill  in  question  was  dishonoured,  of  an  ex.« 
change  of  hiUs  betwixt  Lislxm  and  this  country  ^  through 
^  the  medium  of  other  biUs  on  Hamburgh  and  America," 
the  claim  for  re-exchange  was  rejected,  on  the  ground  that 
there  was  not  then  any  r^ular  course  even  of  circuitous 
re-ezdiange*     But,  in  another  case,^  where  a  note  had 
been  accepted  payable  at  Paris,  Dover,  or  London,  accord- 
ing to  the  course  of  exchange  on  Paris,  and  it  happened^ 
that,  when  the  note  became  payable,  the  direct  exchange  be- 
tween Paris  and  this  country  was  interrupted  by  a  war  with- 
France,  it. was  held  that  the  defendant  must  be  liable,  not 
by  the  direct  course  of  exdiange  which  existed  at  the  time 
when  the  note  was  granted,   but  according  to  a  circui- 
tous course  of  exchange  through  Hamburgh,  which  was 
the  only  course  of  exchange  that  existed  when  the  note* 
became  payaUe.    It  might  have  been  doubted,  if  the  que- 
stion had  arisen  in  that  case,  whether  a  re-draft  from  Paris, 
on  London  would  have  been  then  lawful,  seeing  France  was 
at  war  with  this  country.     But  the  case  establishes,  that,  if 
the  direct  course  of  exchange  is  interrupted  by  any  other 
cause  than  war,  those  claims  between  the  parties  which 
depend  on  the  exchange,  and  consequently  the  claim  of 
re-exchange^  must  be  adjusted  according  to  any  circuitous 
course  of  exchange  that  existed.    The  necessity  of  the  case 
here  vindicates  the  holder  of  the  bill  for  resorting  to  this 
circuitojis  course. 

■  AnUf  640,  note  3. 

'  PoDard  v.  Hemes,  3  Bos.  and  Pull.  335.     The  doctrine  stated  in  tkc  test 
was  Jaid  down,  in  tl^  caac,  unanimously  by  the  Court  of  Common  Pleas. 
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No  doubt,  when,  without  such  neeeaitjv  he  t^'^dnm^mcA 
toosly  for  his  own  convenienee^  he  cnaiot  claim  dansabm 
s»<exchange  from  any  of  the  parties.    But  if  the  fafll,  be- 
lore  it  readies  him,  has  been  indorsed  by  several  paftisB  it 
diflbrent  phiceS)  he  is  entided  to  re-dfaw  on  the  last  j9do^ 
scr,  or  on  any  preyious  indorsei^  for  the  amount  of  dieUli 
and  the  re-exdiange^  as  between  the  place  of  payment  md 
audi  piart/a  pkee  of  residence;  and  each  mdorssr  bdiig 
^fBtided  to  re^aw  in  the  same  way  on  his  prmolla]Bdl^ 
ear,  (adding  dways  to  the  re-draft  die  re-exchange  bstvea 
their  respective  phuses  of  residcDce,)  the  drawei^  on  ^lom 
tbe  first  indorser  is  entitled  to  draw,  will  thus  be  lidbfefa 
the  accumulation  of  all  the  diffiKrent  re-ezchanges  lAkli 
have  been  incurred  between  the  several  indorsers.    Tb^ 
in  the  case  ^  of  a  bill  drawn  from  London  on  Ploisy  mtiA, 
after  being  indorsed  to  two  parties  at  Amstwdam  saoeei* 
sively,  came  at  last  into  the  hands  of  a  parson  in  Mh 
who^  on  its  being  dishonoured,  re-drew  for  re-eaBcfaanp  oa 
his  indorse  at  Amsterdam,  it  was  dedded,  thiit  the  anffd 
drawer  in  London  was  liable,  not  merely  for  the  dirscii«- 
escchange  betweoi  London  and  Paris,  but  for  the  whole  n* 
exchange  occasioned  by  re-drawing  drcuitoualy  thrai^ 
Amsterdam.    It  has  been  said,  that  the  drawer  onghtDOi 
to  be  liable  for  any  but  the  direct  re-exchange  between  lb* 
plaee  of  drawing  and  the  place  of  payment,  unless  be  to 
given  express  permissi<m  to  nqpotiate  the  bill  in  other  pb- 
ees.^    But  such  a  permission  is  implied  by  the  wry  set  ^ 
tbe  drawer  issuing  a  negotiable  document,  since  the  hoUcr 
for  (he  time  is  entitled  to  indorse  it  to  any  person  he  pkssei; 
and^  on  (he  other  hand,  the  last  hdider  being  entitkdy  is 
ease  eS  its  dishonour,  to  renbraw  on  any  prevkwa  indonOi 

1  MtUiflh  V.  Simeon,  2  H.  BL  378^  decided  bj  the  Court  of  Conmn  ^^ 
'  Foibcfl,  156;  Glen,  274-!l^  Sdedtt. 
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m  order  to  make  good  his  xeconrse  against  such  iadorser, 
who  Migusk  has  a  Tight  to  do  the  same  with  any  indoner  prior 
to  htmad^  the  drawer^  as  he  is  liabk  for  all  the  coiis»» 
qnences  of  dishononr,  must  be  liable  for  the  accnrnnlated 
rv-ezchaoge  arising  on  these  siKxessive  re-drafts,  because 
that  is  a  consequence  of  the  negotiability  of  the  document 
which  he  has  issoed. 

The  act  lOBl,  c  20.  provides,  that  the  holder  of  a  bill 
shall  be  entitled  to  recoYcr  both  exchange  and  re-exchange, 
Exchange,  as  already  explained,  is  the  premium  sometimes 
paid  in  one  place  by  a  person  who  wishes  to  procure  a  bill 
there  to  be  paid  in  another  place.  But  all  ^riiich  the  hol- 
der of  the  bill  can  require^  on  the  other  hand,  is,  that  he 
diould  have  full  value  in  return  for  this  jpremuoB,  or,  in 
other  vmrdsf  that  he  should  get  back  the  amount  of  the  bill 
wMeh  he  has  thus  bought  He  is  therefore  entitled  to  re« 
exchange  <»ily  as  the  necessary  expense  of  raising  the 
amount  of  this  bill  by  a  re-draft  on  the  original  drawer  or 
Ae  sndorser.  But  when  the  amount  of  the  bill  has  been 
thvs  raised,  he  is  fully  indemnified,  and  he  is  not  entitled, 
fcsMfa^  to  have  the  exchai^ie,  because  that  would  be  to  repay 
him  part  of  the  value  which  he  has  given  for  the  bilL  The 
neanii^  of  the  act,  as  interpreted  by  Forbes,^  is,  that  if 
the  h<ddar  of  a  dishonoured  bill  gets  exchange,  or  the  »• 
mcmnt  of  the  prenriwn  which  he  has  paid  at  the  place  of 
drawing,  it  must  be  deducted  from  the  re-exchange  claimed 
by  him,  and  in  that  case  he  will  get  nothing  in  name  of 
re-exchange  but  the  sum  by  which  the  discount  paid  in 
raisiiif;  money  on  the  x«-draft  exceeds  the  premium  paid  for 
the  original  bill.  There  cannot  be  such  an  excess,  unless 
the  rate  of  exchange  betwixt  the  two  places  has  fluctuated 
between  the  dates  of  the  draft  and  of  the  re-draft,  since  it 
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kas  been  shewn,  that  if  it  remains  the  same>  the  disocNmt 
on  the  re-dxaft  must  be  precisely  eqiu4  to  the  pnmnm  ca 
the  bilL    In  this  last  case,  the  bill  holder,  if  be  get^  the 
amount  of  exchange,  can  have  no  separate  claim  for  re^x« 
change*    But  aldiough  this  seems  to  be  the  true  explana- 
tion of  the  act,  the  simplest  way  probably  is,  to  consider 
re-exchange  as  meaning  the  whole  discount,  withoi^  dedno- 
tion,  which  is  paid  in  raising  mo»ey  <hi  the  re-drafi^*  and  to 
allow  this  alone,  as  is  done  in  England,  without  reckoning 
any  thing  separately  for  exchange.   The  only  case  in  iriiiA 
the  other  rule  now  mentioned  must  be  adopted  in  Scot* 
land,  is  where  a  certain  sum  is  expressly  mentioned  in  the 
bill  as  the  exchange,  in  which  case  there  may,  accordiag 
to  the  act  1681,  be  summary  diligence  fior  it,  aa  well  aa  for 
the  amount  of  the  bill.    In  all  other  cases,  it,  as  well  aa  the 
re^exchange^  which  from  ita  nature  cannot  be  ascertaiBcd 
beforehand,  are  recoverable  only  by  ordinary  action. 

Although  the  drawer  and  indorsers  are  undoubtedly  liip 
ble  for  re-exchange  to  the  holder,  it  has  been  much  diapnt- 
ed  whether  the  acceptor  is  so  liable.  In  Englani^  it  has 
been  repeatedly  held  that  he  is  not  The  ground  of  sodi 
decisions  appears  to  be,  that  the  drawee^  by  his  acceptance, 
becomes  liable  only  for  the  sum  contained  in  the  biU  wi& 
interest,  and  that  re-exchange  b  a  species  of  indirect  da- 
mage, for  which  he  is  not  bound.  ^    But  it  is  in  truth  da> 


'  In  N^der  v,  6clumder»  12  East.  426^  whicb  wis  m  action  agpuut 
ce|ylar  of  a  bfll  drawn  in  Scotland  and  accepted  in  England,  but  not  fmd^  Ae 
Comt  of  King's  JSencli,  on  being  moved  to  direct  the  Master  to  tax,  ikot  only 
prindpal,  intareit,  and  costs,  but  re-ezcfaange,  relbscd  fht  las^  i*7<Bg  A>a  At 
acceptor  only  bound  lumaelf  according  to  the  law  of  the  conatry  wImps  1m  ac- 
ceptedy  Icnving  to  the  holder  his  reeonrN  oivcr  agrinsi  the  drawer,  and  Aaa  tbey 
would  only  refer  to  the  Master  to  compute  what  was  due  on  the  bill  itaeUl 

In  Wookey  v.  D.  Crawford,  2  Camp.  445,  which  was  an  action  agliaak  dw 
acceptor  of  a  btU  drawn  at  Quebec  and  accepted  in  England,  the  plaintiff  bavn^ 
demanded  10  per  cenL  as  re-exchange,  wMch  he  said  that  hY  had  been  oWged 
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mage  arising  directly  from'  the  acceptor's  breach  of  con- 
tract being  die  expense  of  raising  the  amount  of  the  bill 
in  the  readiest  way,  to  obviate  the  consequences  of  its  non- 
payment.    It  is  not,  therefore,  like  the  case  put  in  one  of 
the  decisions,  where  money  is  raised  by  mortgage  in  conse- 
quence of  non-payment  of  the  bill,  since  that  is  obviously  no 
necessary  eSect  of  non-payment.    If  the  drawer  or  indorser 
is  liable  for  such  damage  to  the  holder,  there  seems  to  be 
BO  reason  why  the  acceptor,  who  is  still  more  immediately 
bound  to  him^  should  not  also  be  liable  for  this  the  direct 
consequ<^nce  of  his  breach  of  contract.   Farther,  it  has  been 
justly  remarked,  ^  that  the  acceptor  would  reap  no  benefit 
by  being  free  from  the  holder's  claiini,  since  the  drawer,  who 
is  liable  to  the  holder,  would  then,  have  a  daim  of  relief 
against  the  acceptor.     But  indeed. the  acceptor  appears  to 
be  direcijy  liable  for  such  a  claim,  as  much  as  the  drawer. 
Accordingly,  in  the  old  law  of  France,  ^  he  was  liable  for 
re-exchange,  although  the  modem  law  of  that  country  does 
not  clearly  enact  his  liability.^     Even  in  England,  one 
learned  writer  on  bills  of  exchange  ^  lays  it  down  as  ^^  rea- 
"  sonable  that  he,  (the  acceptor,)  should  be  liable  to  all  par- 
'^  ties  where  he  has  effects,  and  to  all  excepting  the  drawer 
"  where  he  has  not'* 

to  paj.  Lord  BUenborough  observed,  "  You  inay  as  well  state,  that,  by  reason 
"  of  the  biU  not  being  paid,  the  plaintiff  was  obliged  to  raise  money  by  mort- 
"  gage«*'  His  Lordship  then  proceeded  to  say,  that  the  proper  recourse  for  such, 
daim  is  against  the  drawer,  who  '*  undertakes  that  the  bill  shaU  be  pai4,  or  that 
*^  he  wtU  indcnmify  the  bolder  against  the  consequences,"  but  that  the  acceptor's 
contract  is  only  to  pay  the  sum  in  the  bill,  with  interest  at  the  l^;al  rate^  when* 
it  ia  due. 
'  I  BeU,  316. 

*  Pothiery  No.  117.     Depuys  de  la  Serra,  Chap.  IS,  and  Chap.  16,  §  1,  2. 

'  Vide  Code  de  Coounerce,  T.  8,  $  13,  No.  182,  which  seems  rather  to  im. 
ply  that  the  drawer  and  indoners  are  alone  liable  for  re-exchange. 

*  Bayley,  358,  note  41. 
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There  is  one  Eng^h  case  which  seems  to  lead  to  the  Mne 
GdnclttsioiL  In  that  caae,  ^  where  csertain  biUs  had  been 
drawn  from  Philadelphia  upon  London^  and  aeeepted  Aci^ 
bat  not  paid*  and  where  it  appeared  that)  i^  a  law  of  Benih 
sylvaoia*  the  drawer  and  all  conoenied  were  liahle  Ibr  tt 
per  omL  advance  as  damage,  on  all  bills  drwm  on  Europe 
and  retnmed.  protested,  (which  sum  was  alleged  to  be  ptit< 
ly  on  account  of  re-exchange^  as  theve  w«a  no  oourse  ofex- 
chaf^  with  London^  where  the  bills  were  paydde,)  tke 
Lord  CEhanceUor  decided,  that  the  drawer  of  these  faiii^ 
who  had  drawn  them  by  desire  of  Ji  third  parQr  in  p>y*^ 
of  a  debt  due  to  him,  was  entitled  to  prove  ibr  tUa  daiv  of 
damage  on  the  acceptor's  bankrupt  estate,  he  idle^ng  dist 
he  had  paid  or  was  liable  to  pay  it  The  decision  toned) 
in  fact,  on  a  question  peculiar  to  English  bankrupt  law,  f& 
whether  such  a  claim  was  a  contingent  debt,  or  an  adoti 
debt  at  the  time  of  the  original  contract  But  it  was  si- 
mitted  to  be  a  good  daim  against  the  acceptor  hjmaiili^idifr- 
ther  it  was  so  against  his  bankrupt  estate  or  noC  Husctfe 
seems  to  prove  that  the  drawer  at  least  is  entitled  to  chin 
reNexchange  from  the  acceptor.  It  has  been  saidy  *  that  ^ 
dedsicm  was  given  on  the  ground  of  the  claim  in  qseitieii 
consisting  of  conventional  damage.  TTiat  ground  of  deci- 
sion, however,  was  admitted  only  with  reference  to  the  nA- 
ing  of  the  claim  on  the  acceptor's  estate,  in  order  to  pfwe 
that  it  was  a  subsisting  claim  at  the  date  of  the  biU»  vluA 
by  the  law  of  England,  mi^t  be  ranked,  not  a  condqgent 
cfaunif  which  could  not  have  been  ranked.  But  it  was  not 
disputed  that  such  a  clmm,  whether  contingent  er  no^ 
would  have  been  competent  against  the  acceptor  buaseK 


V.  Riutov  AiiiU«r,  672.     Hm  fme  caie  it  citod  ia  %  Baf"* 
Chinccry  Cmcs,  d99.     But  tke  icoouiU  «f  it  giTcn  Uicre  is  taken  finon  tkc  8*> 
port  by  Ambler. 
•  Glen,  Zl^,  2d  edition,  note. 
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Though  it  was  called  a  claim  of  damage,  that  damage  in- 
doded  the  re-^xduoige ;  and  indeed  re-exdiange,  in  atl 
caises,  is  only  a  species  of  damage.  If  the  acceptor,  however, 
is  liable  fior  it  to  the  drawer,  be  seems,  for  the  reasons  id- 
ready  snentioned,  to  be  equally  liable  to  the  holder* 

It  has  been  urged,  ^  as  an  objection  to  making  the  accep* 
tor  liable  for  re^xchange,  that  he  has  no  concern  with  the 
loss  wUdi  the  drawer  or  indorser  may  sustain  by  being 
oUiged  to  repay  more  as  re-«xchange  thaa  they  have  got  as 
exchange,  since  that  arises  from  the  drcumstance  of  the 
dnmer  taking  payment  of  his  ddbt  due  by  the  acceptor  by 
measis  of  a  hill,  with  which  circumstance  the  acceptor,  being 
liaUe  to  him  merely  in  the  debt,  has  no  concern.     This  ar- 
gument, however,  is  opposed  to  the  decision  last  cited,  which 
iinplJes  that  ike  drawer  has  a  daim  against  the  acceptor  for 
re^exehange.    24^,  It  is  not  applicable  to  the  uuhrsef^s 
claim  against  an  acceptor  for  re-exchange ;  because  an  in- 
dorse has  no  concern  with  the  original  debt  due  by  the  ac- 
ceptor to  the  drawer,  but  looks  only  at  the  absolute  accep- 
tance, which,  in  case  of  non-payment,  must  subject  the  par- 
ty giving  it  to  re-exchange,  as  piut  of  the  damage  arising 
firom  his  breach  of  ftcceptance.   Sdly^  Even  as  to  the  drawer^ 
^le  acceptor  substitutes  his  absolute  acceptance,  with  ail  its 
contequences,  for  the  original  debt   He  is  primary  debtcM* ; 
and  whatever  damage  the  drawer  and  indorsers  are  liaUe 
for  to  die  holder  from  his  not  paying  the  debt,  he  must  re- 
fimd  to  them,  as  they  were  entitled  to  rely  on  the  fulfilm^il 
efUs  acceptance.  To  the  drawer  his  liability  for  re<«xchange 
as  damage  seems  to  be  even  more  direct,  inasmuch  as  he 
is  idirecdy  liable  to  him  under  his  original  oUligation.     But 
it  has  been  said  &rther,  that  the  drawer  or  holder  reoeives 
value  for  die  re-exchange,  if  he  recovers  the  amount  of  the 
bill  from  the  acceptor  at  the  place  of  payment  in  respect 
that  its  amount  there  is  just  equivalent  to  what  its  amounl 

>  Olen,  273,  dd  edition,  note. 
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would  he  plus  the  re-exchange,  if  payment  were  made  at  the 
place  where  it  was  drawn.     This  remark  does  not  indudt 
the  case  where,  the  acceptor  makes  payment  at  a  difierent 
place. from  the  proper  place  of  payment;  and  indeed  it  is 
admitted,  that,  in  such  a  case,  he  must  pay  the  re"«xchttiige 
between  the  place  of  actual  paym^it  and  the  place  where  it 
should,  have   been  made.     Moreover,  with,  reference. to 
the  case  of  payment  being  .  made  at  the  proper  place,  it 
has   been  here   erroneously  assumed,   that   the  acceptor 
pays  the  bill  at  the  time  when  re-exchange  is  incurred 
by  the  re-draft,  whereas  it  is  his  non-payment,  that  .makes 
the  retdraft  necessary^;    Although,  therefore,; payment  of 
the  bill  by. him. at  the  time  of  the  redraft  were  sufficient 
;lo  cover   the  re-exchange  due  then,} it  may. not  do  so 
afterwards,  because  it  may  be  recovered,  (after  a .  re-dnft 
jias  been  made,  at  a  certain,  discount,)  at  a  time. .when  ft 
bears  a  smaller  discount;  and  when^  therefore,  cash,  at  the 
place  of  payment  is  proportionaUy  o£  less  value  .than  it 
vffis  at  the  time  of  the  re-draft.    .  The  holder  or  any  party 
in  right  of  the  bill  is  entitled  to  recover  from  ,the  accqptor 
the  difference  occasioned  by  this  fluctuation,  as  they  haie 
suffered  lo^s  to  the  extent  of  .it  through  bis  failure  to  pay 
in  terms  of  his  acceptance.  But,  besides,  the  argument  now 
stated  assumes  that  a  ire^dtaft  is  made  directly,  on  the  place 
of  the  original  draft,  thus,  overlooking  the  accumulated  le- 
exiphaoge  arising.  frOm  the  re-drafts  that  may  be  made  cir- 
cuitously^  first  by  the  holder  on  his  immediate  indarser,  and 
then  t>y  each  ii^dorser  on  the  prior  indorser  up  to  the  dnv* 
er«     Suth  re-di*awing,  with  all  the.  re-exchange  consequeiit 
oa'  it,  hsfi  been  held  to  be  chargeable  against  the  drawer  or 
any  indpiiSi^r  with  whom'  the;  re-drawing  terminates,  in  re> 
splsct  of  their  having  drawn  or  indorsed  an  instrument  which 
was  thus  negotiable;  and  the  same  claim  aeems.to  be.oooi* 
peteQt  against  the  acoq^r  of  such  a  document,  from  his  ac- 
ceptance of  it.     He  is  liable  therefore,  nomine  damnii  for  all 


DAMAGE  AND  EXPENSES.  64*9 

aie-exchange,  whether  direct  or  circuitous, .which  may  have 
been  incurred  by  the  person  who  holds  the  bill  when  pay*- 
raent  is  recovered  from  him. 

In  the  case  ^  of  a  bill  for  2800  star  pagodas  drawn  in  this 
country  on  India,  and  which  the  payee  had  discounted  in 
India  with  the  plaintiffs,  who  gave  him  the  then  current  rate 
of  exchange  for  it,  the  bill  being  returned  protested  for  non- 
acceptance,  the  plaintiffs  were  found  entitled  to  claim  from 
the  defendant  at  the  rate  of  10  s.  per  pagoda,  besides  5  per 
cenL  on  its  amount  from  the  expiration  of  thirty  days  after 
notice  to  him  of  its  return,  this  rate  being  established  by 
usage  in  such  cases,  in  order  to  cover  exchange,  interest, 
and  all  incidental  charges.  There,  does  not  appear  to  be 
any.  separate  rate  of  re-exchange  between  this  country. and 
India. 

Tlie  act  1681,  c.  20,  farthet  authorises  the  recovery  of 
damage  and  expenses,  by  an  ordinary  action,  or  by  add- 
ing them  to  the  charge  in  case  of  a  suspension.  Damage 
clearly  refers  to  nothing  but  the  direct  loss  occasioned  by 
the  want  of  the  money,  and  cannot  relate  to  any  consequen- 
tial loss,  for  instance  to  the  privation  of  profit  which  the 
holder  might  have  got  by  employing  the  proceeds  of  the 
bili  in  some  commercial  speculation.  Under  the  head  of 
expense,  on  the  other  hand,  are  comprehended  all  expenses 
incurred  through  non-payment  of  the  bill  or  note,  such  as 
the  expense  of  protesting  and  notifying  its  dishonour,  the 
commission  paid  for  an  agent's  trouble  in  raising  money  on 
the  re-drafl,  8cc.  The  rule  as  to  the  expenses  of  diligence 
on  bankers'  notes  has  been  already  explained.  ^  It  has  been 
said,  that  the  drawer  is  not  liable  to  re-exchange,  if  pay- 
ment should  fail  through  the  intervening  death  of  the- ac- 
ceptor; because  re-exchange  is  a  species  of  damage,  and  he 

>  Auriol  v.  Thomas,  2  T.  R.  52,  decided  by  the  Court  of  King*«  Bench* 
■iliile,  022. 
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ought  not  to  be  made  liabfe  fai  damage  lor  fadi  ik  Mnr- 
rence  which  he  eouU  not  foresoe  or  prevut  >  BttlasM 
the  drawer  and  mdorser  guarantee  pajmeot  absoliittif, 
k  may  be  doubted  whether  they  afts  not  liable  for  tml- 
chaoge  in  ponsequeDce  of  non-fier^ent<  This  dm  k 
not  made  against  them  t»  jNBfMMi,  b«t  aa  a  vepaiatioii  to 
the  holder  for  non-perfbrmaaee  of  tho  eontract  wU^  tk; 
have  gaaranteed.  Even^  the  aooeptor^s  estate  lippearB  tok 
liable  fiw  re^ex^^ange  in  sacb  a  case^  since  be  was  booi 
to  have  left  fiinda  to  meet  his  aeoepfanee^  * 

4^  Proof  required  or  eompetent  agamst  the  sevenl  pa- 
ties  to  bifls  or  notes^  and  the  mode  of  proof  in  Ae  twoa- 
ftt$i  eases  df  dUlgenee  or  aetfon« 

L  In  thefirstplace^itmnstbeproredthajtthehillorople 

was  actttaUy  made  or  executed.  It  is  necessary  in  most  cks, 
to  do  this  fey  the  best  eridence,  viz.  by  production  of  the  doo- 
ment  But  if  it  has  been  lost  or  destroyed,  its  contents  Dsjbe 
established^  as  already  mentioned^ '  by  a  proringef  dietoMr. 
In  such  a  process,  writings  referring  to  At  writ  wUchb 
been  lost  are  sometimes  necessary,'  as  aAnimdes  ef  eii- 
dehoe,  to  shew  that  it  existed.  But  in  Ae  case  of  penod 
obligations,  to  which  there  are  often  no  other  writngs  An 
bear  reference,  such  adminicles  are  dispensed  with,  sad  pi* 
role  evidence  of  the  contents  of  the  writii^  is  mcansdfi 
auflScient  *    A  copy  of  the  biU,  i£  it  can  be  procored,  ^ 

>  FofbM^  15T-a.  Hut  ntUior  ciieB  KeoBsdy  ik  Hs tuMw,  Stfi  Jajr  1<^ 
Moir.  1407,  wberetfaepqrnintofftbmhBvuigbenrataidedlijaiiao^ 
deirthy  the  Court  found  that  there  WM  neither  eicfaenge  nor  le-cadHu^*^ 
^irtfl  no  mora ;  but  tfi«t  the  dttwer  ss  wdl  as  the  scceplor's  iifitiiinii"^'' 
IbUe  only  in  Ifae  tingle  value.  It  m«;f  be  doubled  wfaetfier  tIAi  didaB  ^ 
be  noir  folhivred. 

*  Aa  lo  the  queatioB,  how  fiv  these  dlficrcnt  dainM  betr  Uttewi^  liirOf' 
ter  on  Bankruptcy, 

*  £nk.  4,  1,  55i  Tait  on  ETidencc,  SOa 


BILL  OR  NOTE  TO  BE  PRODUCED.  651 

be  admitted  in  such  a  process  as  good  evidence.  ^  As  the 
only  thin^  required,  with  s  view  to  snmxnary  diligence,  is, 
thai  in  recording  the  protest,  a  copy  of  the  bill  or  note 
should  be  prefixed,  and  as  a  protest  may  be  validly  taken 
onacopy  when  theoriginal  cannot  be  had,8  it  would  ap- 
pear that  there  is  no  objection,  in  point  of  form,  to  summary 
diligence,  after  the  genuineness  of  the  copy  has  been  as- 
certained by  a  proving  of  the  tenon  But  it  has  been  al- 
ready shewn,  ^  that  even  this  is  not  sufficient  in  the  case  of 
bills  or  notes  payable  to  the  bearer  or  blank  indorsed,  un- 
less they  are  entirely  destroyed,  without  the  pursuer  find- 
ing security,  to  be  adjusted  in  an  action,  against  their  re- 
aj^earance  in  the  hands  of  another  party ;  and  although 
th€y  should  be  destroyed,  the  fiu:t  of  their  destruction  must 
also  be  asoertained  by  an  action,  the  decree  in  which  action 
will  afford  ground  tar  summary  diligence,  so  as  to  render 
the  ordinary  diligence  on  a  registratioa  of  the  protest  su- 
perfluous. Even  when  a  bill  or  note  is  payable  to  a  certain 
iodtvidnalf  or  specially  indorsed,  it  would  still  appear  to  be 
necessary,  before  he  can  recover  after  it  is  lost,  that  he 
should  not  only  prove  the  tenor  of  it,  but  find  security  in 
an  action  that  he  will  not  indorse  it  in  case  of  its  re-ap- 
pearance. '  There  does  not  therefore  seem  to  be  any  case 
in  which  there  is  room  for  diligence  on  such  a  bill  or  note 
by  registration  of  the  protest 

It  has  been  hdd  in  England,  ^  that  a  copy  cannot  be 
read  as  evidence  until  some  proof  be  given  of  the  genuine- 
ness of  the  original.  This  rule  seems  to  follow,  fbom  the 
doctrine  established  in  England,  that,  even  when  the  original 

'  8ucli<)oQtrai«i*Mliddbr^  Holt,  C.  J.,  ILoid  JRjym.  731,in  ^CMBwlme 
th«  dcfcodnt  bad  torn  bis  own  itolt. 

*  Jkm,  479.  >  AiiU,  846. 

*  Goodier  v.  Lake,  1  Atk.  44& 
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is  extant,  •  the  several  signatiires  must  be  proved.  la  9eot« 
land)  where.the  ge&iiineness  of  the  original  would  be  pre* 
sumed,  it  seems  sufficient,  unless  foi^ery  is  alleged,  to  prove 
that  a  document  bearing  certain  '^gnatnres  onceeiisledf 
and  that  the  document  produced  is  a  true  copy  of  it^  It 
is  said,  that  in  England,  in  an  action  on  a  bill  or  note 
which  is  in  the  defendant's  possession,  the  plaintiff  will  sot 
be  allowed  to  prove  its  contents,  unless  he  has  ^ven  tlie 
defendant  notice  to  produce  the  originaL  ^  But,  in  Soot- 
land,  the.  action  of  proving  the  tenor,  which  is  required  in 
aU  such  cases,  implies  a  notice  to  the  defender  to  prbdooe 
the  original  document  if  he  has  itv  and  therefore  a  moxt 
formal  notice  is  unnecessary.  This  is  also  heldinEog- 
land,  when  the  form  of  the  action,  implies  notice  to  the  de- 
faidant  to  produce  the  document,  as  in  an  action  of  trom 
for  recovery  of  it,  which  implies  that  it  is  in  his  possessioiir 
and  calls  on  him  to  deliver  it  ^ 

.  2.  When  the  original  bill  or  note  isforthcomin^it  is  not 
necessary  in  Scotland;  as  in  England,  to  prove  the  signatures 
of  the  several  parties.  The  ilocument.  itself  is  held  to 
be  probative  in  all  respects,  both  as  to  the  g^Miineness  of 
the  date  and  of  the  signatures,  unless  i  it 'is  proved  thattbe^ 
are  not  genuine.  The  same  rule  is  applicable,  under  tbe 
limitatiohs  already. mentioned^  ^  even  where  a  proving  of 
the  tenor  becomes  necessary  from  the  want  of  the  original 
When  summary  diligence  is  used,  such  proof  is  impossible ; 

>  Enk.  ^  1,  59.  *  OAtky,  STa 

'  The  coDtrwy  was  at  first  ruled  in  .Cowan  o.  Atnabam,  I  Eap.  SO,  wboe 
Lord  Kenyon,  and  afterwards  the  Court  of  King's  Bendi,  heldit  tliat  sod  n^ 
tioe  to  the  defendant  was  necettary,  even  in  an  action  of  trover.  But  in  a«id»- 
saqnent  casey  How  and  oOwrs  v.  Hall;  14  Eart.  974^  the  eontiwy  waa  tsttlcd 
after  fiill  oonsideration.  Una  last  doctrine  had  been  also  ffnnoadf  heU  ia 
JoUey  V.  Taylor,  1  Can^.  143;  and  in  Bucfaer  v.  Jarratt,  3  Bes.  and FtolL 

14a 

«  AmU,  65?. 
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because)  as  has  been  already  shewn,  there  is  no  action  in 
Hrfajch  it  could  be  adduced. 

This  presumption,  that  all  the  signatures  are  genuine,  is 
applicable  also  to  indorsements,  when  they  are  founded  on  as 
necessary  to  complete  the  holder's  right ;   for  instance  to 
an  indorsement,  whethei  general  or  special,  by  the  original 
payee  to  the  holder.     It  will  likewise  be  presumed,  in  case 
of  action  or  diligence  raised  on  a  bill  or  note  payable  to  a 
particular  person  or  specially  indorsed,  that  the  possessor 
of  the  document  is  the  person  named  as  payee  or  special 
indorsee^  although  that  presumption  may  be  redargued  by 
contrary  evidence.      The  debtor,  however,  cannot  safely 
pay  to  the  possessor  of  the  bill  or  note,  without  beiug  cer- 
tain that  he  is  tfi  iiiulo  of  it,  because  the  latter  cannot  other- 
wise  give  a  valid  discharge  of  the  debt 

Although  there  is  thus  a  presumption  in  favour  both  of 
the  holder's  right  and  of  the  obligations  arising  from  the 
several  signatures,  this  presumption  may  be  redargued, 

1.  By  pr6vhig  that  any  of  the  signatures  is  not  genuine. 
In  that  case)  the  forged  signature  has  no  more  effect  as 
the  deed  of  the  alleged  subscriber,  than  if  his  name  had 
not  been  sign^  at  all.  No  reduction  therefore  is  necessary 
to  absolve  bim,  since  the  signature  has  no  efficacy  as  his 
deed,  even  while  unreduced;  Its  falsehood  may  be  plead- 
ed by  way  of  exception,  either  in  defence  against  an 
action,  or  >  as  a  ground  for  suspending  diligence.  ^      The 

'  In  Alison  v.  Gordon,  17tfa  Dec*  I70l»  Morr,  16703>  forsery  was  allowed 
to  be  proved  in  a  suspension  of  a  charge  on.  a  bill.  Vide  a  detail  of  this  case  in 
Forbes,  32-6.  In  Robertson  t^.  Alisons,  7th  Bee.  1743,  Morr.  G774>,  and  A.  t\ 
B.  lath  June  1747,  Mbrr.  ibid.,  forgery  was  also  allowed  to  be  piroponcdf^y 
^ay  of  eEcepdon  in  a  process  of  siMpension,  althou^  in  the  latter  cas^  tbcsi^ 
appear  to  have  been,  besides,  separate  processes  of  improVation.  Indped^  i^ 
ompetency  of  proponing  falsehood  by  exception  is  recognised  so  early  oa  the 
vit  1557,  c.  63,  which  contemplates  the  proponing  of  it  in  this  way^  as  well  a<i 
yy  way  of  action.  Vide  t^  same  doctrine  in  Stair,  i,  ^1,  39 ;  Bankton,  1,10, 
n7;  Ersk.  4,  4,  6a 
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Tlie  mode  of  prooaediog  with  referenoe  to  such  an  eseep- 
tion  is  as  applicable  to  any  other  deed  as  to  hOla  or  boIO) 
«nd  need  not  be  here  detailed.  ^  One  part  of  the  procedne 
is,  that  the  party  dainui^  under  the  deed  must,  in  oftkrto 
have  benefit  by  it,  abide  by  it  ibrmally  as  g^kuiae.  The  4- 
feet  <^  this,  according  to  the  ancient  practice,  >  wa%  tint  if 
forgery  was  proved,  the  holder,  without  fiirther  pioof  of  Us 
accession  to  it,  became  pnni&haUe  as  a  fiorger.  fiut  such  a 
consequence  is  now  avfuded  by  pennitting  the  holder  toa- 
bide  by  the  deed,  either  under  oome  ^lecial  qualifiea&iif « 
under  protestatioa  that  he  shall  be  allowed  to  prove  mam- 
stances  which  shew  that  the  deed  cttie  fairly  Into  his  hofk. 
In  cMie  caae  already  ated,  ^  where  a  charge  on  a  UUaa 
suspended  on  the  gmund  that  the  acoq>tan£e  was  ietgA 
the  Court  refused  to  allow  the  charger  to  abide  by  Ae  Uk 
under  this  qpedal  quaUfioatHMi,  that  the  bill  waa  broagbt  to 
him  by  a  co*acceptor,  who  had  got  die  mon^*  Bat  tbej 
allowed  him  to  abide  by  it  und^  a  protest  that  he  ahsaU 
be  allowed  to  prove  drcumstanoes  inferring  his  innoceace. 
In  a  subsequent  case  of  a  bill,  ^  the  Court  allowed  thech•^ 
ger  to  abide  by  the  bill  under  a  qualification  of  certaia^^ 
ciol  circumstances  which  inferred  his  innocenoeb  In  tk 
first  of  these  cases,  it  was  pleaded*  and  probably  btmti  • 
ground  of  judgment,  that  the  truth  of  the  qnalifieatifin  }rr» 
poned  was  not  inconsistent  with  the  suppositaon  of  the  hold- 
er's guilt.  This  decision,  however,  establishes  the  coofie- 
ten(^  of  protesting  generally  for  a  proof  of  drcnmstaooes 
inferring  innocence ;  and  the  other  decision  recognises  tbe 
right  to  abide  by  the  deed  under  qualification  of  such  cir- 
cumstances as  infer  innocence.  Both  decisions  seem  lo  io* 
ply  diat  a  person  abiding  by  a  deed  which  tarns  out  to  be 
forged,  will  be  liable  to  the  pains  of  forgery,  unless  he|»ix^ 


'  FUb  EnkiM,  4^  4^  69,  69.  *  Ibid.  4^4^^ 

■  Robertson  v.  AUiflonf,  ante,  653,  note  I.      «  4pi  o*  B.  I60i  Jose  iWi** 
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circiimitanMs  fldfatring  his  innooaiGes  iaumach  as^fioom 
hifi  abiding  bjr  die  writ  after  being  oertionled  of  tbe  obgec« 
tiaa  of  fergiery,  he  most  be  pregumed^  nnlesa  he  proves.  Us 
innocence,  to  have  knowis^y  nitered  a  foiged  doGUBseDt* 
But  there  is  no  reason  to  believe  thai  such  a  rule  wcfuld  be 
now  enfinrced. 

It  may  be  nrged  against  payment  of  a  bill  or  note^ 
2L  That  it  has  been  altered  or  erased  la  asssaiferfi'itir  since 
it  was  signedr  The  grounds  and  limits  of  this  defence  have 
been  already  explained*  >  it  may  be  pleaded  either  agaiasi 
an  action^  or  by  way  of  suspensioil  of  a  chai^  without  a 
reduction  of  the  bill  or  ncie;*  for  it  implies,  that  the  bittor 
note^  not  bemg  tbe  same  instrument  whidk  the  objector  sob^ 
scribed,  is  net  truly  his  obligation^  and  cannot  therefore  be 
eflfedual  against  him,  even  while  it  is  uareduoed* 

t#  Aldiongh  a  party  lAiould  haveactaally  signed  a  Ull  or 
note^  he  wiU  not  be  bound  if  he  has  not  tndy  given  his  con- 
sent, as  where  he  has  been  forced  to  rign,  or  is  inci^ble  of 
giving  ocmsent,  or  has  been  incapacitated  by  law,  as  in 
the  case  of  a  pupil,  or  a  minor  without  consent  of  his  cursr* 
tors,  or  a  married  woman.  In  all  these  cases,  there  is  no 
need  of  reduction ;  but  it  may  be  pleaded  by  way  of  defence 
or  suspension,  that  the  1x11  or  note  is  not  truly  the  deed  of 
the  party. '  Bat  although  the  bill  or  note  has  been  ob- 
tained by  fraud  or  drcumvenlioi^  yet,  if  the  debtcNf's  con- 
sent has  been  trufy  given,  so  as  to  render  his  obligation  ef- 


*  la  CMmmi  9.  GiUMpi0  aod  Ca  STA  Jul.  170^  Mflrr.  146^  fth«  qOWa  of 
ft  yitictioa  audi  as  that  now  mentianed  was  diacuised  in  tbe  suspennon  of  a 
charge  on  the  bill.  There  does  not,  indeed,  *PP®(|^  to  have  been  ever  any  ob- 
jection made  against  the  oompetency  of  disniswing  it  in  this  form. 

•  In  Wig^itman  v.  Graham,  6th  Dec.  1787,  Morr.  1521,  where  a  bill  was 
said  to  have  been  obtained  through  concussion,  this  plea  was  stated  successfully, 
without  any  reduction,  in  defence  against  an  action  for  payment  of  ibc  bilL 
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fectual  to  an  onerous  indorsee,  it  may  be  doubted  wlietlier 
its  effect,  even  with  reference  to  the  party  who  fraudidenlly 
obtained  it,  can  be  obviated  without  a. reduction ;  for  there 
is  here  an  obligation,  stibsisting  and  transmissible  to  a 
third  party,  and  it  does  not  appear  how  such  an  bbligip 
tion  can  be  done  away  without  a  reduction.  In  one  case,  ^ 
where  a  bill  was  alleged  to  have  been  granted  under  the 
threat  of  a  law-suit,  for  an  exorbitant  sum,  as  the  amount  of 
damages  occasioned  by  a  trespass,  there  was  a  reductkm  of 
the  bill,  as  well  as  a  suspension  of  a  charge  for  payment  In 
this  case  there  does  appear  to  have  been  an  obltgation, 
though  there  might  be  ground  for  setting  it  aside..  In  an- 
other case,  ^  a  reduction  was  resorted  to»  probably  for  s  a- 
milar  reason,  to  set  aside  a  bill  obtained  from  a  person  of 
weak  mind,  through  fraud  and  circumvention.  In  a  esse, ' 
where  an  obligant  in  a  bill  pleaded  that  he  had  signed  it 
when  intoxicated,  this  was  held  to  form  no  defence  against 
an  onerous  indorsee,  seeing  drunkenness  is  but  a  tempciraiy 
incapacity,  and  might  be  often  made  a  pretence  for  chal- 
lenging bills.  As  there  was  held  to  be  an  obligation  in  this 
case,  it  may  be  doubted  whether  it  could  have  been  nulli- 
fied, even  as  against  the  party  who  impetrated  it,  without  a 
reduction.  In  a  later  case,  indeed,^  where  a  bill  was  said  to 
have  been  impetrated  from  the  granter  by  fraud  and  circuin- 
vention,  and  6b  turpem  canuam^  while  he  was  intoxicated,  the 
Court  repelled  the  objection  that  such  a  plea  was  not  com- 
petent in  a  suspension.  But  there  was  here  the  defence  of 
turpis  causoj  which  afforded  alone  a  sufficient  reason  lor  re- 
fiising  action  or  diligence.  The  Court  fiirther  refused  to  al- 
low the  charger  to  prove  the  ddii  in  the  suspension  by  ^ 

>  Foreman  v.  Sheriff;  2ith  May  1791,  Morr.  16515. 

■  M<nwham  V.  Ker,  22d  Feb.  1823,  2  Shawj  240. 

■  Wilson  and  Fraaer  ».  Nisbet,  1  F.  D.  98. 

*  Hamilton  v.  Main,  Sd  June  1823,  2  Shair,  357- 
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suspender^s  oath,  seeing  the  only  question  in  it  related  to 
the  validity  of  the  diligence  which  was  raised  on  the  bill* 
They  reserved  to  him^  however^  his  right  to  establish  his 
claim  in  an  ordinary  action.  .  But  the  objection  of  turpig 
causOj  which  existed  in  this  case,  is  altogether  different  from 
the  objection  of  fraud ;  for  where  consent,  though  fraudu- 
lently obtained,  has  been  truly  given,  it  cannot  be  set  aside 
without  a  reduction.  The  fraud  may,  indeed,  be  establish- 
ed in  a  suspension  by  the  writ  or  oath  of  the  party  guilty  of 
it,  to  the  effect  of  proving  that  he  holds  the  bill  or  note 
without  value,  and  thus  founding  a  personal  objection  against 
his  claim.  But  a  suspension  does  not  seem  competent  ex- 
cept to  this  special  efiect,  and  when  limited  to  that  mode  of 
proof. 

A  reduction  is  also  necessary  when  the  right  of  challenge 
is  a  personal  privilege,  as  with  regard  to  obligations  by  a 
minor  having  no  curators,  or  with  consent  of  his  curators, 
or  indorsations  reducible  under  the  acts  1621  or  1696 ;  for, 
in  all  these  cases,  there  is  a  subsisting  obligation,  which  re* 
niains  good  tiU  it  is  challenged. 

4.  When  a  bill  or  note  is  granted  for  a  consideration  void 
at  common  law,  as  for  an  immoral  consideration,  or  one  de- 
clared illegal  by  statute,  as  for  a  smuggling  consideration, 
or  for  money  won  at  play,  or  for  usury,  there  is  a  nullity  in 
all  cases  against  the  party  privy  to  the  illegality,  and  in 
some  cases  by  express  statute,  against  third  parties,  which 
may.  be  pleaded  by  way  of  defence  or  suspension.  ^    In 

'  In  Horrison  v.  Conunissionen  of  the  Customs,  27tb  Nov.  17S3»  Morr. 
0533,  the  objection  to  a  bill  that  it  was  granted  for  a  smuggling  consideration^ 
was  stated  in  the  form  of  a  suspension.  The  same  in  Wilkie  v.  McNeil,  6th 
Not.  1740,  Moif.  953B;  also  in  two  oOier  cases,  Morr.  9554  and  9555.  In 
Nelson  v.  Bnioe  md.  Stewart  v,  Hislop,  Morr.  950^  and  M<CouU  v,  Brud- 
wood,  3niL  9518,  it  was  pleaded,  in  suspension  of  a  charge  on  bills,  that  they  had 
been  granted  for  gaming  debts ;  and  though  the  plea  was  repelled,  the  compe- 
tency of  stating  it  in  this  form  was  not  disputed. 
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cases  of  usary,  tliis  mode  of  pleading  id  competent  to  far  is 
regards  the  nullity  of  tlie  obligatioii.  But  die  iJtUt  poli- 
ties likewise  imposed  by  the  12  Anne  cannot  be  reoonnii 
bnt  by  an  action,  the  right  to  bring  whidi  prescribeiwiikii 
a  year  firom  the  time  of  conunitting  the  nsary.  ^ 

8.  The  holder  of  a  hill  or  note^  when  he  brings  adioDiv 
diligence  upon  it  against  the  drawer  and  indoraen,  mst 
prove  that  he  has  duly  negotiated  it,  and  notified  its  &i» 
nour  to  the  party  whom  he  sues.  By  the  statutes  abai; 
dted,  he  is  entitled  to  raise  summary  diligence  aguist  i 
the  parties  to  bills  or  notes,  without  any  previous  pForf  a* 
cept  the  registration  ct  the  protest  But  if  n^otiationff 
notice  is  denied,  whetiber  in  an  action  or  a  stispeBsioo,k 
must  instruct  both. 

First,  he  must  prove  that  the  bill  or  note  was  Mj  p 
sented  and  protested*  In  England,  where  it  is  not  iirftf* 
pensable  to  protest  inland  bills  or  promiseory-noles,  Ik 
presentment  of  them  may  be  proved  by  parde  endaxe.' 
But  an  instrument  of  protest  is  the  only  evidence  of  praerik- 
ment  in  the  case  of  foreign  bills.  In  Scotland,  where  t  pnv 
test  is  required  with  regard  both  to  foreign  and  inlsad  h3b 
and  promissory-^notes,  no  evidence  of  presentment  ex€C|i(  a 
instrument  of  protest  is  admitted.  The  form  and  reqwfef 
of  such  an  instrument  have  been  already  exphdned.' 

The  holder  must  also  establish  that  he  has  given  notice 
The  requisites  of  due  notice,  as  well  as  the  kind  of  efidaet 
necessary  for  proving  it,  were  formerly  detaSed*  ^  It  2^ 
mains  to  be  considered, 

4h  When  parties  to  a  bill  or  note  are  competent  wftnesses 
in  a  process  against  another  party  to  the  same  bill  or  note? 

In  Scotland,  there  is  not  much  occaaidn  for  the  evidescc 
of  witnesses  in  questions  regatdiag  bills  or  notes;  becsflK 

*  Ante,  ITS.  t  y^  p^^^^,  v.  Goidon,  7EMt.  X&, 

*  AnU,  irf%§t9eq.  «  A»te,  SOS,  §tieq.  and  6I& 
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these  doeuinents  are  probative  without  witnesses,  and  can- 
not in  general  be  redargued  by  them.    But  witnesses  ar^ 
competent  in  some  questions  on  bills  or  notes ;  for  instance^ 
to  prove  diat  a  signature  is  forged,  or  that  the  bill  or  note, 
though  written  on  a  foreign  stamps  was  truly  drawn  in  this 
country,  or  that  it  was  granted  for  an  unlawful  considora- 
tioB,  CT  in  order  to  establish  or  disprove  the  fact  of  notice. 
It  becomes,  therefore^  important  to  ascertain  what  witnesses 
are  competent  in  these  or  other  cases  where  parole  evidence 
»  admissible.    The  general  rules  as  to  the  x^ompetency  of 
witnesses  need  not  be  here  detailed,  more  especially  as  they 
have  been  fully  discussed  by  other  authors.  ^    We  shall  only, 
consider  the  competency  of  the  parties  to  bills  or  notes  as 
witnesses  regarding  them,  this  being  a  matter  which  arises 
naturally  out  of  the  present  subject.    On  this  point  there 
is  scarcely  one  decision  in  Scotland,  and  the  English  deti* 
sions  must  be  cited  with  great  caution.     But  several  of  than 
appear  to  proceed  on  general  principles  of  evidence  which 
are  applicable  in  Scotland  as  well  as  in  England. 

Witnesses  cannot  be  objected  to  as  parties  to  the  bill  or 
note  which  is  in  question,  unless  when  they  have  thereby  a 
dhrect  interest  in  the  result  of  the  process.  On  this  ground 
of  direct  interest,  it  was  held  in  one  Scotch  case,  ^  where  a 
charge  on  a  bill  had  been  suspended  on  an  allegation  of  for- 
gery, that  the  suspender  could  not  adduce  a  person  who 
was  his  cautioner  in  the  suq[>en8ion,  though  it  was  said  that 
the  principal  was  quite  solv^it,  and  that  there  was  another 
suspension  vnth  a  different  cautioner,  since  it  would  appear 
that  the  witness  was  still  bound  as  cautioner  in  the  first  sus- 
pension. 

This  doctrine  regarding  the  effect  of  interest,  as  well  as 
the  converse  of  it,  has  been  adopted  in  a  great  many  Eng^ 

*  Fttfe  Tait's  Law  of  Evidence. 

'  AHion  v.  Gordon,  I7th  Dec.  1701,  Morr,  ie70& 
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lish  cases.  Thud,  in  an  action  by  the  indonee  against  tbe 
acceptor  of  a  bill  granted  for  the  drawer's  aocoramodatioD,  ^ 
it  was  held  incompetent  to  adduce  the  drawer  as  a  witoess,  in 
order  to  prove  that  the  bill  had  been  indorsed  for  a  asiizioQfi 
consideration,  although  it  was  urged  that  he  had  the  same 
interest  whether  the  action  succeeded  or.  fiukd^  seeing  be 
would  be  liable,  in  the  former  case,  to  the  acceptor,  and,  in 
the  ktter  case,  to  the  phiintift  his  .own  evidence  not  aibrf- 
ing.  him  any  .defence  in  a  new  wadon»  For  it  was  urged  thti 
he  had  an  interest  to  defeat  the  'existing  action ;  becanse,  if 
it  succeeded,  he  would  be' liable  to  the  acceptor ,/{irde«» 
pfOMes  qf  Uy  besides  the  principal  snm  at  issue*  Thii 
decision  i^pears  to  be  inconsistent  with  two  ptenons 
judgments,^  by  which  the  Court  of  King'a  Bonch  ad* 
mitted  the  indorser  of  a  bill  on  the  ground  of  his  bdog 
liable  for  the  sum  at  issue,  in.  whatever  way  the  acM 
was  decided,  either  to  the  plaintiff  or  to  the  defendaiit»  al- 
though it  ^ipeared  that,  if  the  defendant  was  found  liable, 
he  would,  besides,  be  subjected  to  him  in  expenses.  Bat 
the. decision  first  cited  appears  to  be  most  consistent  with 
sound  principle.  The  doctrine  laid  down  in  it  was  fol- 
lowed more  recently  ^  jln  an  action  against  the  drawtf  di 
a  bill  by  the  holder,  to  whom  the  bill  had  been  delivered  bj 
a  'person  who  had  bought  goods  firom  him«  The  defeooe 
was,  that  this  person  had  given  the  bill,  not  in  payraentof 
the  goods,  but  to  raise  money  on  it  for  the  aooeptory  to  so> 
commodate  whom  it  had  been  drawn;  and  this  per8on»froa 

>  Jones  V.  Brooke,  4  Taunt  464;  Hardwick  v.  Blancfaaid,  1  Goir»  113^ 

*  ndenon  v,  Atkinson,  7  T.  R.  480;  Birt  v.  Kenhaw,  2  East  %StL  tW 
latter  case  only  related  to  a  bill ;  but  both  cases  inTolved  die  point  wmkSimtA^ 
the  text  Ttie  doctrine  of  tliese  cases  appeaiB  to  have  been  nhoadflplidiyl^ 
EUenborongh  in  Shuttlewortb  «.  Stephens,  1  Campb.  407;  but  in  Aaft  tm 
the  liability  of  the  witness  for  the  delendant's  expenses^  if  Ifaa  latter  frOri  mikt 
action,  was  not  pleaded. 

*  Hannan  r.  Lasbrcy,  Holt,  39a 
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whom  the  plaintifF  got  it,  was  offered  as  a  witness  to  prove 
that  be  had  given  it  for  that  purpose.     But  he  was  rejected ; 
because^  though  he  was  liable  to  the  plaintifl^  if  the  action 
failed,  for  the  price  of  the  goods,  and,  if  it  succeeded,  was  lia- 
ble to  the  d^eqdant  for  repetition  of  such  part  of  the  bill  aa 
was  paid  on  account  of  the  goods,  yet,  in  the  latter  case,  he 
was  also  liaUe  to  the  defendant,  by  way  of  damages,  for  the 
costs  of  the  action,  so  that  he  had  an  interest  to  defeat  the  ac- 
tion. In  a  still  more  recent  case,^  where  an  action  was  brought 
by  the  indoraoe  against  the  indorser  of  a  bill,  the  person  in 
security  of  whose  debt  to  the  plaintiff,  (and  jconsequently  for 
whose  acf>onunodation,)  the  defendant  had  indorsed  the  bill, 
was  decided  to  be  on  incompetent  witness  for  him;  because, 
although  he  was  equally  liable  for  the  principal  sum,  whether 
the  action  failed  or  succeeded,  he  was  interested  to  defeat  it 
on  another  ground,  vis.  thatt  if  it  succeeded,  he  would  be 
liable  to  indemnify  the  defendant  for  the  expenses  of  it.  The 
nJe^  therefore,  laid  down  as  applicable  to  this  class  of  cases, 
appears  to  be  now  fully  established* 

A  release,  however,  by  the  acceptor  to  the  drawer,  in  the 
circumatanoes  now  mentioned,  has  been  held  to  qualify  the 
latter  aa  a  witness.  ^  It  has  been  decided  in  England,  that 
a  release  granted  to  such  a  party  after  he  had  become  bank- 
rupt was  sufficient  to  qualify  him,  without  any  release  to  his 
J^signeeSy  because  the  creditor  was  precluded  by  the  re- 
ease  from  making  any  claim  on  his  estate.  ^  The  same  rule 
vould  probably  be  followed  as  to  the  effect  of  a  release  in 
Scotland  granted  to  a  bankrupt  after  sequestration.  A  sta- 
utory  discbarge  to  the  bankrupt,  under  a  sequestration^ 
rould  have  equal  effiact,  seeing  it  releases  the  bankrupt,  not 
nly  from  the  biU,  but  from  all  claim  for  expenses  on  it, 

'  Bottomley  v.  WUaoo,^8taik.  14& 

*  Haidwick  v.  BUmchard,  cail^  660,  not*  1. 

'  Caitwright  o.  Williaiiit,  8  Staili*  SM^jMrLord  Ellcnbonugli. 

2t 
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these  being  consequential  to  the  principal  claim.  This  has 
been  decided  in  England,  with  regard  to  the  effect  of  a  oer« 
tificate  granted  under  a  commission  of  bankruptcy.  ^ 

There  are  many  illustrations  of  the  rule  converse  to  dutf 
now  mentioned,  viz.  that  any  party  to  a  bill  or  note  is  ad- 
missible, either  when  he  has  no  interest  in  the  question  at 
.  issue,  or  when  the  result  as  to  his  interest  is  the  same  io 
whateyer  way  the  case  is  decided.  Thus,  in  an  action  hf 
the  indorsee  against  the  acceptors  of  a  bill,  thepajfeeand 
indorser  was  admitted  to  prove  a  ground  of  nullity  an- 
Mng  against  the  bill  under  the  stamp  laws,  as  his  evidcnee 
could  not  have  any  efiect  in  defending  him  from  a  new  ac- 
tion by  the  plaintiff  on  the  same  bill.  ^  It  has  been  dso  de- 
cided, that  one  of  two  joint  makers  of  a  promissory-ooCe  is 
a  good  witness  against  his  co-obligant,  ^  since  he  is  liaUe  to 
the  co^bligant  for  one-half,  if  the  latter  be  subjected  to  the 
holder  of  the  bill,  or,  if  he  escapes,  and  the  witness  is  thai 
subjected  for  the  whole  in  a  new  action,  he  will  still  be  iilt»* 
mately  liable  only  for  one-half,  as  he  will  have  a  daim  of 
relief  against  his  co*-obligant  for  the  other  half! 

In  one  case,  however,  *  of  an  action  by  the  indorsee  a* 
gainst  the  maker  of  a  promissory-note,  where  the  pftyoe  and 
indorser  was  adduced  to  prove  that  it  was  an  acconunodbrtioD- 
note,  and  had  been  indorsed  to  the  plaintiff  after  it  fell  dae, 
(which,  by  the  law  of  England,  would  make  him  liable  to 
the  same  exceptions  as  the  original  holder,)  the  witnesfl 
rejected,  because  it  appeared  that  he  had  obtained  bis 
tificate  under  a  commission  of  bankruptcy  since  the  date  of 
the  note,  since  he  was  thus  freed  from  all  claim  by  ^ 
holder,  to  which  he  would  have  been  otherwise  liable^  wbS^ 

» 

>  Brind  V,  Bacon,  5  Taunt  183. 

*  Jordaine  r.  Laihbrooke  and  another,  7.T.  tL  601. 

*  York  and  another  v,  Blott,  5  M.  mkI  8.  71. 

*  Maiindrellv*  KcUMtt»  1  Campb.  406^  noie^iMr  Bi9%»J> 
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if  the  defendant  was  found  liable,  he  would  be  obliged  to 
reimburse  him,  as  the  note  was  for  his  own  accommodation, 
so  that  he  had  thus  a  direct  interest  to  defeat  the  present 
action.    The  interest  here  was  all  in  favour  of  the  party  for 
whom  the  witness  was  adduced.     In  another  case,  ^  being 
an  action  against  the  acceptor  of  a  bill  drawn  in  favour  of  a 
company,  by  a  person  to  whom  it  was  alleged  that  one  o£ 
the  partners  had  indorsed  it  for  his  own  private  debt,  the 
other  partner  was  admitted  as  a  witness  to  prove  such  in?- 
dorsement,  as  his  interest  was  held  to  be  the  same  on  either 
side,  seeing  that,  if  the  defendant  was  found  liable,  and  took 
credit  for  the  amount  of  the  bill  against  him,  he  would 
have  a   claim  for  reimbursement  against  his  partner  on 
account  of  his  fraud ;  and  if  the  defendant  was  not  liable^ 
he  would  escape  altogether.     In  an  action  likewise  by  the 
indorsee  against  the  payee  and  indorser  of  a  promissory- 
note,  LfOrd  Mansfield    admitted  the  maker  to  prove   an 
alteration  in  the  date ;  since  his  evidence,  though  it  might 
free  the  defendant,  could  not  protect  himself  in  a  new  ac- 
tion* ^    In  another  action,  by  the  indorsee  of  a  note  against 
the  indorser,  the  granter,  as  being  liable  to  one  or  other  of 
the  parties,  whether  the  action  succeeded  or  failed,  was  ad- 
mitted against  the  defendant,  to  prove  the  fact  of  notice.  ^ 
But  it  was  decided,  in  an  action  by  the  indorsee  against  the 
drawer  of  a  bill,  that  one  of  the  acceptors  could  not  be  ad- 
mitted to  prove  compensation  by  a  bill  drawn  by  the  accep- 
tors on,  and  accepted  by  the  plaintifi^  and  thereafter  indor- 
sed to  the  defendant,  seeing  the  witness  was  interested  in 
diminiahing  the  balance  claimable  from  the  defendant,  as  he 
would  be  liable  to  reimburse  him  for  that  balance.  ^   The 

1  Bidlfly  9.  TayloTy  13  East  181-2. 
'  I«e^  V.  Kwwwry  177^  Outtsr,  M^  note  b. 
a  Vennins  v.  Shttltlewortfa,  1790,  Bayley,  42^  note  9. 
«  Maiawmxiag  v.  Mjtton,  1  Sunrk.  83.    . 
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rfrawer  of  a  bill  has  been  held  a  competent  ^ribiess,  ib  an 
action  against  the  acceptor,  either  for  the  plaintHfor  de- 
fendant; since,  if  the  latter  is  foimd  liable  he  will  escape  «l- 
together,  or  iP  the  defendant  gets  free,  and  the  drawer  is 
subjected  to  the  holder  in  a  separate  action,  (wherein  his^own 
evfdence  would  not  avail  liiin,)  he  will  still  have  his  rdm- 
bursement  from  the  acceptor.  *    In  an  action,  too,  agaiost 
^tihe  drawer,  *  who  pleaded  want  of  notice  the  acceptor  was 
'admitted  to  prove  that  his  acceptance  had  been  given  widimtt 
Value,  in  order  to  excuse  the  want  of  notice,  it  being  the  sane 
thing  to  this  witness,  whether  he  was  liable  to  a  new  acdon 


,    ,1  iUch  V.  Toppipg^  Fcake,  284^  1  Ecp.  174     In. an  aotiim  ^  m 
agains^  the  acceptor,,  the  drawer  and  indorver  of  a  bill,  (accepted^  as  ts  sappatit 
'for  his  accoxnmodation))  having  been  released  by  the  acceptor,  was  admitttd  |» 
^prove  Aat  it  had  been  indoTBed  to  the  plaintiff  fbr  a  iisarioofi  conademion.    Ib 
•Ihir  etfld,  be  eould  gain  nothing  byfalabfidaice,  bacausaha  wvfiMlii^ 
.rate  to  •  >epfifte  action  b;  fi^e  |riain^*     %n  JQrowA  n.  J^iA^fwapfk  A  ^ 
11^  the  drawer  and  imjdorser  of  a  bill,  though  he  had  qq  rekase  firan  dia  v- 
ceptor,  was  adxpitted,  in  an  action  by  an  indorsee  against  the  acceptor,  to  jf^^ 
'that  he  had  indorsed  the  bill  to  the  plaintiff  for  a  usnrious  cause.     AstfaiiUI 
dtai  not  appeir  to  have  been  accepted  for  the  drawer's  acccmmodalioD,  llift^ 
'  i^esa  aeqas  fq  ^e  be^i  with  jreqpfct  lb  iat^fo^  pcoeisdy.in  |ke  titui^mw^ 
ticnied  UK  tbn  tfxt.    Ip  Chaxxiogton  v.  Mikier,  Pwlfer  G,  dia  aameYvk  vv*^ 
lowedi  by  admitting  the  j>ayee  and  indorver  of  a  proousaory-iiots^  in  anadip^ 
aA  indorsee  against  the  maker,  to  prove  that  he  had  made  payment  to  the  ■V' 
'see ; ' ifer  lu|  vrouM  stiU  have  been  liable  to  the  plafntUT  in  a'  ^epaiattfl^ 
.wh^ptla  hiajp^m  endeaoa  wcmld  not  aanil  bisoiy  and  ifacii  he  vaoadd  halt  li'^ 
^ificoune  a^!Mna^  tha  naka^.     I^  Hunvlvy  «w  Mosaiv  Baak^,^  thaitaw**' 
adipitred^  to  prove  payment  in  an  action  against  Ifaf  indoraer^  thoq^  vttio*^ 
^doubt  by  Lord  Kenyon,  as  it  appeared  that  he  himself  was  still  liahk^  o^*  * 
^wa»  silppoaed  that  his  evidence  might  discharge  his  own  Bability.     Biik*it "" 
tii#t  appear  how  Uh  evidenoe  could  have  been  admtled  wiA  sa^  ■  ^ 
M  {I separajt^  acfioif  h^migbt  agmsthipk     ]h.0iiher«.  Cdagrfl  Sl^i^^ 
drawer  was  admitted,  in  an  action  against  the  acceptor,  without  any : 
prove  payment     In  Dickenaoo  v.  Preaike'f  4  E^p.  88,  th»dniafct»<n 
in  aa  action  against  the  acceptor,  to  piova'tha  hillir*t  hand«riMig ;  lai^^^^ 
419L9a 
'  Staples  V.  Okines,  I  £sp.  332.    > 
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by  the  holder,  whicb.  he  would  be  if  the  aciion  against  the 
drawer  failed,  or  to  an  action  of  relief  by  the  drawer  if  it 
succeeded.  In  two  other  cases  of  BckiODs  against  the  draw^ 
er,  an  indorser  was  admitted  as  a  witness  for  the  plainti£P,  I 
he  being  equally  indifferent  to  the  resolt  of  snch  an  action 
against  the.  drawer,  as  the  drawer  himself  coald  be  to  a  si^ 
milar  action  ogainst  the  acceptor,  fiul^  in  the  fifst  of  these 
cases,  he  was  adduced  against  his  interest,  to  pnifB  his  own. 
indorsement. 

There  is  one  case,  where  a  witness,  though  his  legid 
rights  were  held  to  be  the  same  in  whatever  way  the  action 
terminated,  was  yet  rejected  on  the  ground  of  interest,  ^  in 
respect  that  he  would  be  exposed  to  less  risk  of  an  action 
in  one  event  than  in  the  other.  But  it  has  been  since  re« 
marked,  that  the  objection  arising  in  this  case  may  ^  more 
^  properly  be  considered  as  having  a  strong  influence  on  the 
<^  witness,  but  not  as  forming  any  solid  objection  to  his  com- 
<^  petency."  ^  It  is  almost  needless  to  observe  that  tli^Q  ctank 
be  no  objection  against  eicamining  a  party  to  the  bill  of  note, 
in  order  to  prove  a  fitct  prejudicial  to  his  owti  interest.  ^ 

In  aonrie  of  the  cases  now  cited,  witnebses  were  admitted 
to  establish  facts,  as  to  which  parole  evidence  in  Scotland 
would  have  been  incompetent  or  unnecessary ;  for  instance, 
to  prove  the  handwriting  of  a  party,  to  instruct  payment,  or 
to  depone  that  the  bill  or  note  was  not  granted  for  value. 
Such  cases  have  been  dted,  not  with  reference  to  the  points 
which  the  witnesses  were  called  to  prove,  but  with  reference 
to  the  principles  on  which  they  were  admitted  for  one  party 

I  RidMnkoav.  Allan,  S  Sink.  3di ;  Sterenvv.  hy%ck,2Cma9^  SOL 
«  Biftcktead  v.  Tanksrd,  i^  T.  B.  :57a  -     - 

*  Tins  was  stated,  in  Ridiardaon  t;.  Allan,  tmU,  note  1,  as  a  ground  frr  aa- 
amining  an  indcmer,  in  an  action  by  an  indorsee  against  the  drawer,  to  proTc 
his  own  indoraement. 
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or  the  other,  these  principles  being  the  same  thatwodd 
regulate  their  admissibility  in  Scotland,  in  those  qaestioos 
regarding  bills  or  notes  in  which  parole  evidence  is  compe- 
tent. 

It  was  once  laid  down  in  England,  that,  after  a  party  had 
signed  a  negotiable  instrument,  and^  thus  lent  his  name  to 
give  it  currency,  he  could  not  lead  evidence  to  invalidate  it ' 
But  that  doctrine  is  not  now  adopted.  Thus,  in  some  of 
the  cases  already  cited,  ^  indorsers  of  bills  or  notes  hsTe 
been  admitted  to  prove  that  they  were  indorsed  for  a  usuri- 
ous cause,  and  they  would  be  equally  admissible  to  prote 
that  the  indorsement  was  made  for  a  gaming  consideration. ' 
It  lias  been  also  decided,  in  an  action  by  the  indorsee  a* 
gainst  the  acceptors  of  a  bill,  that  the  payee  and  indorser  is 
a  competent  witness  to  prove  that  the  bill,  though  dated  in 
Hamburgh,  was  in  fact  drawn  in  London,  so  that,  as  it  vas 
unstamped,  it  could  not  be  receivied  in  evidence.  ^  In  Soot- 
hmd,  as  parole  evidence  with  regard  to  bills  or  notes  is  limit- 
ed to  certain  special  cases,  there  is  the  less  danger  in  ad- 
mitting even  parties  who  have  signed  them  to  invalidale 
them,  in  the  smaU  number  of  cases  wherein  their  evidence 
is  competent. 

'  In  Walton  o.  Shelley,  jl  T.  R.  896,  it  was  decided  that  Uie  indomr  eTcer* 
tain  notes  ooold  not  be  adduced  to  prove  that  they  were  i^ranted  for  a 


«•  Toppnig,  and  Broirn  v.  Adcannann,  oifi^  nole  fl^  to  064. 

*  Per  lAvd  Kenyon  in  Joidaine  v.  Laabbrooke,  7  T.  B.  aOS. 

*  Jordaine  e.  Laihbrooke,  7  T.  R.  601*  In  Adana  v.  lingaidt  Feakc^  lU* 
the  tame  opinion  bad  been  expraiaed  by  Loid  Kenyon»  in  an  actioa  by  iba  ia- 
donee  acpHUist  the  acceptor  of  biUfl,  aa  to  the  oooipetency  of  proving,  by  tbe  pafte 

and  indoiaer,  that  the  bills,  though  dated  at  lifaddn,  were  in  ftct  gnatsd  ia 
]!<ottdQn.  BuUer,  J.,  on  the  grounds  slated  in  the  text,  held  that  such  t^tece 
was  incompetent;  but  its  compefency  vras  settled  ateffwh  by  JoiiWai  » 
iMhbftoolEe. 
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CHAP.  VIII. 

OF  THE  PRESCRIPTION  OF  BILLS  AND  NOTES. 

1  H£  want  of  a  definite  term  of  prescription  for  bills  ami 
notes  was  felt  in  Scotland  from  an  early  period.     As  they 
were  destitute  of  those  solemnities  which  the  law  of  Scotland 
required  in  more  formal  deeds,  it  was  not  safe  that  they 
should  endure,  like  such  deeds,  for  the  long  period  of  forty 
years,  because  there  was  more  risk,  with  regard  to  them,  of 
forgery  or  vitiation,  after  the  lapse  of  time  had  rendered  de- 
tection less  probable.     Besides,  as  the  principal  use  of  bills 
and  notes,  more  especially  of  foreign  bills,  which  were  first 
introduced,  was  held  to  consist  in  the  quick  transmission 
and  speedy  settlement  of  claims,  there  was  the  less  hardship 
in  limiting  them  by  a  short  prescription,  when  they  could 
not,  firom  their  nature,  be  intended  to  subsist  as  permanent 
securities.     In  England,  it  was  enacted,  at  an  early  period,  ^ 
that  the  greater  number  of  personal  actions  should  prescribe, 
if  not  pursued  within  six  years  after  the  cause  of  action  ac- 
crued, and  this  enactment  included  bills  of  exchange.     In 
Scotland,  on  the  other  hand,  there  was  no  general  prescrip- 
tion, excepting  the  long  prescription  of  forty  years,  which  in- 
cluded every  cause  of  action ;  but  various  personal  grounds  of 
action  were  made  the  subject  of  separate  prescriptions  of  dif- 
ferent periods*  No  such  short  prescription,  however,  was  /ix-» 
ed  for  the  duration  of  bills,  even  after  the  establishment  of 

I  21  James  L  c.  16, 
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summary  execution,  both  on  foreign  and  inland  bills,  had  at 
once  shewn  that  they  were  regarded  as  obligations  which 
ought  to  be  speedily  enforced,  and  had  given  the  means  of  so 
enforcing  them*  Mr  Forbes,  indeed,  ^  seems  to  think  that 
bills  were  or  ought  to  have  been  ccmiprehended  under  the 
vicennial  prescription  of  holograph  deeds.  But  Sir  Geo^ 
Mackenzie  ^  states,  from  his  own  recollection,  that  ^'  the 
<<  Parliament  expressly  reftiiied  to  limit  bills  of  exdiangeU) 
<<  this  time"  (twenty  years.)  He  indeed  gives  a  di£ferent  rea- 
son for  this  from  what  might  be  esptcted.  <^  Though  theses* 
he  continues,  *<  be  holograph  papers,  because  Aeae  faeiif 
^  the  vehicles  and  support  of  trade  betwixt  us  and  foic^;vicn, 
v<  that  were  to  limit  them  by  too  narrow  statutes."  Hie 
first  statement  in  this  passage  apjwars  to  be  inacconfte^ 
since  bills  never  were  required  to  be  holograph.  Farmer, 
Bs  they  are  not  necessarily  hologri^i,  and  ought,  from  dieir 
nature,  to  be  speedily  Hegociated,  there  was  good  gnmad 
for  subjectiug  th«n  even  to  a  shorter  psescripdcm  tbaa  h»> 
lograph  writs.  But,  though  these  reasons  fiir  eKguiplaB 
them  from  the  vicennial  prescription  are  insuffidmt,  tkere 
can  be  no  doubt  that  they  w^e  so  exempted^  and  diis 
was  accordingly  decided  in  a  case  cited  by  Mr  Forbes.' 

By  way  of  a  substitute^  however,  for  a  short  prescripdoa 
of  such  documents,  our  lawyers  se^n  to  have  adopted  the 
principle,  that  as  bills,  from  their  natare  as  OGmmerdd  do- 
cuments, ought  to  be  of  short  dilation,  so,  when  they  ex- 
ceeded such  a  duration,  they  fotfetted  those  pmkgtSt 
(whether  as  probative  writs  or  otherwise^)  wUch  d»  laft^ 
rests  of  commerce  alone  rendered  it  necessary  to  oonfer  up* 
on  them.  This  doctrine  is  laid  down  by  Lord  Stair,  ^  and 
was  followed  more  or  less  till  the  sexemiial  prescriptjon  f^ 

'  177.  •  Obs.  on  Fkrl.  2,  C.  II.  Sm.  l,actil 

«  Loley  V.  Menzies,  4th  Feb.  1692,  Ferbea,  m,  Mofr.  1S971. 
*  4v  42|  6. 
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bilis  aad  notes  was  established.     Bui  there  was  an  endless 
fluctuation  of  judgments  as  to  the  t>eriod  in  which  a  bill  lost 
all  its  privileges ;  and>  indeed^  in  most  instances^  this  matter 
was  decided,  not  merely  with  reference  to  the  duration  of 
the  bill,  but  with  regbrd  to  all  the  other  circiUBStances  (»f  the 
casei  a%  for  instance,  to  the  fact  of  the  original  obligant  be*' 
ing  alive  or  dead,  of  his  denying  his  subscription  or  not,  or 
of  his  alleging  payment.      There  appeari  indeed^  to  have 
been  certain  limits  beyond  which  die  Court  would  not  sus- 
tain acUoa  on  bills  or  notes  under  any  circumstances.     For 
exam^e^  action  was  refused  agmnst  the  aoceptor*s  repi>esen^ 
tatrve^  ^  on  a  bill  which  had  lain  over  for  thirty-^iine  years, 
though  the  debt  does  not  appear  to  have  been  denied.    But, 
on  the  same  df^,  ^  the  Court  sustained  action  against  the 
acceptor's  r^resentative,  under  neariy  the  same  circum* 
stances,  <»i  a  bill  which  had  lain  over  for  thirty*<me  years. 
In  aa  earlier  case,  they  had  refused  action  against  the  ac- 
ceptor's ^andson  mi  a  bill  which  had  lain  over  thirty-three 
years ;  *  and>  in  another  case,  *  action  against  the  granter's 
representative  was  refused  on  a  bill  which  had  lain  over 
thirty  years.    In  a  previous  case,  ^  where  the  acceptor's  sub- 
scriptioti^  though  not  expressly  admitted,  was  not  denied, 
the  Court,  though  by  a  small  nugority,  had  refused  action 
on  a  bill  ^hich  had  lain  over  twenty-eight  j&lts.     It  is  said 
that  the  majotity,  in  this  case^  pointed  at  twenty  yei^s  as 
the  term  beyond  which  action  should  not  be  sustained.  But 
such  a  liH^tatioa  is  not  said  to  have  been  founded  either  on 
the  statute  regarding  holograph  writs,  or  on  any  other  de- 

>  Ool^pifacpun  V.  'the  Dake  of  Argyle,  Slst  Jan.  1767,  Moir.  1645. 

*  Mtewell  V,  l^laxwell,  ^\it  Jan.  1767,  Morr.  1645. 

*  Hoftcffetf  1^.  Moncridl;  7Ch  Jan.  1752,  Kilk.  91. 

*  Lookup  V.  Crambie  and  his  Creditora,  10th  Feb.  1754,  Morr.  1635. 

»  Omx^sm  of  IVmip  t^  Bigg,  lltfa  Feb.  1747,  Morr.  1628.     The  judgment 
in  this  case  mBsnvettS^  on  appeal. 


670       EXTINCTION  BY  LAPSE  OF  TIME* 

finite  rule ;  and  it  appeltrs  to  have  been  afterwards  abandon* 
ed  in  the  case  of  Maxwell  already  quoted.  ^  The  judgment 
on  this  subject  was  reversed  on  appeal  i  but  the  reversal  pro* 
ceeded  on  the  special  ground  that  the  bills  in  questicm  were 
not  to  be  considered  as  proper  mercantile  documents.  ^  In  an- 
other case,  ^  where  the  acceptor's  handwriting  was  not  adrnxt* 
ted,  the  Court  refused  action  against  his  representative  on  two 
bills,  one  of  which  had  lain  over  twenty-five,  and  the  other 
twenty-three  years.  But  the  great  majority  of  cases  seems 
to  have  been  decided  with  reference  to  other  consideratioiv 
besides  the  mere  lapse  of  time,  action  being  sustained,  even 
after  a  long  period  of  time,  when  the  debt  was  not  denied 
or  payment  aUeged,  and  being  refiised,  under  opposite  dr- 
cumstances,  after  a  much  shorter  time.  Thus,  in  one  case,  * 
where  action  had  been  neglected  for  twenty-seven  years,  the 
Court  dismissed  it  under  the  special  circumstances  of  die 
case ;  and,  again,  in  a  case  ^  where  the  acceptor  allied 
payment,  they  refiised  action  on  a  bill  which  had  lain  over 
without  action  or  diligence  for  twenty-five  years.  "  In  ano- 
ther case,  ^  action  was  refiised,  afier  thirty  years'  dday,  to 
the  representatives  of  a  deceased  drawer  against  the  aoo^ 
tor's  representatives,  the  drawer  having  been  in  the  haUtoT 
receiving  money  for  the  acceptor,  and  paying  it  to  biOt 
without  retaining  the  amount  of  the  bill,  whidi  affiirded  t 
presumption  that  it  was  paid.  It  seems  doubtfiil  whetiier 
action  would  have  been  refiised  but  for  some  such  drcanH 
stance  i  the  case  of  Maxwell,  already  cited,  i^^>ears  toindi- 

>  ^11^,669,  notes. 

'  For  •  note  of  this  rewenal,  as  well  as  of  serenl  other  docifloaf  oniffMlf  I 
have  been  indebted  to  Mr  John  Craigie,  from  whom  and  from  Mr  Stewtft  ike 
prafenion  expect  to  be  soon  favoured  with  a  continuation  of  Bobcrtna't  Afp^ 


*  Wallace  and  Crawford  v.  lices  and  Crawford,  Slst  Jan.  1740,  Motf.  1^- 
«  Stewart  v.  HoHston*s  IVustees,  15th  July  1760,  Morr.  163a 

*  Wemyn  v.  M'Naugfaton,  Idlfa  June  1766. 

'  Wallace  and  othen  o,  Murray,  9th  Jan.  17d9|  Morr.  1637. 
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cate  that  it  would  not     In  an  earlier  case,  >  of  an  action 
brought  by  the  creditor's  executor  against  the  drawer,  after 
the  death  both  of  creditor  and  acceptor,  and  after  keeping 
it  for  twenty-three  years  before  protestuig  it  for  non-pay- 
menti)  the  defender,  without  pleading  want  of  negotiation, 
because  the  acceptor  was  solvent,  (which  circumstance  v/ould 
not  have  formed  any  excuse  now,)  maintained  only  that  the 
bill  had  lost  its  privileges  by  lapse  of  time,  but  the  defence 
was  repelled.     There  is  one  reported  case,  ^  of  an  action  by 
the  creditor's  representative  against  the  acceptor,  brought 
after  twenly  years,  wherein  the  latter  having  pleaded  simply 
the  lapse  of  time,  the  creditor  was  so  much  afraid  of  the  de«* 
ience^  that  he  referred  resting  owing  to  the  defender,  in  the 
proof  of  which  he  failed*    But  the  point  was  not  here 
brought  to  a  decision,  and  the  case  is  inconsistent  with  a 
number  of  other  decisions.     A  contrary  decision  was  after- 
wards given  in  the  case  of  a  bill  which  had  lain  over  for 
twenty-one  years,  and  where  the  defender,  (acceptor,)  ad« 
mitted  his  subscription,  but  alleged  payme^it  ^    A  similar 
defence  was  repelled,  in  an  action  by  an  indorsee  against  the 
acceptor's  representatives,  on  a  bill  which  had  lain  over  for 
more  than  twenty  years.  ^    Action  was  also  sustained,  after 
the  acceptor's  death,  on  a  bill  which  had  lain  over  for  seven- 
teen years.  ^  In  an  earlier  case,^  of  an  action  on  a  bill  which 
had  lain  over  for  more  than  twenty  years  against  the  accep-« 
tor,  who  owned  his  subscription,  and  made  no  defence  but 
the  lapse  of  time,  action  was  sustained*    It  would  probably 

'  Swmn*3  Relict  v.  Campbell,  5th  July  1734^  Morr.  1627. 

*  Lady  Forrester  o.  Lord  Elphinston,  13th  Nor.  1742,  CI.  Home,  No.  ?0^ 
3*2;   JElchies,  No.  27,  v.  Bill. 

•  Hamilton  v.  Hamilton,  lOth  Dec.  1757,  Morr.  1636. 
«  Fraser  v.  Cameron,  22d  Feb.  1759,  Morr.  163a 

•  Faiquhar  v.  Crkwford^  28th  Feb.  1751,  Morr.  1635. 

*  Hedderwick  v.  Strachan,  June  1728,  Morr,  1626. 
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httfe  been  suataiiied  eT^  without  Ihftse speeudtids.  be 
much  later  case^  ^  action  was  goatained  against  tbe  aeeep* 
tor's  representatiTe  on  a  bill  which  had  lain  over  abcMt  nine- 
teen year%  the  pursoer  (drawer)  making  oath  that  it. 
resting  owing;  but,  on  the  other  hand,  a  setdement  of 
counts  having  taken  place  between  the  pursuer  and  defand* 
er,  in  which  no  allusion  w|is  made  to  the  failL  Thera  is  a 
still  later  case, '  where  actipn  brought  on  a  bill  after  aboat 
twenty  years  was  dismissed.  But  the  action  was  braogbt 
by  the  drawer's  son  against  the  acceptor's  son,  after  die 
death  both  of  drawer  and  acceptor  ;  the  defender  alleged 
payment,  and  payment  was  afanoftt  proved,  in  as  mRMbas 
the  defender  had  had  two  dearances,  one  with  the  diswer 
himself  and  another  with  his  son  after  his  death,  in  neitbcr 
of  which  any  notice  was  taken  of  the  bill.  The  resolt  of  aU 
these  cases  seems  to  be,  that  though  action  would  be  i^ 
fused,  even  after  the  lapse  of  less  than  twenty  years,  ate 
there  are  other  presumptions  of  payment,  yet  when  there 
are  no  such  presumptions,  it  would  be  sustained,  idtbei^ 
brought  after  a  period  considenAly  longer.  Bat  wftkJa 
what  precise  period  it  would  be  competent,  without  Ae  mi 
of  presumptions  in  favour  of  the  daira,  such  as  the  accqitor^s 
acknowledgment  of  his  subscription,  is  a  questioii  wliidi 
cannot  be  determined,  and,  indeed,  the  foregoing  deririDBs 
were  so  fluctuating,  that  they  can  scarcely  be  said  to  sArd 
a  definite  rule  on  any  part  of  the  subject. 

This  uncertainty  in  the  law  was  at  last  remeihed  by  tke 
12  Geo.  III.  c  72,  (made  perpetual  by  28  Gea  IIL  c  1^ 
§  55,)  which,  proceed!!^  on  the  preamble  that  '^  the  not  li- 
^  miting  bills  and  promissory-notes  to  a  moderate  endo- 
**  ranee,  in  that  part  of  Great  Britain  caUed  Scotland^  ht« 

I  Fringle  V.  Mumy,  18ii  llov.  17S0,  Moft.  KSO. 
'  Ker  V.  Ker,  5th  August  1768,  Morr.  164a 
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<^  been  found  by  experience  to  be  attended  with  great  inoon- 
<^  T^njences,"  therefore  enacts,  <*  That  no  bill  of  exchange, 
<^  or  inland  bill,  or  promissory^note,  executed  after  the  said 
'<  15th  day  of  May  1778,  shall  be  of  force,  or  effectual  to 
*^  produce  any  diligence  or  action  in  that  part  of  Great  Bri- 
^^  tain  called  Scotland,  unless  such  diligence  shall  be  raised 
'<  and  executed^  or  action  commenced  thereon,  within  the 
^  space  o£  six  years  from  and  after  the  terms  at  which  the 
«  Slums  ia  the  said  bills  or  notes  become  exigible." 

It  is  likewise  enacted  by  $  38,  ^  That  no  bill  of  exchange, 
^*  or  inland  bill,  or  promissory-note,  which  has  been  or 
^<  shall  be  granted  before  the  sud  15th  day  of  May  1778, 
<<  shall  be  of  force,  or  effectual  to  produce  any  diligence  or 
<'  action,  unless  such  diligence  has  been  or  shall  be  raised, 
*'  or  action  has  or  shall  be  commenced  thereon,  before  the 
<<  expiration  of  six  years  from  and  after  the  said  15th  day  of 
«  May  1772." 

But  it  is  provided  by  $  39,  ^  That  no  notes  ocmimonly 
<^  called  bank-notes,  or  post-bills,  issued  or  to  be  issued  by 
any  bank  or  banking  company,  and  which  contain  an  obli- 
gatkm  of  payment  to  the  bearer,  and  are  circulated  as 
^*  mabey,  shall  be  comprehended  under  the  aforesaid  limi^ 
<*  tation  or  prescription ;  and  that  it  shall  and  may  be  law- 
^'  ful  and  competent,  at  any  time  afler  the  expiration  of  the 
<<  aatd  six  years,  in  eidier  of  the  cases  before  mentioned,  to 
^'  prove  the  debts  contained  in  the  said  bills  and  promissory*- 
^^  notes,  and  that^the  same  are  resting  owing,  by  the  oaths 
**  or  writs  of  the  debtor." 

It  is  also  enacted  by  §  40,  <^  Tliat  the  years  of  the  mino- 
rity of  the  creditors  in  such  notes  or  bills  shall  not  be 
computed  in  the  said  six  years." 
The  six  years  of  prescription,  according  to  the  terms  of 
this  act,  run  from  the  time  when  bills  or  notes  *<  become 
**  exigible."     Bills  or  notes  payable  at  a  fixed  term  are  not 
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<<  exigible"  till  the  last  day.  of  grace,  or,  in  case  of  that  day 
■falling  on  a  Sunday  or  holiday,  till  the  day  preceding.  The 
SIX  years,  therefore,  with  regard  to  all  such  bills  or  doCcs, 
run  firom  the  last  day  of  grace,  or,  in  the  special  case  nov 
mentioned,  finom  the  day  preceding.  ^  On  the  same  priiid> 
pie,  as  a  bill  payable  on  demand  is  *<  exigible"  whenever  it 
is  issued,  it  has  been  decided  that  the  six  years  nm  froo 
its  date.  ^  This  matter  does  not  depend  on  the  qaesdon  at 
ready  discussed^  ^  whether  the  creditor  in  sucb  a  bSl  or 
note  is  entitled  to  raise  an  action  on  it  without  makiiig  t 
danand.  But  it  depends  on  the  time  when  he  mag  csicS 
pajnnent,  which  he  may  do  from  the  date  irf*  issuing.  In  Ae 
case  of  a  bill  or  note  payable,  at  sight,  the  six  years  camMit 
begin  to  run  till  after  the  time  of  presentment^  becanse  ti^ 
bill  or  note  does  not  become  <<  exigible"  till  prescntmait: 
and,  if  days  of  grace  are  allowed  on  such  bills  or  notes,  s 
there  is  reason  to  think  they  must  be,  ^  the  six  years  cannot 
begin  till  the  last  day  of  grace,  as  in  bills  or  notes  payahie 
at  a  fixed  terra.  This  rule  undoubtedly  applies  to  biDs  or 
notes  payable  a  certain  time  after  sight  or  presentment  ^ 

In  ord^:  to  prevent  hardship  in  the  case  cf  bills  giaoted 
.bi^re  the  date  of  the  ad^  it  enacts,  by  a  dause  almdj 
.i|uoted,  that  bills  or  notesl  granted  before  l£th  May  1771; 
shall  not  be  eflfectoal  unless  diligence  or  action  shall  be  m- 
sed  on  them  within  six  years  ttastk  that  date.  But  db 
dause  was  intended  merely  as  an  indulgence,  that  those  bib 
or  notes  which  were  granted  previous  to  the. act  mi^it  hsie 

>  This  point  was  ao  decided  in  the  atee  of  Dovi|^Un»  Hoon  aod  GonpMf  » 
Grant's  Trustees,  19th  Nor.  1793»  Morr.  11133;  lAnnfid  ia  the  ^Bamd 
Lords,  6  Brown's  Pari.  Cas.  276. 

'  Stephenson  v.  Stephenson's  Trustee,  10di  Jtme  1807,  Moir.  Appw  lo  R 
Ko»  ^  A  rfmilv  decinon  Is  and.  In  a  tiole  to  tfie  repoit  of  tliis  caacb  t»  ^ism 
been  pronounced  on  the  anat  day,  in  a  case  Cook  r.  M'Janec, 

*  AnU,  ^\%,  tt  mq.  «  iiiite,  405-6.  >  Ibid. 
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a  currency  of  six  years  after  its  date,  altliough  their  term  of 
payment  should  have  arrived  before  the  act     It  was  not 
meant  to  apply  to  those  bills  or  notes  which  were  granted^ 
indeed,  before  Idth  May  1772,  but  of  which  the  term  of 
payment  did  not  arrive  till  after  that  date ;  for  these  were 
comprehended  under  the  preceding  clause,  which  declares 
the  six  years  to  run  from  the  time  when  bills  or  notes  be- 
came exigible,  and  by  that  declaration  gives  them  a  cur- 
rency of  six  years  from  their  term  of  payment,  as  much  as 
if  they  had  been  granted  after  15th  May  1772.     The  clause 
now  in  question,  if  applied  to  such  bills  or  notes,  would, 
contrary  to  its  manifest  intention,  have  reduced  their  cur- 
rency to  less  than  six  years  from  the  term  of  payment,  in- 
asmuch as  it  makes  the  six  years  run  from  15th  May  1772. 
The  true  meaning  of  this  special  clause,  when  connected 
with  the  more  general  clause,  seems  to  be,  that  bills  and 
notes  granted  after  15th  May  1772  must  be  made  the  ground 
of  action  or  diligence,  either,  like  other  bills  or  notes,  with* 
in  six  years  from  their  term  of  payment,  agreeably  to  t^e 
general  enactment,  or  in  six  years  after  15th  May  1772,  a<* 
greeably  to  the  other  clause,  in  cases  when  that  clause  be- 
comes necessary,  from  their  term  of  payment  being  previous 
to  the  date  of  the  act,  in  order  to  give  them  a  currency  of 
six  years.    Agreeably  to  this  construction,  it  was  decided,  ^ 
in  the  case  of  a  bill  granted  hefore  15th  May  1772,  viz.  in 
April  1772,  but  not  payable  till  after  May  1772,  viz.  ninety 
days  after  date,  that  its  efficacy  depended  on  raising  dili- 
gence or  action  upon  it,  within  six  years  after  its  term  of 
pajrment^  and  not  after  15th  May  1772. 

Xhe  act  provides,  that,  in  order  to  preserve  the  efficacy 
of  a  bill  or  note,  diligence  must  be  ^^  raised  and  executed, 
««  or  action  commenced  thereon,"  within  the  period  of  six 

>    Xweedie  and  others  v.  Gibscn,  5th  March  1782,  Morr,  11125. 
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yearsy  as  already  explained.  The  dUigenoe»  in  order  to  be 
effectual  fi>r  this  purpose^  must  be  complete.  It  iritt  not 
therefore  be  enough  that  letters  of  homing  are  raised,  un- 
less a  charge  is  also  given  on  them*  It  has  aocordni^ 
been  decided,  that  letters  of  homing  without  a  chaig^  al- 
though a  suspension  was  raised  bif  lie  iMter,  did  not  iitftf- 
rupt  prescription  of  a  holograph  bond ;  i  and  the  same 
rule  appears  to  be  deducible  from  the  words  of  the  act  witk 
reference  to  bills  and  notes.  On  the  same  principle^  it  iias 
been  held,  ^  that  the  registration  of  a  protest,  not  loUoved 
by  diligence^  was  not  an  interruption  of  the  prescr^tkOi 
There  was.  not  here  any  diligence  '*  raised  and  eKeculed;^ 
the  registration  was  merely  a  preliminary  st^  to  diUgenee; 
and  though  such  registration  is  declared  by  statute  to  ibni 
theground  <^dilig«ice^  as  if  it  had  been  a  decree  of  ttg^ 
tration,  yet  it  is  not  therefore  to  be  held  equiTalent  to  ad»' 
cree  Q(>tained  in  an  action,  but  will  merely  have  the  s|»> 
eial  cfibct  cdnferred  on  it  by  statute.  Any  diligenoe,  whe* 
ther  merdly  by  homing,  or  by  arrestment,  poinding  or  in* 
hibition,  appears  sufficient  to  interrupt  the  prescriplkAi 
since  the  statute  refers  generally  to  any  diligence  ^  rsiaid 
*<a&d  executed."  On  the  other  hand,  the  kindofaetioi 
necessary  to  interrupt  prescription  must  be  raised  by  the 
creditor.  A  suspeiision,  by  the  debtor,  d  a  homing  raisad 
but  not  executed  by  the  creditor,  will  create  no  intermptioDi ' 
It  will  be  enough  that  the  action  has  been  <<  commenced.'* 
A  eitMion,  theref<Mre^  to  appear  in  Court  will  be  snScaaati 
although  such  a  citation,  if  not  followed  by  other  proceed^ 
ings,  will  itself  prescribe,  unless  it  is  renewed  widdoi  aeroi 
years.  ^    When  the  process  has  been  called  in  Oeort,  die 

>  Wrighi  V,  Wright  Utb  Dec  1717,  Morr.  \\%». 

'  Dcmglaa,  Heron  and  Co.  v.  RidiaitliOD,  8Gch  No?.  1784^  Morr.  11187. 

'  Wright  V.  Wf^bt,  note  1.  «  1666^ «.  HH 
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daim  wm  m  ftitare  be  liable  to  no  other  preieriptiim^  bift 
llie  \mg  presei^tion  of  Ibrty  jetm.  An  actkm  cannot  be 
held  fa  «  coomiclioed,''  in  t^rtM  of  die  mt^  unless  both  thb 
summons  and  the  exeeution  of  it  «re  complete*  It  has  be^h 
therefiM'e  decided,  ^  that  ^^mtimons  <m  a  bill  was  not  efte- 
tual  to  interrupt  pfesoriptiony  when  the  exeGatien  of  it  was 
not  subscribed  bjr  the  witnesses,  in  .terms  of  the  aet  MBS, 
c*  4.  The  summons  itself,  too,  must  refer  specially  to  the 
bill  or  noti^  It  being  required  that  action  shsil  be  cc»uttenced 
» IhereM  f  and  therefore  it  has  been  held,  >  that  a  citaticm 
on  a  bkmk  admiral  precept  cannot  mtemipt  prescriptioQ. 
As  die  bill  or  note  is  supposed  stUl  to  subsist,  tiie  summons 
ought  to  be  libelled  on  it,  and  not  merely  on  the  debt  con- 
tained  in  it,  as  m  the  case  of  a  sunusions  brought  on  the 
ground  0f  the  debtor's  acknowledgment,  or  with  a  riew  to 
his  oath,  ^er  the  bill  or  note  has  been  preserihed» 

in  ovder  to  commence  action  to  the  eflfect  c^  interruptiug 
prtscripCion,  it  la  not  necessary  diat  the  holder  should  raise 
a  separate  action  upon  Ae  bill  or  note^  ptt>i4ded  he  makesa 
judicial  dediand  on  which  decree  can  be  competently  pro- 
nounced in  his  fitvonr,  though  it  were  in  a  process  brought 
for  his  benefit  in  common  with  other  creditors.  It  has 
therefore  been  decided,  that  the  prescription  on  a  bill 
is  intemipted  by  production  of  the  bill  and  registered 
profit  in  a  process  for  ratddug  and  sale  of  the  d€i>tor's 
estate.  ^  The  same  eflfect  f<dlow&  from  lodging  a  bill  or 
note^  with  an  oath  of  Terity,  in  the  bands  of  the  interim 
lactor  in  a  sequestratioii,  or  sheriffclerk  acting  as  such, 
or  the  trustee;  it  being  decjared  by  die  bankrupt  act^^ 
that  such  production  of  the  grounds  of  debt,  with  ate 


1  BsiUie  9.  Doig,  Sd  March  179a»  Mair.  11286. 

*  Gordoa  v»  Bogle^  S3d  June  1784^  Morr.  11187. 

*  Douglas,  Heron  and  Co,  «.  RichardflOD»  2GUi  Nor*  1781^  Morr.  11127. 
«  M  O.  Ill,  c.  187,  $  58. 
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<x4h  4>f  verity*  <<  AsH  haye  the  some  ttflbct  at  to  iatanttiftimg 
.«<  pM80i^tk^  of  9#ery  l»id»  from  the  {leijod  <^  sqcIi  prar 
/( du«tio%  as  if  a  pro^r  action  had  been  laified  on  the  Mid 
,«« grounda  of  d^bt  agabst  the  bankrapt  and  against  the 
<<  tr^stee.''.  A  tlfim  made  in  a  niiillipl€|K»ndiiig  bioi^g^ 
fiir  distribution  (^  the  debtcMr's  foods,  or  generally  ^  in  muj 
:^  other  pvooessofooBipetitkMi/'  ^  troidd  seem  to  be  eqpnlly 
.effectuaL 

A  deciee  eootaffetentlyobtiiiled  within  the  years  of  pn* 
ascription  a^^st  one  of  the  acceptors  in  a  bill  interrapte 
pre8C]7ption  as  to  all  of  them;  £»r  diis  neoessarfty  impUss 
that  action  has  been  <<  commenced"  in  terms  of  the  stately 
whidi  does  not  distingaish  betweai  the  eommencement  of  it 
against  ime  of  the  parlies  only,  or  against  the  whcle.  *    Bat 
mjf  decreet  in  order  to  be  aneftctual  intemiptioQ*  moat  he 
obtained  by  the  creditor  hanseif  in  the  bill  or  note.    Tfam^ 
althoi^  the  debtor  in  certain  bills  brooght  *  an  aodon  •- 
.gainst  his  soii^  who  had  been  taken  bound  to  tdkmhim 
.from  them^aiid  obtained  decree  c£  rdief  within  die  yons 
of  prescriptira,  thisdacree  was  found  to  be  of  m>  aeaS  lo 
the  creditor's  representative  in  an  action  by  him  agaiasl'ihe 
original  debtor's  giyuodscm,  by  way  of  mtermptii^  pieiny' 
tion,  although  the  creditor  himiel^  along  with  othercasA- 
rtors,  whose  claiips  were  the  snbgect  of  the  action  of  idK 
had  prodttced.the  bills  in  that  action,  and  deponedea  ihn 
verityof  their  debts,  s  The  decree  was  hrid^notwiOtftaaAifr 
.to  be  reB  iniar  qUoB  ado,  of  which  the  o^editor^as  hemsai» 
party  to  the  action,  was  not  entkled  to  aiwil  hisBseK  la 
was  also  held  thiM;  the  decree,  being  merely  one  of  idia^ 
could  not  imply  the  subsistence  of  the  debt  during  the  ok 

*  1  Bdl,  306. 

'  This  point  wag  dedded  in  Gordon  p.  Bdgle,  83d  June  17B4y  Moir.  I1IS7. 

•  Viacoimt  Atfmthnol  p.  Douglas,  Sd  Maidi  1795,  Motr,  111» 
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yeari;  siiice  the  prksary  dditor,  who  pursued  the  relief 
naf^t  have  afterwards  paid  the  bills,  and  sinoe  the  process! 
of  rdief  would  not  have  been  less  necessary,  thoi^h  he  had 
paid' the  bilk  before  it  was  raifted. 

When  no  diligenee  is  raised  and  executed,  or  action  com-^ 

meaoed,  within  m  years  on  a  bill  or  note,  it  then  ceases  to 

be  "  of  forces  or  effectual  to  produce  my  diligence  or  ac* 

'^  tiao.''    An  action  may,  indeed,  be  brought,  after  expiry 

of  the  six  years,  for  the  debt,  and  be  made  good  in  die 

manner  to  be  afterwards  explained.    But  an  action  libelling 

on  the  bill  alone,  and  concluding  for  payment  of  it,  will  be 

inept   A  decree  obtained  in  absence  on  such  an  action  will 

afford  no  ground  for  diligence,  either  against  the  debtor^ 

estate  or  his  person ;  and  a  charge  given  on  such  a  decree 

ought  to  be  suspended  without  caution  or  consignation.  ■ 

But  sudi  a  decree^  when  produced  in  a  ranking  and  sale  of 

the  debtor's  estate,  affi>rds  at  least  good  prinuifiKk  evidence 

in  a  question  with  the  eommon  agent,  when  the  debtor  does 

not  himself  object ;  tor  the  plea  of  prescription  is  personal 

to  ban ;  and,  if  he  does  not  challenge  the  decree  on  this 

groiuad,  it  maybe  presumed  that  he  forbears  to  do  so,  from 

knowing  that  the  debt  can  be  proved  by  his  oath.  ^    The 

same  principle  seems  to  have  been  applied  in  an  earlier 

case,^  wh^e  a  party  being  bound  by  a  separate  letter  for 

payment  of  a  bill,  which  had  undergone  the  sexennial  pre- 

scHption^  but  on  which  decree  in  absence  had,  notwith-> 

standing  been  obtained  against  the  two  acceptors,  the  gua-^ 

ranter  was  found  not  entitled  to  plead  that  the  bill,  which 

was  the  principal  obligation,  was  extinguished,  and  that, 

>  1  3ell,  dOQ. 

*  This  point  u  said  to  have  been  thus  decided  in  the  case  of  E.  Black  and 
others  v.  The  Comnxm  Agent  in  the  Ranking  of  Sh^^*s  Creditors^  16th  J%n. 

js^a  2  Shaw,  na 

'  Howiflon  V.  Howison,  7tb  Dec.  1784^  Morr.  1103a 
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t{i«rfefei^»'  Me  Miwsoiy  oUi^fBlMii  im  alio  %3EliBgakbRL 
TJh)  'decne  in  ^denc&^ims  probaUy  held,  for  Ae  retiini 
sM»d  .in  tbe  pnowlaiig  case,  to  be  prima  Jbde  mdemet  of 
the  subsistence  of  the  debt.  But,  though  audi  a  dtcMe  mwf 
thm.|>r»i!ikide  e  iiartjr  who  is  bound  fisr  the  debt,  by  m  scpa- 
mte  oUsgailion,  fi'am  pleaduig  its  ^dfaietioii,  it  cattnot  mth 
stilttte  the  dcftit  against  aoj  other  ctdigants  in  the  bili  or 
np^  who  due  not  parties  to  the  decive. 
:  BuA,  iiBboi^h  die  bill  ^r  note  becomes  thns  inefieetdsl, 
the  debt  is  not  dierefore  extii^fiiished*  In  the  lH  phoe» 
Kihti  elaitn  for  whidi  it  is  grsated  ims  been  eenatitnfiidy^die* 
thel^  hefi»e  or  after  the  date  of  the  bill  or  uolie^  by  a  scp^ 
inete.ohifgatiDD,  which  would  bsve  afforded  groaid  of  adioa 
or.diligODce  though  diere  had  been  no  bill  or  note,  that 
obligation  will  remain  entire  without  the  least  refeaenoe  te 
the  bill  or  note,  unless  there  is  reason  to  bdiere  that  dns 
document  was  taken  as  asubstituteibr  it  Thus,  ihneas^^ 
wbete  the  debtor  in  a  bill,  at  the  time  of  graiiting  it*  Ifte* 
itiae  subscribed  a  doqi|eted  account  distind  from  the  bil^ 
in.  whi(A  lie  admitted  the  deb^  the  Court  sustaiaed  adioa 
for  the  debt,  ahhougb  the  bill  was  praicribed.  Itwouid 
iif4)ear,  indeed,  that  the  nugorky  of  the  Court  in  this  ease 
adopted  a  doctrine  which  lias  been  diaken  by  the  antlMnl^ 
offerer  -cases,  vi?.  that  thb  doquet  should  betdbau,  in  esi^ 
nectionwidi  the  bill,as  an  acknowledgment  by  the  Asbioi^ 
wiit  of  die  debt  contained  in  it,  widiout  regard  to  the  di^ 
cuaastance  of  its  having  been  granted  before  the  eaqpiiy  ^ 
the  six  years.  But,  ind^endently  of  this  ground  of  ju4^ 
ipcsol^  the  doquet  appears  to  have  been  efiectual  as  a  sep- 
rate  obligation.  In  a  later  case,  ^  where  a  bill  had  been 
granted  for  payment  of  a  sum  previousLy  due  under  a  daose 

>  Cunpbell  v.  CampbeU  and  Stewart,  19th  May  1797,  Mon.  164& 
•  Sinclair  v.  Sinclair,  IStli  Dec.  1893,  8  Sbsw,  600. 


/Pm>PF  OF  THR  DEBT  BT  WRIT  Oft  OJLTH.         6S1 

'Of  wftrraodi^  i]»  A  cMii!«jMatcc  of  landb^ 
eree-arbitra],  the  Court,  holding  that  the  anginal  ohUgstioti 
still  aa^istedi  gave  oflEeet  to  an.acticm  bnnq^t  upon  it,  al- 
though the  biU  was  prescribed* 

2dfy3^  The  statute  providea  a  eertaiu  mode  of  proo^  hy 
which  the  .dd[>t  contained  in  Mjr  bill  or  note  may  be  esta- 
blished, even  after  the  years  of  prescription.    In  order  to 
understand  the  enactsient  on  this  subject,  it  is  necessaty  to 
compare  it  mth  the  preceding  enaetmenL    That  eBactmeiit 
bearsi  that  unless  diligence  or  action  is  brought  within  sbt 
years,  as  already  expkuned,  the  bill  ornate  shall  be  no  longi- 
er  ^'  of  force^  or  effectual  to  produce  diligence  or  action*^ 
But  it  is  thereafter  provided^  ^  that  it  shall  and  may  he 
**  lawful  and  competent,  at  any  time  after  tiie  expiratim  of 
«  the  suL  years,  to  prove  the  debts  ooitfmiied  in  die  said 
^<  bills  and  promissory-notes,  and  that  the  same  ar$  ruUi^ 
<<  awmg^  by  the  oaths  or  write  of  the  debtor/'   These  enact- 
ments were  not  meant  to  interfere  with  any  separate  and  dis^ 
tinct  obligaticm  which  the  creditor  might  have  for  the  debt 
contained  inthe  bill  or  note.    But  when  no  such  obligaticHi  i$ 
in  question,  die  statute  establishes  a  presumptiOBi,  from  the 
mere  lapse  of  the  six  years,  that  die  debt  contained  ift  the 
bill  M  ikotfi  has  been  paid,  inasmuch  as  it  gives  the  creditor 
no  other  means  of  recovering  the  debt,  exc^  that  of  pw^- 
vin^  by  the  debtor^s  writ  or  oaUi,  not  only  its  constitatioi^ 
but  that  it  is  still  <<  rettrng  moingJ's     A  ftilure  in  this  last 
point  would  he  fatalf  aUhough  he  should  establish  the  ftrstt 
Durio^  the  currency  of  die  mx  years,  the  creditpr^s  posses^ 
sion  of  the  bill  or  note  is  sufficient  to  establish  the  claim  a- 
gainst  the  debtor,  and  it  remains  with  him  to  prove  pay- 
ment.    But  the  lapse  of  the  six  years  extinguishes  the  hiU 
or  note  as  a  ground  of  action,  and  leaves  no  presumption 
even  that  there  is  any  debt  whatever,  unless  its  subsistence. 
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as  wdl  as  its  tonstitutioiiy  is  proved  by  the  creditor  in  the 
mode  prescribed.' 

If  this  matter  is  refenedy  in  terms  of  the  8tatate>  to  the 
debtor's  oath,  it  will  not  avail  the  creditor,  miless  the  debfr> 
or  either  depones  in  express  terms  that  the  debt  is  still  rest- 
ing owing,  or  states  facts  which  lead  necessarily  to  that  coo- 
dosion.  The  same  doctrine  is  likewise  applicable  when  the 
debtor's  writ  is  adduced  in  evidence ;  since  it  likewise,  in  or- 
der to  have  the  efiect  required  by  statute,  must  instruct  thst 
the  debt  is  *'  resting  owing."  It  has  been  found  that  tiiis 
is  sufficiently  instructed  by  any  writing  of  the  debtor  subse- 
quent to  the  six  years,  which  acknowledges  that  the  ddK 
snbsisted  at  its  date ;.  for  such  writing  is  held  to  raise  a  new 
presumption  against  the  debtor,  which  he  is  bound  to  redar- 
gue by  shewing  that  the  debt  has  been  paid.  Thu%  in  eofe 
case,  1  a  letter  written  by  a  debtor  to  the  creditor  after  tlifc 
six  years,  requesting  him  ^  to  send  a  copy  of  the  bill,  and  die 
^<  payments  made  on  the  back  of  it,  so  that  he  might  settk 
*^  the  balance,''  was  held  sufficient  to  warrant  an  action  for 
payment  of  this  balance.  The  same  efiect  has  been  jusdj 
given  to  markings  of  interest,  made  i0er  the  lapm,  oftk^  ms 
tffOTMf  in  the  debtor's  handwriting ;  ^  for  these  mailm^  a- 
mount  to  an  acknowledgment  by  his  writ  that  the  princ^ 
sum  was  due  after  the  lapse  of  the  six  years,  and  therefor  s^ 
ford  ground  to  believe  that  it  is  still  resting  owing,  unksihe 
proves  the  ccmtrary.  Similar  markings  of  partial  payuianti 
to  account  of  the  principal^  made  and  entered  after  the  lapse 
of  the  six  years,  have  the  same  efiect,  as  they  imply  a  sob^ 

>  RuMdl  V,  Fidric^  2dd  May  1791^  Morr.  lllSa 
*  In  Foguton  v.  Bethune,  7th  March  181 1»  F.  C,  action  for  die 
ceitain  faUb  wai  fliiitained»  in  consequence  of  markings  of  intcresi 
faiUa  in  tiia  ddblor's  handwiitbg,  and,  in  one  case,  entered  in  his  beob^ 
lapse  of  the  sU  years. 
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lor  acknowledgineBt  with  regard  to  the  balance  ct  the  debt^ 
Thus^  in  pne  case»  ^  where  the  representative  of  the  original 
debtor  in  a  bill  had  made  a  partial  payment  after  the  six 
years,  and  marked  it  on  the  bill  with  his  own  hand^  the 
Court  sustained  action  for  the  balance,  in  respect  of  <*  the 
^<  partial  payment  of  the  debt  in  question,  subsequent  to 
f*  the  running  of  the  sexennial  prescription,  and  other 
^  circumstances  of  the  case."  In  another  case,  >  already: 
noticed,  where  it  was  decided  that  such  markings  during 
the  currency  of  the  six  years  did  not  interrupt  prescript 
lion,  it  was  implied  that  they  would  have  established  the 
debt,  if  they  had  been  dated  after  the  six  years.  Such 
markings,  however,  to  be  effectual,  must  be  made  by  the 
debtor  himself,  or,  if  he  is  dead,  by  his  representative,  in 
order  to  make  him  liable.  ^  Markings  of  interest  by  the 
debtor's  factor  will  have  no  eflfect,  although  the  payments  to 
which  they.re^  have  been  also,  regularly  entered  in  the 
fac^ry  a(vcpupts*  ^  But  entries  of  such  payments  made  ii| 
the  debtor's  bOQks  by  his  clerk  after  the  six  years  have  been 
held  to  prove  resting  owing;  the  debtor's  books,  whether 
kept  by  himself  or  by  a  person  acting  under  him,  being  pro^ 
perly  his  writ.  ^ 

On  the  other  hand,  it  seems  to  be  now  established,  that 
in  g^ieral  no  written  acknowledgment,  whether  express,  or 
implied,  as  in  the  case  of  markings  of  interest  or  partial 
paym^ts  to  account  of  the  principal  sum,  can  form  a  ground 
of  action,  when  it  is  made  before  ex|>iryof  the  six  years. 
The  creditor,  it  will  be  observed,  after  he  has  suffered  the 
prescription  to  run,  is  bound  by  the  statute  to  prove  that 

<  Scott  V.  Gray,  3d  Feb.  1784^  Morr.  II126. 

'  RimeU  V.  Fairi«,  ante,  682,  note  I.  '  Scott  v.  Gray,  anie,  note  I. 

*  Ferguson  p.  Bethune,  7th  March  1811;  F.  C. 

*  BUnr  and  others  in  ranking  of  Shaw*s  Creditors,  ISth  Jan.  18123,  2  Shaw, 
H8. 
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Ikb  flebt  if  £litt  <*  xeitiig  oiriog.''    Bat  neitber  a  doiotw 

plied  i^  a  natrhiag  pf  intoegt  ot  of  •pattuJ  piyinBBt»  lAea 
Ihiasfi  take  plaoa  befoie  cKpitjr  rnf  th6  six  jeflr%  aibcii 
inlgenbrid  efea  a  p^ieswi^iion  tliait  the  dabtatail  joaalmm 
^  ififtiifg  owing''  after  the  lapae  of  the  la  yearns  ;  fior  it 
tfaoagh  Ait  vhdic^  or  a  pait  of  the  principal  amn  may  dn 
jgppoajrto  hate  been  due  at  ode  pattiealar -period  <if  the  si 
ffBmfitmtij hare  beftnaU  paid  befoie  Ibty  eiqnied*  Ita 
]fl(ieed  possibki  te  iitugineen  ea^rwie  casct  ^suctt  ae  aa  t& 
kno^Uedgment  of  the  debt  granted  the  Tcry  day  before  tk 
ibc  yeaie  elq^se,  and  ^wilh  the  evident  view  of  ftttahiinhiiy 
thie  gabeirtenoe  of  the  debt  Sach  an  aqknowledgmeot  oi^ 
be  probfiMy  held^  aa  was  once  found,  ^  to  inatmet  iwiim 
oe<n|^  oa  nMieh  as  if  it  hed  been  gnmted  after  the  lifii  d 
the  staL  y^aiss.  But,  wdese  in  euoh  special  sironnMtMioft 
no  aeliiewledgiiient  graftted  durtag  the  dix  yeara  oan  hsM 
this  eAM;t»  because  ii  dees  tx)t  effiird  that  pMHtf'of  s*  rsHof 
«  o#]n^'  which  the  crsditor  is  required  to  addnccw  It  e« 
iaid  in^the  eas^  last  referred  tc^  ^  thatsooh  an  aeknewMg- 
ment,  as  tt  proires  Ae/SiidMistetteQ  of.tbe  debt  at  its  dgs^ 
ought  to  form  the  commencement  of  a  new  testti-  fro—  tihick 
pMscilptioii  should  111%  aUd  diet  dus  new  -period  of  pR^ 
icription  cannot  be  lAs  tiian  six  yeass*  But  this  docttisi 
^ir^eetdi  from  a  misoonecption  of  tlie  natase  of  sach  an  se* 
Imowledgment  If  the  ^  acknowledgment  fonas  in  itself  s 
diatktpt  ami  independMt  obligation,  then,  as  ab-eadj  ehev& 
to  Ikas  no  eoneern  with  the'  sexennial  prescftplioa.  Btf  if 
It  does  tiot,  h  dm  be  of  tie  use  duiii^  the  sixyeata  in  pre* 
ving  the  subsistence  of  the  debt,  because  tlve  bill  is  the  best 

1  LindMyi  v.  Moffiits,  ]9th  ^y  1797,  Men.  11137.  . 

'  Kkfe.  opinions  of  ibe  nujofity  qi  ^  Coiut  in  i|^iocl|»x8  p«  Mpekfa^  boU  J 
A  fltmilar  opinion  was  also  expressed  by  sereral  of  Ac  Jndgcs  in  Vbtoubik  Ar- 
iMithnoi  V.  Dooglasi  9d  March  1795,  Morr.  11183. 
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f9$o{  of  it  during  ibe  whole  of  that  period.  So  long,  there-^ 
fotSdj  vA  the.  bill  subsislSt  the  currencj  of  the  prescription 
must  bear  refer enoe  to  it  alone.  But  when,  by  the  lapse  o£ 
the  six  yeatSf  the  bill  ceaaes  to  be  ^  of  force,  or  effectual  to 
^  produce  diligence  or  action/'  the  only  remaining  way  of 
^  making  good  the  debt^'  is  to  prove  its  subsistence  ai  Ad 
time  by  the  debtor's  writ  or  oath.  This  however  is  not  proved 
by  the  ddbtor's  written  acknowledgment  of  its  subsistence 
daring  the  currency  of  the  prescription,  since  it  may  have 
aubaistod  then,  and  yet  have  been  discharged  before  the 
jTaate  of  prescription  expired.  Indeed,  the  act  plainly  efr* 
tahHshisi  *  presumption  to  this  effect,  aince  the  creditor  is 
required  to  ptooe  '<  resting  owing,"  after  the  lapse  of  the 
preScriptioa. 

The  same  principle  is  also  applied  with  regard  to  the 
triennial  prescription  of  merchants'  accounts,  though  the 
mdde  of  its  application  is  somewhat  different,  from  th<i 
diffifcrent  nature  of  the  subject  The  statute  establishing 
that  prescription  enacts,  that  all  actions  for  such  accounts, 
'*  and  other  the  like  debts  that  are  not  founded  upon  writ- 
<*  Sen  obligations,  be  pursued  within  three  years,  other- 
«  wise  the  creditor  shall  have  no  action,  except  he  either 
<*  prove  by  writ  dr  by  oath  of  his  party."  The  exception 
here  stated,  though  its  terms  are  not  so  express  as  those  of 
the  sexennial  act,  is  understood  to  mean  that  the  creditor, 
after  the  kpse  of  three  years,  has  the  burden  of  proving 
the  actual  subsistence  as  well  as  the  constitution  of  the 
debt:  ^  No  doubt,  it  has  been  held,  that  a  note  holograph 
of  the  debtor,  acknowledging  certain  furnishings,  proved  the 
subsistence  of  the  debt,  though  granted  before  the  expiry 
of  the  three  years,  ^  or  even  that  a  written  order  for  furnish- 

>  1  BeU,  252;  Tait  on  Evidence,  459. 

>  Donaldson  v.  Murray,  IdCh  Jan.  1766,  Morr.  11110. 
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logs  entitled  the  pncsueTf  «fter  the  kpae  <^  the  doee  yMi% 
to.  proye  the  actnal  fumkhiiigB  by  witnesses.  ^  Bitt  -fts 
origiqAl  debt  mighty  from  its  otttuve^  haye  been  i»0«ad 
by  witnesses  without  wrisiiig ;  and  when  written  endence 
did  intervene^  it  fonned,  with  reference  to  this  kkid  of 
fiimishingSy  a  new  and  distinct  ground  of  obligaftioiw  It 
was  therdfore  presumable^  that  the  debtor  w<mkL  not  selds 
the  claim  without  taking  written  evidence  of  its  payment  to 
counteract  this  his  written  obligation.  In  bills  or  iic^e%  an 
the  contrary,  a  written  acknowledgment  granted  doiaig  the 
sixyears,  unless  it  forms  a  valid  obligation  by  itseli^  in  whidi 
case  it  may  be  the  ground  of  a  separate  aotioiiy  does  not  at 
all  change  the  nature  of  the  daiiUy  since  the  bill  or  noli^so 
long  as  it  is  effectual,  forms  in  itself  the  best  evidencecf  tiie 
debt.  It  therefore  continues,  during  the  whole  six  yeaiSi 
to  be  the  primary  obligation  to  which  done  the  presoi^ 
tion  bears  reference ;  and  hence  no  acknowledgment  cf!  tke 
debt  can  prove  resting  owing  in  the  manner  sequind  tf 
the  statute,  unless  it  has  been  granted  after  the  eflkacy  sf 
the  bUl  has  ceased,  viz.  after  the  six  yearfr 

In  En^and,  even  the  slightest  verbal  admowled^neat 
of  a  debt,  or  a  payment  to  account,  though  made  within  the 
six  years,  which  is  the  period  of  prescription  fixed  fay.  die 
statute  of  limitations,  takes  the  claim  out  of  that  atatala 
This  point  seems  to  be  fixed  by  a  train  of  decisions^  ?  al» 
though  it  has  been  doubted  whether  it  would  now  be  ss 
decided  if  it  were  still  open. '  But  the  doctrine  so  fissd 
appears  to  rest  on  a  principle  peculiar  to  the  law  of 
land,  visE.  that  even  a  verbal  promise,  unless  in  certain^ 


>  Diduon  v.  Mattttlaj,  M  July  1661,  BAorr.  11090. 

"  Vide  cases  coUected  in  Selwyn's  Law  of  Nisi  Fkius,  i,  135-9,  M 

'  Per  Lord  Ellenborougb,  in  Bryan  v.  Honeiiia%  4  Eatt  6031 


WRITING  WITHIN  THE  SIX  YEARS.  687 

*whtre  writing  is  necessary,  or  an  implied  promise,  such  as 
is  constituted  by  a  partial  payment,  when  made  for  a  suf- 
ficient consideration,  which  even  a  debt  otherwise  barred 
by  the  statute  of  limitations  is  held  to  be^  >  amounts  to  a 
new  contract,  and  therefore  forms  in  itself  a  good  ground 
<3f  action.  ^  The  common  action  on  such  debts  is  an  as- 
sumpsit to  which  the  plea  founded  on  the  statute  of  limita- 
tions is,  <<  wm  assvtmpBit  u^fifHi  sex  amnios!*  But  such  an  ac- 
Imowledgment  as  has  been  now  mentioned  authorises  the 
pursuer  to  reply,  *^  oMumpsU  vfifra  sex  annosy**  since  it  is  in 
itself  a  complete  undertaking.  It  has  been  already  shewn, 
that  the  effsct  even  of  a  written  acknowledgment  is,  by  the 
law  of  Soothuid,  altogether  different 

Although  the  doctrine  now  stated  may  be  considered  as 
settled,  the  Court  have  at  different  times  entertained  va- 
rious opinions  with  regard  to  it.  In  the  first  case  which 
seems  to  have  occurred  on  the  subject, '  the  Court  adopted 
the  rule  now  established, '  by  deciding  that  a  letter  to  the 
creditor,  written  on  the  same  date  with  the  bill,  and  in 
which  it  was  inclosed,  though  it  contained  an  acknowledg- 
ment of  the  debt,  did  not  elide  the  defence  of  prescription. 
The  same  principle  was  followed  in  the  next  case,  ^  in  which 
the  Gourt  clearly  laid  down  the  distinction  between  written 
acknowledgments  granted  before  aiid  after  the  six  years,  by 
deciding,  Is^  That  markings  on  a  bill,  in  the  debtor's  hand- 
writing, of  partial  payments  made  during  the  six  years,  did 
not  obviate  the  plea  of  prescription ;  Sd/y,  That  a  letter 
implying  an  acknowledgment  of  the  balance  due,  which  wad 
yrritten  by  the  debtor  to  the  creditor  during  the  six  yearsi 
y93s  equally  ineffectual ;  but,  Mbfy  That  the  debt  was  proved 

>  2  Blacksl.  Comm.  445.  •  Id.  3,  157. 

*  Buclian  v.  Robertson^  BarclAy  and  othen,  31st  Jan.  lI'BT,  Moir.  1II28, 

«  ^ascU  V.  Fairie,  33d  May  1792,  Morr.  11130. 
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by  A  letter  of  the  sBoie  purport^writteii  bjr  the  ddMar  to 
creditor  after  the  mx  yesrs*  In  a  sufaeequeitt  case  tinmif 
noliccdi  1  some  of  the  Judgea  appear  to  haTe  faddy  dMt  en 
•clmowledgment  of  the  debt,  thongh  made  dnring  ifae  aiz 
years^  formed  a  ierminm  ftom  which  a  new  sexemU  pee- 
soription  ought  to  c^nieence*  But  it  is  said  to  baw^  bees 
ifae  general  opinion  of  the  Cottrt»  that  no  sndi 
I^dgmetit  could  interrupt  the  prescription  on  the 
leas  it  formed  in  itsdf  a  distinct  and  independent  ol 
tion.  This  doctrine  has  been  already-  e^qf^Mied.  *  Ibe 
l^ase  Was  decided  on  another  ground. ' 

The  next  case^  was  one  where  the  debtor  had  ackoov- 
ledged  the  debt  by  a  writing  dated  the  very  day  befilte  the 
Upae  of  the  seocenmal  prescription  on  the  bilL  It  whs 
therefore  in  the  hi|^est  degree  improbable  that  the  debl 
^ould  have  been  paid  on  the  very  next  day;  and,  indesit 
as  the  aoknowledgmait  in  question,  beii^  an  inventsay  cf 
the  deceased  creditcw's  effsets,  in^ndkig  the  bfll,  wfaidi  the 
debtor  subscribed,  was  granted  for  the  evident  purpeae  ef 
establishing  the  subsistence  of  the  debt»  Acre  was  n 
son  to  thii^  that  the  debtor  would  have  paid  it  the 
day  without  taking  a  receipt.  Hoioe  the  Court 
ly  held  that  this  doeiaMal9  though  granted  widun  dke  sis 
yearsy  afforded  sufficient  proof  ef  resting  owing.  Tlieir  Aa» 
dsiouy  proceeding,  as  it  did|  on  very  special  ciroamatsitrw  ij 
did  not  interfere  with  the  doctrine  alread|y  laid  dovn% 
the  proof  orresting  owing,  after  the  six  years^  reaunna 
the  creditor,  and  that  it  cannot  generalfy  be  instructed 
by  a  writing  granted  after  the  six  years.  Sevea  of 
Judges  took  this  view  of  the  matter,  resting  their  juJ^iMia 
entirely  on  the  specialties  of  the  case,  and  holding  that 


'  Visoount  Aryratfanot  «i  I>oiiglM,  inia^  684^  BBit  & 
*  Lindfltyf  v.  Moffkts,  19th  May  1797,  Morr.  IIIM 


it 
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written  acknowledgment  granted  during  the  six  years  could 
obTJaCe  prescription,  unless  it  emountedy  as  they  conceived 
the  aoknowledgm^it  in  question  to  do,  to  complete  proof  of 
resting  owing.     But  the  majority  held,  that  though  Ae  hHH 
was  cut  off  by  the  lapse  of  six  years,  the  subsistence  of  the 
debt  dler  that  period  must  in  every  case  be  *<  determined 
<^  by  the  common  rules  of  law ;"  that  ^  a  clear  acknowledg'* 
*^  ment  of  resting  owing,  after  the  term  of  payment  of  the  bill, 
"  and  within  the  six  years,  certainly  proves  the  debt  to  be 
<<  then  due,  and,  of  course^  forms  a  new  termvms^  from  which 
<<  prescription  must  commence ;"  and  that,  ''  to  give  no  e& 
<*  feet  to  an  acknowledgment  of  resting  owing  within  the 
six  years,  in  any  case  where  there  is  a  possibility  of  the 
bill  being  paid  before  their  completion,  would  be  to  in^ 
<*  troduce  an  indefinite  and  arbitrary  course  of  prescription- 
^  unwarranted  by  the  statute,  the  length  of  which  would 
<<  depend  entirely  on  the  time  which  was  to  run  between 
<<  the  date  of  the  acknowledgment  and  the  expiration  of 
<'  the  six  years,  and  which  might  be  only  a  year,  a  month, 
^'  a  week,  or  a  day,  according  to  circumstances/'     It  haa 
been  i^eady  shewn,  ^  in  opposition  to  one  part  of  this  rea- 
soning, that  an  acknowledgment  cannot  form  the  ground  of 
a  new  course  of  prescription  commencing  at  its  date,  but 
that  the  prescription  has  reference  solely  to  the  bill  or  note. 
To  rrfuse  effect,  therefore,  to  a  written  acknowledgment 
granted  within  the  six  years,  is  not,  as  was  here  maintained, 
to  subject  the  acknowledgment  to  an  arbitrary  course  of 
prescription,  ending  with  the  six  years,  and  consequently 
varying  in  its  duration  according  as  the  acknowledgment 
granted  a  long  or  a  short  period  before  the  end  of  the  six 
years ;  for  the  prescription  has  no  reference  to  the  acknow- 
ledgment, but  only  to  the  bill.     The  acknowledgment  can- 

^  Ante,  684>  et  seq. 
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not  be  pleaded,  unkw  to  prove)  iioft&jtIiMidNy 
tion  of  dbe  bill  or  note»  that  the  debt  is  still  restn^  owing. 
Thk  is  the  only  test  for  deciding  whether  it  is  araSidil^ 
or  &ot ;  and  the  reason  why  no  effect  isgiven,  in  general^  to 
any  acknowledgments  bat  those  granted  after  the  six 
is  that  the  latter  do  prove  resting  owing ;  whereas 
ledgments  granted  during  the  six  years  afford  no  such  praoC 
except  in  a  few  peculiar  cases  such  as  that  now  died. 

The  notion  adopted  by  the  majority  of  the  Cevrt  in  tiiii 
case,  of  a  new  course  of  prescription  beginniog  firom  the  date 
of  the  acknowledgment,  seems  to  have  been  borrowed  tram 
the  doctrine  of  the  English  law,  that  a  prcmiise  witUn  die 
six  years  bars  the  statute  of  limitations.  But  this  dootriae^ 
as  already  shewn,  ^  is  founded  on  principles  quite  pecoKir 
to  the  law  of  Elngland* 

A  similar  doctrine  with  that  now  mentioned  seems  to  be 
implied  in  the  opinions  expressed  in  a  subaequent  ema^i  ^ 
which,  however,  as  already  shewn>  ^  afforded  an  altogether 
separate  ground  for  the  decision  given  m  iU  But  the  law 
was  at  last  settled  by  two  recent  cases,  ^  which  rdated  to  the 
effect  of  markings  of  payment  of  interest  on  bills.  In  the  fini 
of  these  cases,  it  was  found  that  markings  of  interest  on  a  faiil» 
made  during  the  six  years,  although  corroborated  by  entries 
of  the  same  payments  inserted  by  the  debtor  himsdf  in  las 
books,  likewise  within  the  six  years,  did  not  prove  the 
siatence  of  the  debt  The  Lord  Ordinary's  interloculOT, 
enrer,  was  founded,  not  on  the  circumstance  of  these 
being  within  the  six  years,  but  on  the  cir^^umstance  cftbm 
being  made  more  than  six  years  before  tjia  commenoemem 
of  the  action.     It  is  not  said  on  which  of  these  groimds  ^ 

<  Ante,  em. 

'  Campbell  v.  Campbell  and  SCewart,  mUf  680,  note  I.  '  IbUL 

«  Honburgh  v.  Bethune,  13th  Feb.  1811 ;  FoaiiKm  v.  BcUranei  Till 
1811,  F.  C. 
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Court  adhared  to  bis  Lordship's  interlocutor.  In  the  second 
case^  it  was  decided,  1«^  That  such  markings  could  have  no 
efiecty  unless  they  were  made  in  the  debtor's  own  handwrit- 
ing ;  2<%t  That  though  they  were^  those  of  them  which  were 
made  within  the  years  of  prescription  were  not  efieotual-; 
aadf  j3i%»  That  other  such  markings  made  after  the  six  years 
were  effectual  to  prove  resting  owing.  There  was  in  these 
cases  another  question^  to  be  afterwards  noticed|  viz,  whether 
.the  debty  after  its  subsistence  was  proved  by  such  markings, 
became  liable  to  a  new  prescription  of  six  years.  But  the  de- 
cision may  be  considered  as  establishing  that,  in  general,  no 
written  acknowledgment  by  the  debtor,  made  during  the  six 
years,  will  prove  resting  owing  after  the  bill  or  note  is  pre- 
scribed; for  the  doctrine  which  was  here  applied  to  markings 
of  interest  by  the  debtor  b  applicable  to  all  other  written 
acknQw]e4gments  by  him. 

Supposing  that  resting  owing  is  proved  by  a  written  ac- 
knowledgment, another  question  is.  Whether  the  debt 
thereafter  runs  a  new  sexennial  prescription ;  or  whether  its 
duration  comes  to  be  determined  by  the  rules  of  law  which 
were  adopted  before  the  sexennial  prescription ;  or,  lastly, 
whether  it  is  in  the  situation  of  other  personal  claims,  which 
are  subject  to  no  special  prescription  ?  This  question  was 
raised  by  one  of  the  Judges  in  a  case  already  cited,  >  but 
there  was  not  then  occasion  to  determine  it.  In  a  more  re- 
cent case,^  4fae  Lord  Ordinary  refused  effect  to  certain 
markings  pf  interest  holograph  of  the  debtor,  in  respect  that 
they  were  made  more  than  six  years  before  the  commence- 
meiit  of  the  action.  But  it  does  not  appear  whether  the 
.Court  affirmed  his  Lordship's  interlocutor  on  this  ground, 
or  oa  the  ground  of  these  markings  beiiig  also  dated  before 
the  six  years  on  the  bill  had  elapsed.   In  another  case, '  how*- 

*  Roadlv.  Ftirie^  SddMsy  1702,  Morr.  11139; 

*  Honburgh  v.  Bcthune,  13th  Feb.  1811,  F.  C 
'  Ferguson  v.  Bethune,  7th  March  1811. 
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not  be  pkaded,  taaits^      y^/^^ms  to  be  implied,  mice  imfd' 
tkm  of  the  bill  or '        /^^  ^^^  ^  seiFefttl  Irilk  waBdMt 
This  13  the  only      ^>^^^8filon,  Whether  a  markBig  of  ia* 
or  not;  and  thr     ^^X^eAtoFs  handwriting  had  been  maden 
any  acknowle  J^^^jtars  before  the  comineneeinent  ef  tfce 
ia  that  the  J   /^jf^  trhich  was  less  than  six  years  befere  Ait 
ledgmentf    /^^^'^king  was  nkimatdiy  ascertained  te  hiit 
except  "5     ^^iSOB;  and  therefore  the  debt  was  snstahed 
Th'     jV^j^nding  this  decision,  (which  was  giyeflbt 
^^^      ^jM  ^  ^  iitimber  of  other  bills,  and  involTingtsnoas 
^        /^^^)  ^^^  matter  may  st&l  reqcdre  reconsidendoa 
t^        j^^rittl  to  obserre,  that  there  is  no  question  here  abort 
^^cription  of  the  bill  or  note ;  for,  as  the  six  years  <f 
^rrency  are  supposed  to  have  elapsed,  it  is  no  longer  i 
^kting  document,  and  it  is  only  the  deftf  contained  in  it 
^/ijch  the  debtor^s  acknowledgment  is  brought  to  prove. 
gnt  the  sexennial  prescription  mentioned  in  die  statnte  is 
applied  by  that  statute  to  the  bffl  or  note  alone ;  and  there 
is  no  enactment  in  it  beariag,  that,  after  the  snbsislence  of 
the  dieMis  proved  notwithstanding  this  prescription,  the  Mt 
likewise  shidl  undergo  a  new  sexennial  prescription.  The  sta- 
tute merely  points  out  a  certain  mode  in  which  thedbknn? 
remain  effectual,  notwithstanding  the  prescription  of  diebS 
or  note ;  and,  if  no  sexennial  prescription  is  i^pIicaUe  to  i 
when  thus  revived,  it  oan  only  be  subject  to  the  long  pR- 
scription,  or  to  the  same  discretionary  period  of  presmnptht 
payment,  to  which  bills  were  formerly  liable.    Peihaps  die 
same  grounds  which  led  the  Court  to  adopt  thelastof  dicse 
alternatives  are  applicable  to  this  case.    But^  in  a  very  re- 
cent case,  *  where  a  marking  of  interest  on  a  bffl  ntfdc 
hy  one  acceptor  after  the  six  years,  was  found  to  fcar^ 
no  effect  against  a  co-acceptor,  the  Court  is  said  to  hi^ 
held  expressly,  that,  as  the  debt  alone  is  revived  by  the 


>  Mando^  V.  Frame,  latb  Nov.  1691^  3  Sb«w,  S95. 
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lowledgmenty  it  does  not  run  a  new  iiftyennial 
^  but  can  only  be  subject  to  the  long  prescript 
may  be  expedient  that  the  debt^  ia  this  cascy  should 
A  sexennial  prescription  like  the  bill  or  note;  but 
can  only  afford  reason  for  a  new  enactment,  not  for 
^retching  the  present  statute  beyond  its  true  meaning.    In 
one  case,  ^  of  a  bond  of  caution,  where  the  cautioner  plead- 
ed the  sept^onial  limitation  established  for  such  oUigations 
by  the  act  1695,  but  where  he  had  granted  a  letter,  six  years 
a&er  the  date  of  the  bond,  acknowledging  his  liability,  the 
Court  decided  that  prescription  must  run  from  the  date 
of  the  letter,  and  not  f  r<Hn  the  date  of  the  bond.    This  de- 
cision could  only  have  proceeded  on  the  ground,  that  the 
letter  was  in  fact  a  new  security  corroborative  of  the  former 
obligation,   and  therefore  was   separately  binding  on  the 
cautioner,  unless  cut  off  by  the  statute.    Such  a  decision  is 
not  applicable  to  the  present  question,  nor,  indeed,  can  the 
act  1605  afford  any  argument  illustrative  of  it;  since  the  act 
regarding  bills  must  be  construed  solely  according  to  its 
own  terms,  which  establish  a  distinct  claim  for  the  debt,  in- 
dependent of  the  prescription  of  the  bill  or  note,  and  yet  do 
not  subject  that  claim  to  any  separate  course  of  prescription*. 
For  a  similar  reason,  no  argument  can  be  drawn  fr<Hn  the 
doctrine  of  the  English  law,  that  a  promise  to  pay,  made 
either,  within  or  beyond  the  years  of  limitation,  runs  a  new 
course  of  prescription  for  six  years  from  its  date.     Such  a 
promise  is  held,  agreeably  to  the  authorities  already  noticed, 
to  afibrd  in  itself  a  new  cause  of  action,  and,  as  such)  it  is 
liable  to  the  sexennial  limitation  by  the  peculiar  terms  of 
the  statute  of  limitations. 

As  the  Scotch  statute  puts  an  end  to  the  bill  or  note  after 
the  six  years,  and  merely  allows  the  creditor  to  prove  the 

>  GordMi  v.€tmplMU,  19cb  Jan.  1715|  Morr.  11037^ 
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'mfaaistaioa  of  the  debt  by  the  debtof^s  writ  or  o«lh»it»Bs 
to  follow  that  only  the  debtor  whose  writ  or  oath  to  tkct 
fiMSt  is  obtained  can  be  thereby  bound;  and^  therefore^ tk 
neither  the.writ  nor  oath  of  one  party  to  a  bill  or  jnHcod 
prove  the  sabsistenoe  of  the  debt  against  (^herpartks.  A^ 
oordingly,  in  arecent  case,  ^  it  was  hdd  thatmaildogsofiD' 
terest  posterior  to  the  six  yearsy  made  on  a  IhII  bj anet^ 
three  joint  acceptors^  and  a  letter  by  him  admitting  tktfc 
hill  was  unpaid,  could  neither  of  them  prove  lestiiig  m^ 
against  another  acceptor.  Itwasalsohetdinthesimecai^ 
that  the  circumstance  of  a  dividend  having  been  dnnrB,i^ 
ter  the  six.years,  from  the  banfcn^t  estate  of  oneof  tk» 
ceptors,  could  have  no  effect  against  the  others.  Tletsi- 
ing,  in  order  to  such  a  dividend,  could  not  be  more  m- 
able  than  a  decree  obtained  after  the  six  yean  agaii^ 
one  acceptor,  which,  has  no  effect  agamst  any  otbersccqitt- 
It  has  been  since  decided,  *  thatanad^lowIedgmeDto(te^ 
ing  owing  made  by  one  acceptor  after  the  six  yesn  cboA 
bind  his  coi-acoeptor ;  and,  in  a  still  later  case^'tkiSk 
decision  was  given  as  to  a  marking  of  interest  sudecBs 
bill  by  one  acceptor  after  the  six  years,  wbea  pki^ 
against  another  acceptor,  the  Court  holding  the  point  to  k 
settled  by  the  decision  first  quoted.  A  contrary  doctors 
hdd.  in  England ;  but  no  argument  can  be  saSdj  iaf^ 
firom  the.  English  practice  under  one  statute^  to  eladdi^ 
the  construction  of  a  different  statute. 

From  the  statutory  ru^js  already  explained,  viz.  tbt  If 
theiapse  of  six  years  the  bill  or  note,  is  extis^iuisbd^^ 
that  there  can  only  be  a  certain  q^iecified  proof  of  tlie<^ 

1 

contained  in  it,  a  question  has  arisaa.  Whether  a  fW»^ 

>  Houston  V.  YviU,  31flt  May  182S,  1  Shaw,  44Q. 

*  M'Ndll  and  othm  o.  Blair,  Slst  Jan.  1823^  2  Siaw,  174. 

'  M'Indoe  v.  Fhnie,  18di  Nov.  lOH^  S  SUw,  805^ 
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mitdng  that  be  accepted  a  prescribed  bill,  but  stating,  at  tht 
same  time^  that  he  had  done sa  for  another  person's. aooQBi"> 
inodatioii^  and  without  himself  receiving  any  value,  is  there«- 
upon  bound  for  the  debt  ?  In  one  case^  ^  of  an  action  by  the 
onerous  indorsee  of  a  prescribed  bill  against  the  acceptor,  the 
latter  haying  admitted  his  acceptance,  which  admission  was 
held.equal  to  his  oath,  and  not  stating  that  the  bill  was  paid, 
biltmerely  that  he  had  aocq>ted  it  without  value  for  the  draw* 
er's  accommodation,  the  Court  holding,  as  they  appear  to  have 
done,  that  the  bill  was  unpaid,  and  that  the  want  of  value  was 
no  defence  against  an  onerous  indorsee,  decerned  for  payment 
Th^  defender  h<ere  virtually  admitted  that  the  money,  though 
not  paid  to  him,  was  advanced  on  the  &ith  of  his  acc^tanoe^ 
and  that  thus  he  became  bound  for  it  as  money  had  and  re- 
ceived to  his  use.    It  was  therefore  as  much  his  debt  as  if 
he  had  himself  *first  received  the  money,  and  then  delivered 
it  to  the  party  accommodated.    This  was,  so  fiu*  as  he  had 
an  interest,  the  debt  contained  in  the  bill,  and  which  was 
proved  by  his  admission  independently  of  the  biU.     The 
same  question  has  been  since  more  deliberately  considered 
in  anodier  case.  >    In  that  case,  the  defender  being  sued  as 
one  of  two  acceptors  of  a  prescribed  bill,  on  which  decree  had 
been  obtained  against  the  other  acceptor,  though,  as  already 
noticed,  without  thereby  afiPectinghim,  the  debt  was  referred 
to  his  oath.     From  this  oath,  combined  with  certain  letters 
by  him  which  were  considered  as  part  of  it,  it  appeared  that 
the  bill  in  question  had  been  drawn  by  one  of  two  trustees 
for  minors,  upon  the  other  trustee,  on  account  of  certain  of 
the  trust-funds  which  the  latter  had  in  his  possession,  and 
that  the  defender  was  induced  to  accept  the  bill  with  him  for 

>  Fbilp  V.  Mine,  15th  Jan.  1800,  Morr.  App.  tp  ^11,  la 

*  M<NetU  and  othen  v.  Blatr,  Winter  Session  1824-5»  not  yet  reported.     The 

Covift  baiviB  anee  adhend  to  this  judgment,  on  advising  petition  and  aniwcn. 

The  deciaion^  however,  was  pronounced  by  the  nanowest  majority,  and  the  case 

tiaa  b^  appealed. 
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iogft  osdtled  the  pwsiiery  after  the  lapse  <tf  die  dues  yMi^ 
ta  pfore  the  actual  fiimiahings  by  witaesRS.  ^    Bat  Ae 
origii)Ml  4iebt  mighti  from  ks  nature,  ha^a  been,  jftomi 
by  iiritnesaeg  without  writfaig;  and  when  writlea  endeptt 
did  intervene^  it  fomied,  with  reference  to  this  kiad  ef 
fiiniishingsy  a  rum  and  distinct  ground  of  obligatioik    It 
was  dierdfore  presiuaaUe^  that  the  debtor  would  not  seldi 
the  claim  vithc^ut  taking  written  evidence  of  its  paymestto 
counteract  this  his  written  obligation*    In  bills  or  note^m 
the  contrary,  a  written  acknowledgaoent  granted  doiii^  ikt 
six  years,  unless  it  forms  a  valid  obligation  by  itself  in  iMtk 
case  it  may  be  the  ground  of  a  separate  actkm,  does  notct 
all  change  the  nature  of  the  daim,  since  the  bill  or  noie^so 
long  as  it  is  effectual,  forms  in  itself  the  best  eyidenoeof  die 
debt    It  therefore  continue^  during  the  whole  m  jiesn^ 
to  be  the  primary  obligation  to  which  slone  the  pcesaqp* 
tion  bears  reference ;  and  hence  no  aclaiowledgment  of  dn 
debt  can  prove  resting  owing  in  the  manner  laqoind  bf 
the  statute,  unless  it  has  been  granted  after  die  efBowy  sf 
the  bill  has  ceased,  vi&  after  the  six  years. 

In  England,  even  the  slightest  verbal  acknowlejjpneat 
of  a  debt,  or  a  payment  to  account,  diou^  made  within  the 
six  years,  which  is  the  period  of  prescription  fixed  by,  dn 
statute  of  limitations,  takes  the  claim  out  of  that  aialnts. 
This  point  seems  to  be  fixed  by  a  train  of  deeistoasb'  al* 
though  it  has  been  doubted  whether  it  would  now  be  so 
decided  if  it  were  still  open. '  But  the  doctrine  no  fixed 
appears  to  rest  on  a  principle  peculiar  to  the  law  of  JSi^ 
land,  viz.  that  even  a  verbal  promise,  unless  in  certninfascs 


V.  MMttikr*  JBnh  Jvdj  I661,  Horr.  11090. 
*  Vide  cases  coUected  in  Selwyn's  Law  of  Nisi  Friui,  i,  135-9,  M 
'  Per  Lord  Ellenborousb,  in  Bry«n  v.  Honemas^  4  East  003L 
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'vfhtte  writing  is  necessaryi  or  foi  implied  promise,  such  as 
is  constituted  bj  a  partial  payment,  when  made  for  a  suf- 
ficitot  Gcmsideration,  which  even  a  debt  otherwise  barred 
by  the  statute  of  limitations  is  held  to  be,  ^  amounts  to  a 
new  contract,  imd  therefore  forms  in  itself  a  good  ground 
of  action.  ^  The  common  action  on  such  debts  is  an  as- 
sumpsit, to  which  the  plea  founded  on  the  statute  of  limita- 
tions i%  ^<  nm  aaiftmprit  u^ra  aex  ofmos."  But  such  an  ac- 
Imowledgment  as  has  been  now  mentioned  authorises  tiie 
pursuer  to  reply,  ^  aawmprit  infra  sex  ofmosj**  since  it  is  in 
itself  a  complete  undertaking.  It  has  been  already  shewn^ 
that  the  effect  even  of  a  written  acknowledgment  is,  by  the 
law  of  Scotlaad,  altogetiier  different. 

Although  the  doctrine  now  stated  may  be  considered  as 
settied,  the  Court  have  at  diffi^'ent  times  entertained  va- 
rious opinions  with  regard  to  it    In  the  first  case  which 
seems  to  have  occurred  on  the  subject, '  the  Court  adopted 
the  rule  now  established, '  by  deciding  that  a  letter  to  the 
creditor,  written  on  the  same  date  with  the  bill,  and  in 
which  it  was  inclosed,  though  it  contained  an  acknowledg- 
ment of  Uie  debt,  did  not  elide  the  defence  of  prescription. 
The  same  prindple  was  followed  in  the  next  case,  ^  in  which 
the  Gourt  dearly  laid  down  the  distinction  between  written 
acknowledgments  granted  before  aiid  sfter  the  six  years,  by 
deciding,  Is^  That  markings  on  a  bill,  in  the  debtor's  hand<^ 
^writJJig^  of  partial  payments  made  during  tiie  six  years,  did 
not  obviate  the  plea  of  prescription ;  2d/y,  That  a  letter 
implying  an  acknowledgment  of  the  balance  due,  which  was 
yrritten  by  the  debtor  to  the  creditor  during  die  six  years^ 
9^as  equally  ineffectual ;  but,  9dfyy  That  the  debt  was  proved 

I  2  Blackst.  Comnu  445.  '  Id.  3,  157. 

*  Bueban  v.  RobertMn,  BarcUiy  and  others,  3Ist  Jan.  1787|  Morr.  11128. 

^  ^EhisscU  V.  Fairie,  2Sd  May  1792,  Morr.  11 130. 
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record  of  his  case.  But  the  statute  merely  enacts  dut  it 
**  may  be  lawfitl^  to  prove  the  subsistence  of  die  debt  by  tk 
debtor's  writ  or  oath.  There  is  not,  therefore^  any  reano 
for.  holding  that  the  statute  was  meant  to  exenqit  dns  sp^ 
cies  of  action  from  the  rule  applicable  to  all  actions^  m 
that  proof  is  to  be  led  only  when  it  is  neceasaiy^  and  Ast, 
though  the  statute  makes  it  lawful  to  prove  resting  owHf 
by  the  debtor's  writ  or  oath,  such  psoof  cannot  be  required 
when  the  defender's  admission  supersedes  it.  The  defender 
may,  indeed,  refuse  to  make  any  statement,  and  plead  tk 
statute;  but  if  his  statement  does  amount  to  an  admtai<at 
it  must  have  the  same  effect  as  an  admissicm  in  otber  cne& 
This  doctrine  does  not  seem  to  be  doubtful,  akhongh  there 
has  been  some  doubt  regarding  its  application.  In  one  casc^  < 
where  the  defender  merely  stated  certain  particnlars  r^ird> 
ing  the  debt  contained  in  the  bill,  to  which  he  offisred  to  de> 
pone,  the  Court,  without  requiring  his  oath,  held  tliat  Aese 
particulars,  though  amounting  in  themselves  to  a  disdiai^ge 
of  the  debt,  formed  extrinsic  qualities  of  the  matter  at  issae, 
which  could  not  be  admitted  without  proof,  and  therefare 
they  sustained  action  for  the  debt.  But  in  thb  case  tk 
parties  agreed  to  hold  the  defender's  statement  as  eqnin- 
lent  to  his  oath,  and  to  argue  upon  it  as  such.  In  a  sllbs^ 
quent  case,  *  the  Court  holding,  whether  with  perfect  cor- 
rectness or  not  shall  be  afterwards  considered,  that  die  de- 
fender's  statement  was  an  admission  of  resting  owii^  d^ 
eemed  against  him  without  requiring  his  oath. .  This 
is,  therefore,  an  authority  in  fevour  of  the  doctrine  now 
In  a  subsequent  case,  ^  the  Court  held  that  the  defendei'soitii 

■  Bobertaon  IVusteeB  v.  darioon,  lOth  Nov,  1784^  Morr.  138Mb 
*  Fhilp  V.  Millie,  l&h  Jan.  1800,  Moit.  App.  to  Bill.  !&     FUr 

tdttd  Justioe-Clerk's  and  Lord  01enlee*a  ranvks  oa  Ikia  ctm  m 

Xniilees  «.  GflMon,  8lh  June  1880,  F.  C 
'  Claikion*s  v,  GUmod,  imfe,  note  8. 
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was  necessary,  although  the  pursuer  maintained  that  the 
statement  in  his  pleadings  necessarily  amounted  to  an  ad- 
mission of  **  resting  owing/'  But  the  majority  of  the  Court 
did  not  think  that  this  statement  amounted  to  such  an^- 
mission,  although  it  seems  to  have  been  held  that,  if  that 
admission  had  been  clearly  made,  the  oath  would  have  been 
lumecessary.  ^  This  case,  therefore,  is  not  inconsistent  with 
the  g^ieral  doctrine  previously  established. 

But,  whether  the  pursuer's  claim  is  made  to  rest  on  the 
defender's  admission,  or  on  his  oath,  it  is  clear  that  either 
the  one  or  the  other  must  afford  complete  evidence  of  rest- 
ing owing,  since  the  statute  throws  the  whole  burden  of 
proving  that  fact  on  the  pursuer.  On  this  ground  it  may  be 
doubted,  whether  there  was  reason  for  holding,  in  the  case 
of  Philp  V.  Milne,  ^  that  the  defender's  statement  establish- 
ed the  claim  without  a  reference  to  his  oath ;  for  the  state- 
ment merely  imported  that  the  defenders  had  signed  the  bill 
as  acceptors  for  the  accommodation  of  another  party,  but 
did  not  import  that  it  was  still  unpaid,  since  the  defender, 
without  saying  any  thing  on  that  subject,  referred  generally 
to  the  plea  of  prescription.  Now,  the  statute  authorised 
him  to  do  this,  without  saying  any  thing  as  to  the  fact  of 
payment;  the  pursuer  being  bound,  by  the  statute,  to  bring 
direct  evidence,  in  the  mode  therein  required,  of  the  fact  of 
non-pajrment.  It  was  not,  therefore,  correct  to  decide  on 
the  mere  presumption  that  there  had  been  no  payment^ 
without  either  an  admission  or  evidence  to  that  effect.  In  a 
subsequent  case  already  noticed,^  which  resembled  the 
case  of  Philp  in  some  particulars,  the  defender  admitted  on 
oath  that  he  had  not  paid  the  bill.    In  the  case  of  Clark* 


^id§  opinicMM  of  Lofds  Craigie  and  plenlee  io  thii  ease. 

*  Ante,  e&Q,  note  2. 

*  McNeill  and  o/ihan  v.  Blair,  anU,  eiS,  note  2. 
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s<m's  Tnibteesy '  where  the  defender,  though  he  admiiitd  Ihe 
gnntiiig  of  the  bills,  (dtating,  at  the  same  tiiiie^  that  they  vece 
granted  without  valne^  and  were  struck  at  by  the  baDkrapt 
act,  88  G.  IIL  c  74^)  did  not  admit  that  they  had  not  been 
paid,  but  pleaded  prescription,  and  that  the  pursosr  was 
bound  to  prove  resting  owing  by  his  writ  or  oath,  the  Court 
were  not  satisfied,  as  in  the  case  of  Philp^  with  a 
of  non*payment,  but  held  that  the  pursuer  must  prove  it; 
theiefore  found  that  the  defender's  oath  was  neoessazy,  Inthe 
earlier  case  of  Robertson  oi  Qarkson,  ^  where  the  defiendes^s 
judicial  statemmt  was  received,  both  by  the  parties  and  the 
Court,  as  equivalent  to  his  oath,  the  &ct  of  nan-psymeat 
was  implied  from  the  very  nature  of.  his  statement  Hie 
result  of  these  decisions  appears  to  be^  that  non-payneat 
must  be  either  directly  admitted,  or  proved  by  writ  or  oidL 
Another  question  is,  Whether,  on  a  reference  to  die  da> 
iimder^s  oath,  he  will  be  absolved  in  all  cases  by  any 
tttent  which  imports  either  the  original  nullity  or  the 
tion  of  the  claim.  Here  the  same  distinctioii  must  be 
kierved  with  regard  to  intrinsio  and  extrinsic  ^ulities  of 
oaths  which  is  made  in  all  other  cases  of  reference  to  oath. 
The  points  referred  to  oath  Mxe^  1j^  llie  original  validi^ 
of  the  claim ;  and,  2^y,  Whether  it  is  still  resting  owiag; 
and  imy  answer  which  directly  meets  these  qnestkna^  heiag 
held  intrinsic  to  the  subject  of  the  oath,  must  be 
as  conclusive  on  the  fiftrength  of  it  idone,  without 
evidence.  In  the  first  pkce^  with  r^;ard  ta  the 
of  the  claim,  it  has  been  held  a  quali^  intrinsic  to  die 
rente,  when  die  dander,  in  an  aetton  on  oertain  blU% 
Xnmed,  that,^  though  he  .accepted  diem,  he  did  so  by 
tdce,  imagining  diem  to  be  receipts  for  money  advanced  S» 
him  on  account  of  a  son  of  the  drawer.  ^   This  was  a  direct 

>  Ante,  6S8,  note  a  >  ilafe^  SM^  siM  I. 

'  Agnew  IT.  Macrae,  SOth  Feb.  1784^  Morr.  13919. 
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answer  to  the  question^  whether  there  was  ever  any  debt» 
since  it  plainly  implied  that  there  was  none.    The  same 
groond  of  decision  was  fdUiowed  in  a  later  case,  ^  where  A 
party  being  sued  for  the  amount  of  a  prescribed  receipt,  con* 
taining  also  a  promise  to  pay,  and  having  emitted  an  oath, 
which  imported  that  the  pursuer's  father,  to  whom  this  do- 
cument was  granted,  had  at  first  refused  to  take  it,  as  he 
said  that  he  owed  the  defender  more  than  its  amoiuit, 
(which  statement  the  defender  believed  to  refer  to  the  value 
received  by  him  for  a  hill  (produced)  previously  granted  by 
him  to  the  defender's  father,)  but  that  the  defender  persua* 
ded  him  to  take  it  in  the  meantime,  till  accounts  between 
them  were  settled,  the  majority  of  the  Court  held  that  this 
statement  affected  the  original  constitution  of  the  debt  con* 
tained  in  the  note  in  question,  and  was  therefore  intrinsic 
to  the  reference*^    This  was  a  very  difficult  Case,  and  was 
dedded  by  the  narrowest  majority.  The  minority  held,  that 
the  previous  bill  to  the  defender's  father  had  no  connection 
with  the  granting  of  the  note  pursued  for,  as  it  was  not  men* 
tiooed  at  that  time,  and  that  it  could  not  be  now  introduced 
bot  as  a  ground  of  compensation ;  bx  which  view,  as  it  was 
long  since  prescribed,  it  could  not  be  instructed  except  by 
the  pursuer's  writ  or  oath.    But  it  does  not  seem  to  have 
been  disputed,  that  if  it  had  entered  into  view,  as  was  held 
by  the  majority,  in  granting  the  note  in  question,  it  must 
afibct  the  ccmstitution  of  the  debt  contained  in  that  docu- 
ment.   With  reference  to  this  point  of  the  constLtutioa  of 
»  the  debt,  there  is  reason  to  doubt  the  decision  in  another 
case,  *  where  the  acceptor  of  a  prescribed  bill  having  de- 
poned, on  a  reference  to  his  oath,  that  it  was  granted  for 
the  price  of  amuggled  goods,  and  that,  though  be  had  not 

*  Fraser  v.  Vsua,  {7lh  Jum  I809»  F.  C. 

'  M'MdU  th  M^KiNDck,  fM  Feb.  1805^  Mon.  Apf .  9.  Catli,  No.  1. 
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paid  the  whok^  yet^  from  the  loss  which  he  had  anstebed 
on  the  goods,  he  considered  himself  as  awing  nothings  the 
Court  hdd  the  first  of  these  stateinlents  to  be  an  extrmsac 
quality  of  the  reference,  which  required  a  separate  proof;  and 
dierefore  decerned  for  the  claim.  It  woold  radier  iqppear, 
that  it  was  truly  intrinsic  to  the  question,  whether  there  was 
a  claim  at  all,  seeing  it  tended  directly  to  estaUiah  the  nul- 
lity of  the  claim. 

As  to  the  other  question,  whether  the  debt,  siqipoBiig 
that  there  was  one,  is  still  resting  owing,  it  has  been  heU, 
in  a  case  ^  where  the  debtor  in  a  bill  downed,  that  as  -the 
parties  discovered,  after  the  bill  was  granted,  that  the  cre- 
ditor owed  him  more  than  its  amount,  the  latter  had  agreed 
to  cancel  the  bill,  which  was  not  then  in  his  possession; 
diis  was  an  intrinsic  quality  of  the-  reference^  seeii^  it 
**  proved  the  debt  not  to  be  owing.**  In  an  earlier  caae^  ' 
ci  an  action  on  a  bill,  which,  however,  occurred  before  die 
12  G.  III.  c  7S,  the  pursuer  having  ultimatdiy  icfared 
resting  owing  to  the  oath  of  the  defender,  who  deponed, 
that  he  had  accepted  the  bill,  and  had  not  paid  it,  but  tfwi 
the  creditor  in  it  had  received  sums  from  him  bqrond  its 
amoimt,  and  had  agreed,  on  that  and  other  grounds^  to  givt 
it  up  to  him,  the  Court  found  that  this  oath  did  not  prawe 
resting  owing.  The  principle  of  this  decision  is  the  same 
as'&at  of  the  case  last  cited;  and  both  of  them  estahfish, 
that  any  answer  which  directly  proves  the  payment  or  As* 
eharge  of  the  debt,  is  intrinsic  to  the  question  of  ratibg 
owing. 

'  On  the  other  hand,  when  the  defender  does  not  deny  flmt 
the  debt  is  resting  owing,  but  states  that  it  is  balanced  fay 
some  counter  daim,  this  is  a  quality  of  hb  iMh  extiiuaic  to 

>  Onnt  V.  Gnmt'a  CredHon,  June  179^  Monr.  ISBSL 

*  Udf  FoiTCftar  V.  Lord  Elphpitloiie,  19l|i  9«V  VfB,  iter.  ISIS. 
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the  reference ;  for  sach  counter  claims  do  net  extinguisb 
the  debt  iptojurt^  but  merely  aSbrd  a  ground  of  defence  or 
of  sQNirate  action,  in  both  of  which  views  they  must  be  in- 
structed, and  the  defender,  therefore,  cannot  obtain  the  be- 
nefit of  them  without  evidence,  merely  by  introducmg  them 
into  an  oath  respecting  the  debt  in  question,  with  which  they 
have  no  proper  connection.-    On  this  ground,  in  an  action 
on  a  bill,  >  which  was  brought  before  the  12  Geo.  IIL  c  72, 
resting  owing  being  referred  to  the  acceptor's  oath,  and  he 
having  deponed  that  he  had  accepted  and  had  not  yet  paid 
the  bill ;  but  having  stated  that  his  debt  was  compensated 
by  a  sum  which  the  original  creditor  had  agreed  to  give 
him  for  board,  and  by  other  claims,  the  Court  found,  that 
he  could  not  plead  compensation  on  account  of  such  clauns^ 
ex<:ept  in  so  far  as  he  had  instructed  or  could  instruct  them. 
In  another  case  already  noticed,  ^  where  the  defender,  in  a 
statement  which  was  admitted  as  equivalent  to  his  oath,  aI-» 
leg^  that  he  had  granted  the  bill  in  question  for  value  in 
a  <juantity  of  wine,  which  had  turned  out  so  bad  as  to  be 
useless, — that  the  pursuer  had  told  him  he  need  not  return 
it,  as  nothing  was  to  be  charged  for  it, — and  that  he  had  in- 
carred  great  loss  in  using  means  to  rectify  it,  the  Court 
holding,  that  such  a  statement  resolved  into  a  claim  of  com- 
pensation, found  that  it  could  not  be  established  except  by 
a  separate  action.    This  statement  related  to  transactions 
which  took  place  after  the  original  constitution  of  the  debt, 
and  which  could  not  affisct  it  when  once  constituted,  except 
by  compensation;    The  same  decision  was  given  in  another 
c^ase, '  where  the  acceptor  of  a  prescribed  bill  having  de- 
poned, that  he  had  granted  it  in  exchange  for  another  bill, 

*  BCtdwU  V.  M'nney,  llth  Fdi.  1761,  Morr.  13211. 

'  Bobertiqii «.  darkspny  19lb  November  1784^  Morr.  13244. 

«  Bankine  v.  Adair,  29tb  June  1799,  Morr.  13245. 
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on  GpncUtioii  that  tha  tenaas  of  •  certain  lease  wece  pone* 
tually  performed^  and  diat  there  was  now  an  arrearof  rent 
under  the  leasey  besides  another  claim  for  a  buaineas  ac^- 
cpimt)  the  Court  holding  that  these  daims  resolved  into  a 
plea  of  compensAtion^  found  them  extrinsic  to  the  refiomos. 
It  was  pleaded  in  this  case^  but  without  success,  that  tb( 
stipulation  as  to  the  lease  entered  into  the  original  oons^ 
^tipn  of  the  debt  Indeed,  supposing  that  it  had  done  sq^ 
still  the  extent  to  which  it  could  &rm  a  ground  of  deduc- 
tion from  the  bill,  depended  on  the  amount  of  the  cdaims 
under  the  lease,  which  the  defender  was  clearly  booad  19 
instruct  by  separate  evidence. 

The  doctrine  n^hich  has  been  now  stated  would  qppfy 
equally  to  the  defender's  judicial  statements  as  to  his  oatk^ 
in  any  case  where  it  may  become  a  question  in  the  Tpannff 
already  explained,  ^  whether  such  statements  admit  restof 
owing ;  it  being  clear  that  those  parts  of  them  which  «&ct 
either  the  constitution,  or  the  subsistence  of  the  debt  ia 
question^  must  be  considered  as  intrinsic  to  the  proper  aid>- 
ject  of  the  process,  but  that  what  relates  to  counter^daims 
is  extrinsic.  If,  however,  there  should  be  the  least  doubt 
whether  auch  statements  admit  resting  owing^  the  punaier 
will  bebound  to  prove  it  by  the  defender's  writ  or  ondL 

Althou^  the  defenderi  when  a  reference  is  made  to  h» 
oath,  is  the  pursuer'g  only  witness  by  whose  evideooe  he 
must  prove  that  the  debt  was  truly  constituted,  andis  test- 
ing owing,  yet  the  defender  is  not  entided  to  confine  liiawlf 
to  a  general  answer,  that  the  debt  never  eadsted,  or  has  beea 
paid,  but  must,  like  other  witnesses,  answer  all  qpeoul  in^ 
tsrrogatories  relative  to  these  two  points,  otherwise  ke  wiD 
be  held  as  confessed.  The  same  principle  is  i^licsfale  in 
this  case,  which  was  applied  in  the  case  of  a  rsferenee  msde 
to  the  oath  of  an  indorsee,  regarding  die  vahiewhieiiiiegBve 
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for  a  Inll.  <     Bat  when  reference  was  made  to  the  repire^ 
sentative  of  a  deceased  debtor,  and  he  deponed  that  he  nerer 
faeaid  of  the  bill,  and  did  not  know  whether  it  was  paid  or 
not,  the  G>nrt  refused  action  for  the  debt;  for  the  de- 
fender could  not  be  held  as  confessed  in  diis  case,  since  he 
neither  knew  nor  was  bound  to  know  any  thing  regarding  the 
bill,  and,  on  the  other  hand,  the  pursuer  had  clearly  failed 
in  his  proof  of  resting  owing.    On  the  other  hand,  in  a  re* 
cent  case,  ^  where  a  person  who  was  sued  for  the  amount  of 
a  prescribed'  note  granted  by  a  company  to  which  he  be* 
longed,  admitted,  on  reference  to  his  oath,  the  constitution 
of  the  debt,  and  stated  that  be  had  n:ever  paid  it, — that  he 
did  not  know  of  any  of  his  partners  having  done  so, — ^that 
none  of  them  had  made  any  claim  against  him  on  that  ac* 
comit,-*end  that  though  one  of  them  had  undertaken  to 
collect  the  funds,  and  pay  a  composition  on  the  debts,  he 
did  tiot  know  that  this  was  done,  the  Court,  altering  the 
Lord  Ordinary's  interlocutor,  held,  by  a  majority,  that  the 
debt  was  resting  owing,  reserving,  however,  to  the  defender 
to  prove  that  it  had  been  paid  by  composition.     Perhaps 
it  might  be  held,  (for  the  precise  ground  of  judgment  is  not 
stated,)  that  as  die  constitution  of  the  debt  was  admitted, 
the  defender  was  bound  to  have  ascertained,  and  stated  po* 
sitirely  whether  it  was  paid  or  not,  seeing  it  was  his  own 
proper  debt ;  and  that  as  he  had  failed  to  do  so,  there  arose 
thence  a  presumption  of  resting  owing  against  him.    Hiis 
presmoiption  was  the  stronger,  as  he  did  not  state,  from  his 
own  knowledge,  that  the  creditor  in  the  bill  had  ever  agreed 
tx>  aooept  the  alleged  composition  from  the  company. 

Although  the  creditor  should  succeed  in  establishing 
jresling  owing  by  the  debtoi^s  writ  or  oath>  he  will  ndt  be 

*  Swan  ».  Swan,  1780^  Morr.  9418^  onte^  1891 

*  Sttfwirt  V.  Stewvif^  Ah  Dec  1993^  %  Sbuwy  656, 
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•nlided  to  we  summary  daigeM^  tlmigh  tke  pra^ 
bill  or  note  Bhould  hare  been  registei^  wiAin  the  sis 
months  prescribed  by  statute.  For  summary  diligraftfe  is 
allowed  only  on  the  bill  or  note ;  but  it  is  eztingidshed  by 
the  lapse  of  the  six  years,  and  any  subsequent  claim  csa 
only  be  made  for  the  debt  in  which  it  originated.  ^ 

It  has  been  already  mentioned'  that,  by  the  12  Geo.  IIL 
$  40^  <<  the  years  of  the  minority  of  the  creditors  in  sttdt  notes 

^  or  bills  shall  not  be  computed  in  the  said  six  years.**  lUs 
enactment,  from  the  generality  of  its  terms,  was  fmibal^ 
meant  to  apply,  not  merely  to  the  payees  in  bills  or  noCes» 
but  to  creditors  by  indorsation,  who^  indeed,  require  the 
benefit  of  the  exception  as  much  as  the  original  payees 
Such  indorsees  appear  to  have  this  benefit,  although  tk 
previous  holder,  himself  a  major,  should  indorse  the  bailor 
note  to  a  minor  the  day  before  the  lapse  of  the  six  yesfs; 
for^  although  the  years  of  prescription  would  thns  be  ex- 
tended dyring  the  whole  of  their  minority,  while  thqrwoaM 
have  expired  immediately  if  the  bill  or  note  had  remained 
with  the  payee,  this  is  just  a  consequence  of  the  negotiahiby 
of  such  documents.  The  efficacy,  however,  of  suc^  an  in- 
dorsation must  depend  on  the  fact  of  its  bdng  made  during 
the  six  years,  since,  after  this  period  has  elapsed,  the  iiillor 
note  is  at  end.  If,  therefore,  the  indorsation  is  made  after 
the  six  years,  but  dated  within  that  period,  or  not  dated  ss 
all,  in  whidi  case  it  is  presumed  to  be  of  the  same  date  witk 
the  hill,  it  will  notwithstanding  be  competoit  to  prove  the 
truedate  of  making  it,  since  it  is  a  firaud  on  the 

The  .exception  of  minority  cannot  be  pleaded  by 
who  have  no  direct  title  to  the  Inll,  but  are  moAj 
terestedin  it  as  legatees  under  a  trust-deed,  when  i^  is 
ed  to  one  of  die  trustees  personally  to^  part  of  the 

>  Afiutroiig  V*  JohMUNif  16di  Msy  1801^  Monr.  llltOl 
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fimds.  In  such  a  cafie,  the  trustee^  or,  oabis  deaths  bis 
executor)  is  entitled  to  exact  payment.  ^  The  same  conse^ 
quence  would  seem  to  follow  although  the  bill  or  note  were 
taken  payable  to  him  by  the  denomination  of.  trustee;  for,  al« 
though  his  executor  would  not  probably  be  entitled)  in  that 
cas^  to  exact  payment  of  the  bill  or  note,  as  trusts  are  not 
traosmjssible^  and. though  the  parties  interested  under  the 
trust  might  have  an  equitable  right  to  bring  an  action  for 
payment,  in  which,  action  the  bill  or  note  might  be  produ- 
ced in  proof  of  their  interest,  yet  they  are  not  properly  ere* 
ditors  in  such  bills  or  notes,  in  terms  of  the  statute. 

It  is  no  objection  to  the  currency  of  the  sexennial  pre- 
scription, that  the  debtor  in  the  bill  has,  during  the  whole 
or  a  part  of  it,  been  under  sentence  of  outlawry ;  ^  for  the 
statute  enacts,  without  any  exception  in  favour  of  such  a 
casc^  that  the  bill  or  note  shall  prescribe,  unless  action  or 
diligence  be  raised  on  it  during  six  years  ^  and,  indeed,  as 
outlawry  merely  affects  the  rights  of  the  person  outiawed, 
it  does  not  appear  to  render  an  action  against  him  incompe- 
tent during  its  subsistence,  though  it  cuts  off  his  right  to  de-. 
fend  himself  against  it. 

The  sexennial  prescription  applies  only  to  those  claims 
which  appear  on  the  face  of  bills  or  notes,  and  not  to  se- 
parate (daims  that  may  arise  from  transactions  cozmected 
with  them.  It  has  therefore  been  decided,  ^  that  it  does 
not  apply  to  a  claim  of  reimbursement  made  by  an  acceptor, 
on  account  of  his  having  paid  certun  biUs  accepted  by  him 
for  the  drawer's  accommodation,  since  that  is  a  separate 
debt  arising  from  the  advance  of  the  money^^  as  to  which. 
the  bill  is  merely  an  article  of  evidence.    The  same  doc- 

> 

*  TtuB  was  one  of  the  pointe  dedded  in  M^eOl  and  otfaen  v,  Bhar,  SIst 
Jauft.  1B23»  2  Shaw,  174>. 

*  Brodie  v.  Sheddan,  20th  Feb.  1821,  F.  C. 

*  Ralnon  V.  Lamont,  23d  May  1792,  Morr.  1119Qi 
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trine  seems  applicable,  and  for  a  similsr  rsasoDy  to  Ae 
drawer's  claim  of  recourse  against  the  acceptor,  or  to  sn 
indorser's  claim  against  the  previous  parties,  in  conse^ 
quenoe  of  having  been  obliged  to  retire  the  lull  or  note.  In- 
deed, the  words  of  the  exception  in  fiiTOiur  of  minors,  which 
provides  only  for  the  <<  minority  otthe  creditors  in  such  bQh 
*^  or  notes,''  proves  that  the  statute  had  only  the  case  of  di- 
rect creditors  in  view. 

The  question,  whether  the  Scotdi  prescription  or  ih^ 
English  statute  of  limitations  applies  to  a  bill  or  not^  seens 
to  depend  on  the  fact  where  it  is  made  payable^  as  it  will  be 
presumed  that  the  parties  meant  the  contract  to  be  regu- 
lated by  the  law  of  the  country  in  which  they  wished  it  lo 
be  performed.  Thus,  the  English  statute  being  pleaded  a* 
gainst  an  action  brought  on  a  bill  which  had  been  drawn  m 
Virginia,  but  was  made  payable  in  Scotland^  the  Court  re* 
palled  the  plea,  and  held  that  the  Scotch  law  was  vp^Ho^ 
Ue.  ^  In  another  case,  the  converse  of  this  rule  was  f^ipfied^ 
by  sustaining  a  defence  on  the  statute  of  lunitatioiis,  agaiasl 
an  action  on  a  note  which  had  been  granted  by  llie  dditor 
then  residing  in  London,  to  the  creditor,  who  was  also  re 
siding  there,  payable  on  demand,  but  on  which  no  dettsod 
had  been  made  for  six  years  from  its  date,  though  the  dcblar 
remained  in  England  during  all  that  period*  s  Itwasaigasd^ 
that,  as  the  note  had  been  made  payable  on  demand,  and  aa 
both  parties  lived  in  England  at  the  time  of  granting  i^di^ 
must  have  intended  that  it  should  be  paid  in  Ei^Iand. 
English  statute  had  been  previously  found  iqyplicableaa 
similar  cas^'  of  a  note  granted  in  England,  and»  as  isia 
presumed,  made  payable  tbere,  though  the  place  of 
ment  is  not  specified  in  the  report.    Indeed,  the  law  of  the 

•  tUigam  o.  Cillicflrt  and  Ker,  95Ui  July  1731^  Mar.  4507. 

•  Lord  Lonfto.  Lord  FoiIm»,  8d  D^  11^  Miinr.  45ia 

•  Giwrt  V.  GotdoD,  Nor.  1740,  Morr.  4511. 
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pfatee 'of  payment  seems  to  be  that  which  must  regulate  AB& 

peffon^once  of  any  contract  in  all  reelects.   For  instance^- iib 

the  «ase  ^  of  a  bill  drawn  by  a  person  who  was  abroad  on  ar 

party  residing  in  Scotland,  and  made  payable  In  Scotland^ 

the  Court  held,  though  the  bill  was  not  acc^t^d,  tha^  it  Wat^ 

not  a  foreign  but  a  Scotch' debt,  and  that  therefore  the  draw*' 

er  could  not  suspend  diligence  raised  upon  it  in  Scotland,' 

on  the  ground  of  his  having  got  a  certificate  of  discharges 

under  a  commission  of  bankruptcy  at  New  York.    On  the 

other  hand,  a,  merchant  in  Berwick  having  granted  a  bill 

payable,  there  for  part  of  the  price  of  goods  which  he  had 

bought  in  Scotland,  and  which  were  deliverable  there,  the 

Court  decided  that  the  bill  was  ah  English  debt,  and  was 

discharged  by  an  English  certificate,  though  they  also  held 

that  the  certificate  did  not  bar  an  action  and  diligence  fot 

the  remainder  of  the  price,  which  they  considered  to'  be  !i^ 

Scotch  diebt  ^  Again,  it  was  decided  in  a  more  recent  case,'  ^ 

that  an  English  certificate  barred  proceedings  against  the 

drawers  of  a  bill  which  had  been  drawn  in  Scotland  but 

made  payable  in  London,  and  which  the  drawees,  also  re-^ 

siding  in  London,  had  accepted.     On  the  principle  bf  the 

case  of  Watson  v.  Renton,  already  cited,  this  must  have  been 

the  decision,  whether  the  biU  had  been  accepted  or  not. 

From  fhe  doctrine  which  was  established  in  another  branch 

of  the  case  last  cited,  viz.  that  an  English  commission  must 

receive  efiect  against  the  bankrupt's  moveable  estate  in 

Scotl^id,  the  certificate  must  have  been  effectual,  although 

the  bill  had  been  considered  as  a  Scotch  debt.    But  the 

Court,  besides,  held  that  it  was  an  English  debt 

In  some  of  the  cases  reported  under  this  head,  it  has  been 
&rtber*discussed,  how  far  an  exception  which  is  made  against 
the  operation  of  tibe  English  statute  of  limitations,  by  the  4th 

>    Aiaumr  o.  Campbelly  2l8t  Jan.  1792,  Morr.  44»76. 

•  liVatBon  V.  UeaUm»  21st  Jan.  1702»  Morr.  4582. 

•  Boyal  Biok  v.  Scott,  Stnltb,  fitaiQ  and  Co.,  20Ui  Jan.  1813^  F.  C. 
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of  Anne^  c  16,  $  19,  in  case  tlie  debtor  should  bebq^cmdieaSf 
during  the  six  years,  or  any  part  of  them,  ^plies  when  he 
was  resident  in  Scotland  during  that  period*    In  one  case  ^ 
already  cited,  the  exception  is  said  to  have  been  held  inappli- 
cable, partly  *^  because  the  defender  was  in  England  when 
<*  the  cause  <xf  action  accrued,  and  also  because  ikestabietf 
'^  limUation  is  only  suspended  while  the  debtor  is  *  beyond  seui 
<<  which  are  the  words  of  the  staiuieJ*    This  construcdoD  d 
the  statute  of  Anne,  which  appears  to  be  well  founded,  was, 
however,  departed  from  in  a  subsequent  case,  of  an  acdcm 
brought  on  a  promissory-note  granted  and  made  payable  in 
London  by  a  Scotch  factor  to  his  English  constituent,  for  the 
balance  of  rents  received  in  Scotland,  as  ascertained  by  an  ac- 
count which  had  been  fitted  between  the  parties  in  London. 
As  the  debt  was  here:  undoubtedly  English,  the  competency  of 
pleading  the  statute  of  limitations  against  it  was  not  question- 
ed.    But,  as  the  debtor  had  been  resident  in  Scotland  du- 
ring the  years  of  limitation,  the  Court  held  that  the  pursoer 
was  entitled  to  plead  the  exception  now  mentioned,  as  if  the 
debtor  had  been  *^  beyond  seas,"  which  was  interpreted  to 
mean  beyond  the  jurisdiction  of  the  English  Courts.    This 
construction,  which  is  not  said  to  have  been  warranted  by 
any  English  authorities,  appears  to  be  extremely  doubtfuL 
In  a  subsequent  case,  ^  where  the  Irish  statute  of  limitatioDs 
was  pleaded  against  an  action  on  a  promissory-note  which 
had  been  granted  in  Ireland  and  made  payable  there,  in  ex- 
ception in  that  statute,  (copied  from  the  English  statute  of 
4  Anne,)  of  the  case  where  the  debtor  is  "  beyond  seas," 
was  held  to  apply,  in  respect  that  the  debtor  had  resided 
chiefly  in  Scotland  from  the  time  when  the  note  was  grant- 
ed.    But  this  case  fell  within  the  very  words  of  the  excep- 
tion, as  the  debtor's  residence  had  been  actually  ^  AqfO*' 
"  seaif*  with  reference  to  Ireland. 

>  Grove  v.  Gordon,  1st  Nov.  1740,  Moir.  4510. 
•  M'NcOl  V.  M'NeiU,  2d  March  1761»  Mor^.  4517. 
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CHAP.  IX. 

OF  BILLS  ANP  K0TE8  AS  AFRCTBD  BT  iKSOLVXKGir  OR 

BANKRUPTCT. 

We  have  hitherto  discussed  the  constitution,  transmissioa 
and  enforcement  of  the  rights  arising  from  bills  or  notes,  on 
the  supposition  that  all  parties  concerned  in  them  are  sol- 
vent. It  now  remains  to  consider  what  effect  the  insolvency 
or  bankruptcy  of  the  several  parties,  viz.  of  those  by  or  in 
whose  favour  a  bill  or  note  is  granted,  by  or  to  whom  it  is 
transferred,  or  by  or  against  whom  payment  is  to  be  en- 
forced, has  upon  the  several  rights  connected  with  such  do- 
cmnents. 

In  order  to  elucidate  this  subject,  it  is  necessary  to  dis- 
tinguish between  insolvency  and  bankruptcy,  as  well  as  to 
consider  the  general  effects  of  each  on  the  rights  and  obli- 
gations of  the  debtor. 

Insolvency,  or  the  mere  inability  of  a  person  to  pay  his 
debts,  whatever  obligations  it  may  create  between  the  debt- 
or and  his  creditors,  does  not  alter  his  relation  to  third  par- 
ties ignorant  of  his  insolvency,  whose  dealings  with  him  are^ 
on  the  contrary,  as  valid  in  all  respects  as  if  he  were  still 
solvent.  But  his  insolvency  may  have  become  notorious, 
and  then  he  is  said  to  be  bankrupt,  The  first  statutory  de- 
finition in  Scotland  of  what  constituted  bankruptcy,  was  gi- 
ven by  the  act  1696,  c  5 ;  and  the  definition  therein  given, 
as  amended  by  the  last  bankrupt  statute,  ^  forms  at  present 
the  legal  description  of  bankruptcy.    According  to  the  first 

>  M  Geo.  IIL  c  197,  $  1. 
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of  t^kfli^  J^9  ^  if  any  debtor  under  diligence  by  hannig 
^*  and  caftiou  at  the  instance  of  his^  creditor,  be  either  in- 
«  prisoned,  or  retire  to  the  Abbey,  or  any  other  pririkged 
*^  place,  or  flee  or  abscond  fttr  his  personal  secant^)  or  d^ 
^^  fend  his  person  by  force,  and  be  afterwards  fonnl,  br 
*^  sendee,  of  the  Lords  of  Sessiont  tobe  in8oheiit,''beiy 
be  considered  as  notour  bankrupt,  on  the  groand  of  dili- 
gence by  homing  and  caption  and  insolvency  taken  to^ 
ther,  coupled  either  with  imprisonment,  <*  or  retiiing}  orij- 
<*  Ing,  or  absconding,  or  forcible  defendiiog^"  and  that  fin 
the  date  either  of  hl3  imprisonment  olr  rednng)  &&  1^ 
last  bUtlkrupt  statute,  >  in  order  to  provide  ibr  those  casesit 
which  th^  debtor  is  out  of  Scotland,  or  is  not  liaUe  to  is- 
prisonment,  ^  by  being  in  the  sanctuary,  or  by  reason  ti 
^<  privilege  or  personal  protection,''  enacts;  duit  in  ail  tlxK 
cases  "  a  charge  of  homing  executed  agttbst  hSsa,  togAe 
*^  with  either  an  execution  of  arrieistment  of  ^y  of  H^ 
<^  fects  not  loosed  or  discharged  within  fifteen  days  afler  Jt 
*^  date  thereof^  or  an  execution  of  poinding  of  anjof  l>i^ 
*^  moveables,  or  a  decree  of  adjudication  of  any  {lattrfls 
^*  heritable  estate^  for  payment  or  sfecority^of  debt,  ^ 
*f  when  joined  with  insolvency,  be  held  a  sufficient  prorf^ 
*^  legal  bankruptcy,"  equivalent  to  the  deseriptioir  of  bo^ 
ruptcy  given  in  the  act  1696,  aiid  thai  iBrom  the  time  viKS 
the  charge  of  horning,  combined  with  one  or  odierof  t» 
other  kinds  of  diligence  abov^  mentioned,  sh&Hlie  mecfii 
The  same  statute  farther  enacts,  that  every  person;  ^^li^ 
residing  in  Scotland  or  net,  whose  estate  6hd(  have  been  ^ 
questrated  under  the  authority  of  that  or  former  statot^ 
shall  be  accounted  a  notour  bankmpt  from  the  date  of  ^ 
first  deliverance  of  the  Court  on  the  petitidn  for  his  seqc^ 

strntion.    Although  proof  of  insolvency  is  legally  wfi^ 
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in  llifgrMtor  part  of  the  foregoing  paees)  it  is  seldom  n€>- 
cessarjr  in  fact^'as  tbe*^other  requisite^  jnei^tioned  often  ah 
moimt  in  thcsmselves  to  a  proof  of  in^ojlvepcy*  ^'  ^ 

Notwithstanding  bankraptcy,  the  ]3an^upt  stiU  remains 
•Tested  with  the .  Cbnnal  right  both  io  his  personal  and  he^- 
ritable.  estate.    In  particnlar^  his  right  to  enforce  all  the 
obligations  previously  contracted  ia  bis  favour,  and  his  tidp 
to.  ^  bills  or  notes  granted,  drawn  or  indorsed  to  him»  re- 
mains/entire. '  One  questidn  has  been  raised  as  to  his  title 
in  a  case  of :  this  imd,  w^chj  though  it  may  appear  at  first 
sight  to  raise  an  exception  to  his  power  over  bills  or  notes 
after  bankruptcy,  does  hot  in  reality  do  so,  since  its  ftolutiofi 
depends  entirely  on  the  nature  of  his  original  title.    The 
question  is,  ^  Supposing  that  a  person  who  has  bought  goods 
from  another  draws  a  bill,  or  indorses  a  bill  or  note  to  him 
for  the  price,  on  the  faith  of  receiving  the  goods,  but  before 
they  are  delivered,  and  the  seller  becomes  bankrupt  before 
delivery,  so  that  the  buyer  never  obtains  them,  how  far  h^ 
can  recall  his  drafts  or  indorsements,  which  were  made  on 
the  faith  of  getting  delivery  ?   The  same  question  also  oc- 
curs, in  the  case  of  a  banker  who  gives  drafts  or  indorse- 
ments, at  sbort  dates,  in  exchange  for  bills  at  long  dates, 
and  who  attempts  to  recall  his  drafts  or  indorsements,  in 
the  event  of  the  acceptors  of  the  long-dated  bills,  and  the 
p>ayees  of  his  drafts  or  indorsements  who  gaVe  him  thes^ 
bills,  failing  before  they  become  due  ?   In  both  these  cftse^^ 
the    drafts    or  indorsements  are    plainly  irrevocable,   a^ 
soon  as  they  have  got  from  the  person  who  originally  rer 
oeived  them,  into  the  hands  of  an  onerous  indorsee,  since  be 
is  not  liable  to  any  exc€|>tion  pleadable  against  his  >a\»thokv 
^ar  does  it  make  any  difference  as  to  him  whether  tbey  are 
accepted  or  not ;  since,  as  holder,  he  has  a  right  to  present 

>  2  Bell,  17a  •GUOh  3a7i  Sd  eOit^ 
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tliem  for  acceptance,  which  right  he  may  use  at  any  time 
before  the  term  of  {myment,  and  has,  besides,  his  r»> 
course,  in  the  erent  of  non-acceptance  or  non-payment, 
against  th^  drawer  and    indorsers.      The  question  now 
stated  cannot  c>ccur,  unless  when  the  drafts  or  indorse 
ments  are  still  in  the  hands  of  the  origioal  receiver  it  die 
time  of  his  bankruptcy.    Even  in  that  case,  if  the  bill  so 
drawn  or  indorsed  has  been  accepted,  or  presented  fer  ac- 
ceptance before  the  receiver's  bankruptcy,  the  drawer  or 
indorser  cannot  recall  it;  because,  from  the  term  of  accq>> 
tance  or  presentment,  it  operates  as  complete  an  assignment 
to  the  holder,  as  the  nature  of  the  right  admits,  of  the  fimds 
in  the  drawee's  hands  belonging  to  the  drawer  or  indorser. 
The  distinction  between  actual  and  constructive  ddlivery  is 
quite  inapplicable  to  such  a  case ;  for  that  distinction  re- 
lates exclusively  to  goods,  whereas  such  a  draft  or  indorse- 
ment conveys  only  a  claim  to  money,  which  is  completelj 
transferred  by  an  intimated  assignation.    The  only  qnesdoo 
•then  is.  Whether  such  a  draft  or  indorsement  can  be  coimlieiw 
manded  by  notice  to  the  drawee  not  to  pay,  or  by  actoally 
withdrawing  the  funds  out  of  his  hands,  in  the  event  of  die 
receiver  not  having  previously  intimated  it  to  the  drawee 
before  his  bankruptcy  ?   In  England,  a  case  of  this  kind  > 
occurred  with  a  foreigner,  who,  having  stock  in  the  BrittA 
funds,  employed  agents  in  London  to  sell  it  for  him,  and 
remit  to  him  bills  on  Holland  for  the  proceeds.   The  agents 
a^xordingly  got  bills  in  his  favour  from  a  London  hoase, 
on  the  faith  that  this  house  would  be  indenmified  from  die 
proceeds  of  the  sale,  they  having  given  the  bills  before  get- 
ting the  money,  agreeably  to  a  practice  with  r^^ard  to  fe> 
reign  bills,  viz.  that  they  are  remitted  on  one  post-day,  and 
the  money  hot  given  for  them  till  the  next  post-day.    Bat 

>  De  Brat  v.  Foibet  and  Gregory,  1  £^  118. 
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before  the  next  day  arrived,  the  agents  who  had  got  the 
bills  and  sent  them  to  their  correspondent  &iled,  so  Aat  die 
drawers  never  procured  any  money  for  them ;  and  the  latter 
having,  in  consequence,  sent  to  the  drawees  in  Holland  to 
countermand  payment,  the  holders  of  the  bill  brought  an 
action  of  recourse  against  them.    But  Lord  LfOughborough, 
C.  J.,  held  at  Nisi  Prius,  that,  though  an  onerous  indorsee 
would  have  had  a  good  action,  they  could  have  none,  be- 
cause they  were  liable  to  the  same  exceptions  to  which  their 
agents,  who  had  got  the  bills,  would  have  been  liable  if  the 
bills  had  been  made  payable  to  them.     But  the  right  of  the 
agents  was  held  to  be  subject  to  the  condition  of  their  pay- 
ing the  stipulated  price  for  them.    Such  a  condition,  and, 
indeed,  any  condition  not  appearing  on  the  face  of  the 
bill,  could  not  be  proved  in  Scotland   against  a  holder 
but  by  his  writ  or  oath,   or  by  his  judicial  admission, 
which  supersedes  all  other  proof.     But  supposing  the  fact 
to  be  thus  established,  that  a  bankrupt  got  bills  from  the 
drawer  or  indorser  on   the   faith  of  his   sending  goods 
which  he  has  not  sent,  or  of  bills  at  longer  dates,  which 
were  given  in  exchange  for  them,  being  paid,  but  which  has 
not  been  done,  the  drawer  and  indorser  of  them  seemb 
entitled  to  countermand  payment  of  them  by  the  drawee,  if 
they  have  not  been  previously  presented,  or  even  to  with- 
draw the  funds  oiit  of  the  drawee's  hands.     Till  present- 
ment, the  funds  still  belong  to  the  drawer  or  indorser,  in- 
somuch that  a  creditor  of  his  arresting  in  the  drawee's 
hands  before  presentment  would  be  preferred  to  the  holder 
of  the  bill.     The  drawer  could  not  arrest  them  in  security  of 
liis  claim  against  the  holder,  as  he  might  have  done  if  they 
we^e  transferred  to  the  holder  without  presentment.  •  They 
must  therefore  still  be  considered  as  vested  in  the  drawer 
himself;  and  hence  there  seems  to  be  no  reason  ivhy  he  may 
not  detain  them  by  a  new  mandate  to  the  drawee,  contrary 
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to  that  .wliicb  be'bas  gtven  by  drawing  the^bUL'  Sock 
mandale,  inde^,  would  not  be  effisctiiBi  aguut  aa 
inddise^t  although  the  latter  had  not  previqudy  prestttted 
Ae  bill ;  because  the  drawer,  by  putting  an  indorsidiledbca- 
flient  into  his  debtor^s  hands,  enables  him  to  giye  an  indorsee 
the  power  of  completing  his  own  right  at  any  time  by  pre- 
sentment,  and  has  surrendered  his  right  of  giving  any  maih 
date  (in  contradiction  to  iU  t  Bot,  with  reference,  to  the 
ginal  .receiver  of  the  bill,  the  )surrender  of  his  rig^t 
merely  conditional ;  and  the  qondiUon  .not  i  being  fulfilled, 
his  power  to  control  the  disposal  of  the  fonds,  in  so  fiff  as 
this  ;party  was  concerned,  thereupon  revives.  He  mi^it, 
indeed,  dispose  of  these  funds  yet  more  effectually,  by  wid^ 
drawiog  them  from  the  drawee  before  the  bill  was  present 
ed  by  the  rfecriver ;  and,  in  that  case,  the  receiver's  rigiit 
never  having  taken  effect,  he  could  only  have  a>  persoaal 
daim  of  recourse  against  his  author,  which  would  be  awt 
by  the  personal  exception  already  iiCientioned.  If  the  fioMls 
Were  thtV  withdrawn  before  presentment,  even,  att^ 
indorsee >0duld  iiave-nc^  vested  right  ia  ikeil^  ziameAef. 
gcde'befeff^  hk'rig^t  couid  attach.  But  ha  wouM  base  a 
claim  of  recourse  agaiust  the  drawer,  which  could  not  be 
met  by  any  personal  exception  competent  against  kts  aa> 
thor* 

*  The  question  now  discussed  relates  to  the  orij^nalnalnie 
of  the  bankrupt's  right.  But  supposing  any  right  in  a  bill  or 
note  to  have  been  once  fully  vested  an  hin^  his  mere  baak- 
mptqr  does  not  divest  him.  In  the  case  of  adebtor  who  is 
not  in  trade,  his  moveable  effects  can  only  be  attached  kf 
poinding,  or  the  debts  due  to  him  by  airrestment  used  jn-the 
hands  of  his  debtor.  It  has  been  already  shewn,  ^  Ast 
biUs  or  notes  cannot  be  attached,  unless  by*  arrestment  ia 
the  hand^  of  the  acceptor  or  granter  as  the  proper  ddHitvr, 

>  Anie^  318,  d  nq. 
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or.b^  an.  arrestment  in  the  hands  of  any  of  the  other  par<» 
ties  after  the  bill  or  note  has  been  dishonoured^  and  the 
dishonour  has  been  duly  notified  to  them^  in  which-  case 
they  also  become  the  debtors,  accompanied  in  both  cases 
with  a  process  of  exhibition  against  the  person  to  whom.the 
bill  or  note  is  due^  that  he  may  produce  it,  and  an  appUca* 
tion  to.  the  Court  to  sequestrate  itia  the  meantime,  in  order 
to  prevent  him  from  indorsing  it  away.    It  will  thus  remain 
sfiOBA  till  the  arrestee  xd>tains  ^  decree  of  forthcoming  on 
his  arrestment^-  which  will  entitle  him  to  exact  payment  from 
any  party  in  whose  hands  arrestment  has  been  used.    Such 
arrestment,  however,  in  case  of  the  person  for  whose  debt  it 
was  used,  becoming  bankrupt  in  any  of  the  dijBerent  modes  al^ 
ready  mentioned,  falls  under  that  provision  of  the  54  6eQ.IlI«. 
c.  137,  §  2,  which  enacts,  that  in  such  a' case  all  arrestmekits 
used  either  on  a  liquid  document  of  debt,  or  on  a  depend" 
ing  action  or  libelled  summons,  provided  the  action  be  fol- 
lowed out  without  delay,  within  sixty  days  before,  or  four 
months  after  the  debtor  has  been  thus  made  bankrupt^  shall 
be  preferred  equally ;  and,  that  though  any  one  arrester 
shaU  have  got  decree  of  forthcoming  and  recovered  pay* 
ment,  he  shaU  be  obliged  to  communicate  his  preference, 
under  deduction  of  his  expenses.     Arrestments  used  more 
than  four  months  afiaf  liie  bankruptcy  are  not  allowed  to 
compete  with  such  as  have  been  iised  within  the  four  months, 
but  are  ranked  inter  ae,  agreeably  to  the  fornier  law,  that  is, 
in  general,  according  to  their  respective  dates  of  execution. 
The  same  rule  is  also  laid  down  by  this  act  with  regard  to 
poindings. 

In  the  case  of  persons  engaged  in  trade  or  manufac- 
tures, as  particularly  described  in  the  bankrupt  act,  ^  that 
act  authorises  a  sequestration,  whereby,  the  whole  estate 
of  the  debtor,  personal  or  heritable,  (and,  in  the  case  of 

>  54f  Geo.  III.  c.  137,  §  15. 
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a  company,  the  whole  estate  belonging  either  to  the  com- 
pany or  the  individual  partners,}  is  placed^  from  the  dite 
of  the  first  deliverance  on  the  petition  for  sequestration,  im* 
der  judicial  control,  until  the  appointment  of  a  trustee,  when 
such  estate  is  vested  in  him,  in  the  manner  detailed  in  the 
act,^  for  behoof  of  the  creditors  at  large,  and  is  declared  to 
have  been  so  vested  in  him  from  the  date  of  the  first  deli?e- 
rance.^ 

These  distinctions,  as  to  the  several  effects  (^insolvency, 
bankruptcy,  and  sequestration,  must  be  kept  in  view,  in  con- 
sidering the  consequences  that  arise  from  each,  espedslly 
with  regard  to  bills  or  notes,  whether  belonging  to  or  doe 
by  the  bankrupt.  In  discussing  this  subject,  we  shall  con* 
sider, 

Isij  The  power  which  a  person  retains  over  his  pipopertf, 
notwithstanding  insolvency,  bankruptcy,  or  sequestntioi^ 
more  particularly  with  rieii^rence  to  bills  or  notes. 

In  doing  so,  we  shall  proceed  on  the  assumption  that  theie 
is  no  question  regarding  the  bankrupt's  title  to  the  hills  or 
notes  in  his  possession.  But  there  may  be  questions  of  this 
kind  in  the  case  of  a  banker  or  other  agent  receiving  bilk  or 
notes  frcMU  his  constituent.  It  will  therefore  be  necessaiy  to 
consider, 

2oVy,  In  what  cases,  su^  bills  or  notes  are  to  be  regarded 
as  his  property,  and  when  that  of  his  constituent ;  and  what 
power  he  or  his  creditors  have  over  them  in  the  last  of  these 
cases.  His  power  in  the  first  of  these  cases  is  included  ioh 
der  the  preceding  head. 

Having  thus  considered  insolvency,  bankruptcy^  and  se* 
questration,  with  reference  to  their  effect  on  the  banknipt*s 
power  over  his  own  bills  or  notes,  or  those  in  his  posses- 
sion, it  will  only  remain  to  discuss, 

• 

»  54  Geo.  III.  c.  137,  §  15^  16^  17,  22,  29. 

*  IbiiT.  §  30.      Vide  on  the  same  subject^  2  Bel!,  966. 
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Siffy,  The  effect  of  these  several  events  upon  the  claims 
arising  against  his  estate  from  bills  or  notes  due  by  him. 

1.  There  is  one  case  falling  under  this  head,  which  may 
be  discussed,  Is^  Because  it  does  not  depend  on  the  same 
principle  with  other  cases,  viz.  that  of  the  payment  of  bills 
cr  notes  made  by  the  bankrupt,  if  he  is  debtor,  or  to  him  if 
he  is  creditor* 

If  a  debtor  is  merely  insolvent,  paym^its  made  by  or  to  him 
are  in  general  valid ;  for,  as  he  has  still  the  free  administra* 
tion  of  his  estate,  there  is  no  person  but  he  who  can  receive 
and  discharge  the  debts  due  to  him,  or  pay  those  which  are  due 
by  him.  There  are,  indeed,  some  cases  in  which  it  has  been 
determined,  that  a  person,  who  knew  his  affairs  to  be  quite 
desperate,  and  had  resolved  on  a  declaration  of  bankruptcy, 
was  guilty  of  fraud  when  he  purchased  goods  in  these  cir-r 
cumstances  from  third  parties,  seeing  he  must  know  th^t  he 
could  not  pay  them,  and  that  therefore  his  creditors,  com* 
ing  in  his  place,  must  restore  such  goods  to  the  seller.  ^  It 
is  not,  however,  on  the  mere  ground  of  insolvency,  but  on 
the  ground  otjraus  dans  causam  comtractui^  that  such  cases 
have  been  determined.  Insolvency  alone,  unless  it  is  plainly 
irretrievable,  does  not  preclude  a  person  even  from  entering 
into  new  contracts ;  and  even  irretrievable  insolvency  does 
not  take  away  his  power  to  make  or  receive  payments.  So 
long  as  he  continues  vested  with  his  estate,  no  person 
but  he  can  receive  payments ;  and,  in  doing  so,  he  is  dis- 
charging a  duty  to  his  creditors,  by  enlarging  tlie  fund  for 
their  payment  A  payment  made  by  him  has  no  doubt  a  con- 
trary effect ;  and,  therefore,  if  he  knows  that  he  has  no  chance 
of  paying  every  creditor,  it  is  his  duty,  instead  of  paying 
one  particular  debt,  to  lay  a  full  state  of  his  affairs  before 
bis  whole  creditors.  But  such  a  payment  is,  notwithstandi 
ingj  valid,  if  the  term  of  payment  has  come,  even  though  the 

f  Vide  1  Bell,  176-82,  and  cases  therein  cited. 
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creditor  should  know  of  his  insolvency,  ted  u^ge  l|us&ftir 
payment  oh  tliat  accotmt;  for  he  has  fidl  p<Mrer  to  make 
payment,  and  the  creditor,  in  enforcing  it,  is  only  secaring 
has  own  rights.  It  will  be  accounted  a. payment  if  the^dcfct- 
or  gives  the  creditor  his  bill  at  a  discountable  date^  wUck 
he  afterwards  retires,  since  that  is  a  usual  mode  of  making 
payment;  But  a  payment  wiU  be  challengeable  :oa  tfe 
ground  of  fraud,  when  it  is  made  before  the  debt  falls  jduff;K 
at  least  very  slight  additional  circumstances  will  be  snflfirifiit, 
in  such  a  case,  to  shew,  that  the  creditor  knew  of  the  iiF 
solvency,  and  therefore  took  this  unfidr  advanti^  of  the 
other  creditors.  He  has  no  right  to  exact  payment  faefine 
it  was-due^  and  it  may  be  presumed  that,  Jn  dokig  so^  be 
combined  with  the  debtor  to  oBtain^  by  his  means,  a  frsndiH 
lent  preference  ov^r  the  other  creditors.  He  could  not  le- 
gally demand  any  thing,  before  the  term  of  payment  bat 
security;  and  such  security,  whether  granted  voluntarily,  of 
obtained  by  legal  diligence,  would,  in  most  cases,  in  tiie 
event  of  the  debtor^s  bankruptcy,  become  liable  to  lete* 
tion.  A  premature  pajrment  will,  therefore,  be  efteti  re* 
garded  merely  as  a  scheme  to  evade  such  a  Jieductioni 

.  Even  when  a  person  is  avowedly  bankrupt,  still,  if  he  hts 
the  administration  of  his  estate,  payments,  whether  to  or  bf 
him,  if  made  after  the  term  of  payment,  are  valid.  The 
suspicion  of  fraud  must,  no  doubt,  be  increased,  but  tiie  fa- 
gal  grounds  for  presuming  fraud  do  not  appear  to  be  dife* 
rent  from  those  which  have  been  mentioned  with  refereiio 
to  the  case  of  insolvency.  The  case  of  payment  fay  mesas 
of  bills,  by  a  bankrupt,  shall  be  afterwards  considered. 

In  the  case  of  a  sequestration,  which,  as  already  mm* 
tioned,  vests  the  debtor^s  whole  estate  in  the  trusted  as'frpA 
the  date  of  the  first  deliverance,  it  is  enacted, '  IM,  Tliit^iB 
**  payments  made  by  the  debtor  to  any  of  his  credilof^  tfttf 

I  8  BeU,  258.  •Si  6.  III.  c.  137,  $  38. 
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^*  the  date  aforesaid  shall  be  void  and  ineffectual  to  the  re- 

>^  ceiyers  in  the  event,  of  a  sequestration  taking  place,  and 

"  the  trustee  shaU  be  entitled  to  recover  the  money  so  paid 

<<  as  part  of  the  bankrupt's  estate/'    It  is  also  enacted,  that 

<^  all  transactions  of  the  bankrupt  subsequent  to  the  said  date^ 

*^  from  which  any  prejudice  may  arise  to  the  creditors,  shall 

^^  beoiull  and  vAd"  But,  2dlyf  It  is  provided,  that  this  et^ 

actmeat  shall  not  oblige  <*  the  debtor  of  a  bankrupt,  vho  has 

*^  paid  his  debt  to  him,  bmafide^  before  he  knew  of  the  bank- 

'^  ruptc^,  to  pay  it  a  second  time  to  the  trustee."  The  con- 

Terie  of  thiSiprovision  is,  that  if  a  debtor,  whether  by  bill 

-or  otherwise,  makes  payment  after  the  first  deliverance  in 

the  sequestration,  while  he  is  aware  of  the  bankruptcy,  he 

mnsUpay  a  second  time  to  the  trustee. 

2.. The  next  question  is,  How  far  a  person  insolvent  or 
bankrupt  can  efl^tually  grant  a  bill  or  note,  or  transfer  a 
bill  or  note,  of  which  he  is  the  payee  or  holder  ?  So  soon 
as  he  is  iseqaestrated,  this  question  is  excluded ;  because 
from  the  date  of  the  first  deliverance  in  the  sequestration, 
his  right  to  his  estate  generally^  as  well  as  his  right  to  bills 
or  notes  payable  to  him,  becomes  vested  in  the  trustee  un- 
der the  sequestration,  for  behoof  of  his  creditors.  But,  in- 
dependently of  this  effect  of  sequestration,  there  are  certain 
restrictions  imposed  on  the  right  of  transference  by  insol- 
vency or  bankruptcy.  These  restrictions  fall  now  to  be  con- 
sidered. 

1.  In  the  case  of  mere  insolvency,  as  the  debtor  has  still 
the  ^dmini^ration  of  his  estate,  there  is  no  restriction  at  com«- 
mon  law  on  his  power  of  conveying  away  any  part  of  it,  or 
consequently  on  his  power  of  transferring  bills  or  notes  be- 
longing to  him,  whether  by  indorsing  them  or  delivering 
theoa  blank  indorsed^  or  on  his  power  of  granting  sdch  do- 
cuments, so  as  to  found  a  claim  against  his  estate,  or  giving 
drafts  on  persons  possessed  of  his  funds,  which  drafts  ope- 
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rate,  in  the  maiiner  tilrefidy  explained,  >  as  aawgnmfitt  of 
these  funds.  No  donbt^  if  it  should  appear  diat  the  p^ee^ 
indorsee  or  receiver  of  «uch  bills,  notes  or  drafts,  tookdia& 
in  furtherance  of  a  plan  concerted  between  him  and  die 
debtor  to  defraud  his  creditors,  the  right  of  such  payee  or 
indorsee  would  be  reducible  on  the  ground  of  firand,  wfaidi 
always  forms  a  good  cause  of  challenge  even  at  oommoo 
law.  On  this  ground,  probably,  in  one  case,  ^  the  amsler 
of  funds  belonging  to  a  bankrupt  was  preferred  to  an  in- 
dorsee apparently  onerous,  in  respect  there  were  pngnsnt 
presumptions  that  he  knew  of  the  bankrtq>t^  when  he  took 
the  indorsement,  and  was  particepsJirmuUB  with  the  bsiA- 
mpt  Various  circumstances  will  be  received  as  indic^iTe 
of  fraud,  though  there  should  be  no  direct  proof.  It  his 
been  lud  down,  for  instance,  that  the  mere  fact  of  insolvency 
on  the  part  of  the  debtor,  combined  with  the  want  of  a  tab- 
able  consideration  from  the  payee  or  indorsee  of  the  biil  or 
note,  will  be  sufficient  to  set  aside  the  right- acquired  by  the 
latter. '  The  circumstance  of  his  thus  acquiring  a  njght 
fi*om  an  insolvent  person  without  consideration,  create^  pcs^ 
haps,  a  reasonable  presumption  of  fraud  against  him;  and  it 
is  better  that  such  a  presumption  should  operate  i^amsl 
him,  since  he  cannot  thereby  su£fer  loss,  than  that  a  direct 
injury  should  be  inflicted  on  the  creditors.  ^  The  proof  of 
insolvency  will,  in  general,  be  thrown  in  such  a  case  on  die 
party  reducer.  It  will  remain  also  with  him  to  profo-  that 
the  bill  or  note  has  been  given  without  a  valuable  oonsideni- 
•tion.    This,  considered  as  an  element  in  the  piematffioa 

^  AnU,  ]^,etaeq. 

*  Oiarant  v.  M<Kay*8  Creditors,  22d  July  1733,  Blcliics,  »•  BilL 

•  2.Bell,  204. 

'  Kilgour  V.  Thomson,  IGth  Feb.  1GS8,  Mdrr.  9ia  In  tlus  a« 
lous  dispctition  to  «  stFRnger,  granted  wkhout  an  oncroui  cnae^  hf  • 
hitherto  proved  to  be  insobrent,  and  against  whom  no  diligence  bad  bcea  Aa 
used,  though  he  became  bankrupt  soon  afterwards,  was  set  aside  in  an  adka  ^ 
a  prior  creditor  of  the  granter. 
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of  fcsud  against  the  receiver  of  the  bill  or  hote^  miay,  if 
the  latter  knew  of  the  granter's  insolvency,  be  instruct- 
ed by  parole  evidence  even  in  opposition  to  the  presump- 
tion  of  value  arising  ex  facie  of  the  document.  The  charge 
of  fraud  or  extortion  is  not  made  here  by  the  common 
debtor,  who  might  be  met  with  the  plea,  that  as  he  him- 
sdlf  has  contradicted  such  a  charge,  by  subscribing  a  do- 
cument which  bears  in  gremio  that  the  receiver  got  it  bona 
fide  and  for  value,  the  presumption,  which  he  has  thus  raised 
cannot  be  redargued  except  by  the  receiver's  writ  or  oath,. 
But  the  charge  is,  that  the  debtor  and  the  receiver  of  the 
document  have  combined  to  defraud  ihe  creditors  at  largcy 
who  were  no  parties  to  the  transaction,  and  therefore  there 
is  no  such  bar  against  their  investigating  the  matter  in  the 
way  in  which  it  is  usual  to  investigate  all  pacUi  iOidtOf  ^  vi& 
by  a  proof  at  large.  In  a  question  with  them,  the  insertion: 
of  an  onerous  cause  in  the  deed  is.  to  be  accounted  only  a* 
part  of  the  fraud,  which  such  investigation  must  be  employed 
to  defeat.  There  are  also  other  circumstances  admitted  as. 
indicative  of  fraud,  which  need  not  be  here  detailed. «  In 
general,  however,  it  may  be  observed,  that  though  the  right 
acquired  should  be  fraudulent,  yet,  being  complete  in  itself, 
it  will  remain  good  till  it  is  reduced ;  and,  as  the  fraud  which 
authorises  the  reduction  is  personal  to  the  receiver,  it  will 
form  no  objection  against  the  right  of  any  third  party  who 
may,  in  the  meantime,  have  obtained  the  bill  or  note  from 
him  onerously  and  bona  fide.  Such  onerosity,  too,  and 
banafides^  wiU  be  presumed,  unless  the  contrary  appears  ex 
facie  of  the  bill  or  note,  or  is  proved  by  the  holder's  own 
writ  or  oath ;  ^  for,  although  it  should  be  alleged  that  he 
also  knew  of  the  fraud  between  the  insolvent  and  his  author, 
he  is  not  thereby  accessary  to  the  fraud,  (unless  the  trans- 
ference to  him  was  pars  ejusdem  negotii  with  the  original 

i  AmU,  131.  •  Vida  2  BeU,  20*. 

»  j^nie,  U8»  Cnig  r.  Shielli  «id  Co.,  15ch  Disc.  1809,  F.  C. 
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traasfiere^ce,)^  since  tbe  fraud  b  otherwise  held  to  hove  IteiB 
completed  by  the  transference  of  the  bill  or  note  to  the  an- 
ginal receiver.  Any  second  indorse  therefore^  deriTiog 
right  from  the  original  receiver,  must  be.  entided  to  die  or« 
dinary  privileges  of  ail  indorsee. ' 

Bat,  .independently  of  the  proof  of  fifaod  whicdi'  is  neces- 
sary at  common  law  to  invalidate  a  bill  or  note  granted  or 
indorsed  by  an  insolvent  person,  while  it  is  in  the  Eanda  of  a 
party  accessary  to  the  fraud,  there  is  idao  a  presuraptife 
fraud  established,  by  the  act  1621,  c  18^  idiich  is  now  to  be 
explained. 

This  act  was  passed  for  two  purposes,  via.  1j^  Tha^  in 
caso^of  a  debtor^s  insolvency,  any  deeds  granted  by  him, 
without  value  to  his  relations  or  confidants,  in  prejudice  of 
prior  creditors,  might  be  set  aside ;  and,  2d2^,  Hiat,  in  die 
same  case,  certain  deeds  granted  by  him  tn/randem  ci  tbt 
prior  diligence  of  creditors  might  be  challengeable. 

I.  Qn  this  stkbject,  the  statute,  (which  is  in  the  form  of 
an  act  of  sederunt  of  dfe  CbuVt^pf  Session,  ra^ed  by  tbs 
Legislature,)  enacts,  <<  That  in  all  acdohs  otA'xmimii^ 
<<  pending,  or  to  be  intented  by  any  triie  creditor  Ibr  tv« 
<<  covery  of  hjd  just  debt,  or  satisfaction  of  his  lawiiil  actiaB 
<<  and  rights  diey,**  (vi&  die  Goiirt  of  Session,)  ^  will  decreete 
*^  and  deceme  all  alienations,  dispositions,  assignadoos  and 
**  translations  whatsoever,^  made  by  the  debtor,  of  any  of 
<<  his  lands,  teinds,  reversions,  actions,  dbUf  or  gooA  «cM* 
^*  soever^  to  any  coi^unct  or  confident  person,  without  tne, 
*' just  and  necessary  cause^  and  without  a  just  prfee  tttBj 
**  paid,  the  same  being  done  after  the  contracting  of  ItfwM 
<<  debts  frc^n  true  creditors,  to  have  been  from  die  begin* 
^^  ning,  and  to  be  in  all  times  coming,  null  and  of  none  ava% 
**  force  nor  efiect,  at  the  instance  of  the  true  and  just  de- 
^  ditor,  by  way  of  action,  exception  or  reply,  wididM  far* 
^<  ther  declarator/'  There  is  another  clause  with  regaid  to 
the  case  of  third  parties  deriving  right  from  the  conjunct  and 
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confident  persons  holding  immediately  of  the    ^ank^upt, 
whieli  shbtl  be  noticied  afterwafrds. 

This  statute,  as  well  as  evei^  other  matter  comieeted 
with  bahkrtiptcy,  has  been  fully  discussed  by  a  learned  au- 
thor. >  But,  As  the  coEtstructidn  giveii  to  the  statute  is,  in 
som6  inslMc^,  not  quit6  th^  tome  iHth  its  literal  meanings 
we  caiteiot  96l^f  tetfvie  its  ImjK^t  to  bd  gathered  from  its 
words,  l^out  a  sulklnlbry  dt  the  leading  doctrines  which 
h^ave  been  settled  regardiiig  it 

I.  TXdht  hut  «^6ditoi^  can^  iln  tenii^  of  the  clause  alueltcljr 
quMed,  challenj^  tbe  At^6di  ilgainst  wl^ich  it  pi^oviiies. 
PttM^Si  h(Mev^9  irh^  ha^e  got  gtMuitons  obKgations  froin 
the  insolt^M  niay'btin^  duehf  st  ch^Het^e;  for  his  oUlga*- 
tion^  to'  ^m,  though  ghitniCous,  a^^  i^vocable,  and  tbeiir 
Jits  t^^edUi  canilbt^  int&f^  than  that  of  oneii^ous  creditors,  be 
defeated  by  subsequent  alienation^.    Thus,  it  has  beeil  de» 
cided,  ^  throne  gratditotis  assignaltion  afibrded  good  ground 
for  chaUehging  another  which  was  posterior  to  it  in  date, 
though  first  intimated,  On  the  ground  that  the  first  created 
a  debt  against  Aegranter,  by  virtue  of  the  warrandice  con- 
tained  ill  it    In  tihe  same  way,  the  indorsement  of  a  bin  or 
note  by  way  of  donations,  6it  the  grahtmg  of  it  for  the  same 
cansie,  if  that  dhotdd  be  hdd  lawful,  would  create  a  debt  a^ 
gainst  the  indorser  or  granter,  sufficient  to  wan'ant  fhe 
holder  HI  diallMghig  any  fiitnre  deed  executed  by  ike  for- 
mer to  his  prejudice. 

3.  The  words  of  th«  statute  do  Hot  cOdfiHe  the  right  of 
cbaH^ng^  to  those  who  Have  been^  credil6r^  before  the  date 
of  the  deed  challenged,  but  it  rather  seems  to  extend  this 
right  to  all  ere^to^  AcoorcKngly,  this  is  the  most  recent 
construction  which  has  been  given  to  it, '  although  a  dis- 

■ 

*  2  Bell,  187-204.    * 

'  Aleiumder  v,  Lund^  lOtfa  Joly  1675^  Morr.,  940. 
"  2  Bell,  190,  who  lays  it  down,  that  the  benefit  of  the  cfaalleDgei  when  sao- 
cesaftil^  is  extended  to  the  whote  body  of  the  crediton. 
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tinction  has  been  taken,  which  shall  be  noticed  immediatdy, 
between  prior  and  posterior  creditors^  r^arding  tlie  proof 
to  be  brought  of  insolyency. 

The  date  of  the  challenging  creditor's  debt  is  detenmBd 
by  the  date  of  the  contract  from  which  it  arose^  not  by  the  dite 
of  the  deed  or  decree  by  which  it  may  have  been  ocmsdtattt) . 
and,  accordingly,  if  the  ccmtract  has. been  prior  to  the  deed 
challenged,  it  wUl  be  accounted  a  prior  debt,  though  tk 
deed  by  which  it  is  constituted  be  of  a  posterior  date*  >  (k 
the  other  hand,  if  the  deed  challenged  be  a  bill  or  note^  it 
will  be  presumed  to  have  been  delivered  on  die  date  wbkk 
it  bears.  ^  A  draft  by  the  debtor,  though  it  cannot  be  i 
fectual  as  an  assignment  of  his  funds  in  the  drawee's  hands 
till  it  is  intimated  to  the  latter,  will  be  considered,  wfth  re- 
ference to  its  binding  effect  on  the  drawer,  as  completed  cc 
the  date  which  it  bears,  since  his  part  in  it  is  then  oompklai 
When  the  question  relates  to  the  date  of  an  acceptance  or 
indorsation,  and  these  have  no  separate  dates,  they  wiU  pro- 
bably, (under  the  limitations  already  explained,)  '  be  pre- 
sumed in  general  to  be  of  the  same  date  with  the  bill  (VBoie 
to  which  they  refer.  But  if  ttat  is  not  tmly  their  dti& 
this,  like  any  other  circumstance  calculated  to  disclose  ik 
real  nature  of  the  transaction,  may  be  proved  by  extraneoK 
evidence. 

S.  The  creditor  must  prove  tkat  the  grantee  of  the  deed 
challenged  is  a  person  conjunct  or  confident  with  the  gm^ 
er.  In  deciding  who  is  a  conjunct  per^tm,  the  Court  faa^ 
adopted  the  rule  prescribed  by  statute  with  regard  to  \hi 
degree  of  relationship  which  disqualifies  a  person  from  jiiti^ 
ing  in  the  cause  of  another ;  and,  agreeaUy  to  this  mk^  il 

>  FdUock  *.  Ponock*s  Craditon,  2l8t  Jan.  1669,  Moir.  1008,  Sam  v.  ^ 
ion,  87tli  July  1669,  Morr.  100& 
•  Ante,  182.  •  Aiiie,  80-1. 
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lias  been  held  that  brothers,  ^  uncles,  ^  sons-in-law,  ^  step- 
sons, ^  and  sisters  or  brothers«in>-law,  ^  are  coigunct  persons 
in  terms  of  the  statute.  But,  it  has  been  found  that  uncles* 
in-law,  ^  and  cousins,  ^  are  not  conjunct  persona.  .  Confi- 
dent persons^  on  the  other  hand,  are  all  those  whose  con- 
nection with  the  gtaater  establishes  confidential  habits  be*, 
tween  them,. such  as  servants,  fiMtors,  .confidential  men  of 
business.  ®  It  is  impossible,  to  define  the  circumstances 
which  m&yr  in  different  cases^  bring  a  party  under  the  de» 
nomination  of  a  confident  p^rson^   ; 

4.  If  it  be  proved  that  the  deed  under  challenge  has  been 
granted  to  ft  poo^junct  or  omfident.  person,  it  reqif^ns  with> 
him,  in.  general,  to  establish  that  it  was  {^ven,  in  terms,  of 
the  stiitute,'  for  just,  true,  or  t^e^essary  causes,  or  if>x  a  price 
truly  paid*  ^  What  such  considerations  may  consist  of,  such 
as  value  Instantly  given,  prior  obligations,  ca^tionaTy  en- 
gagements, marriage-contracts,  antenuptial  or  postnuptial, 
has  been  fully  explained  by  the  learned  author  already  refer- 
red to.  '0  It  remains  with  the  receiver  of  the  deed  to  prove 
that  it  was  granted  for  some  such  consideration ;  for  without 
this  Jt  is  null»  and  the  challenging  creditor  if  not  bound  to 
establish  a  negative,  viz.  that  there  was  no  such  considera- 
ion,  but  the  receiver  must  prove  the  affirmative.    One 

<  Finlsvr  n.  Fv1c»  15di  June  1881,  Morr.  895^ 

>  Tanpeiri^'t  Graditon  v.  Kiiifinni4»  18th  Dec  167%  Monr.  90a 

•  Skene «w  BeiMB,  17th  Jan.  163S,  Mcrr.  896;  Oibb..«.  LiTiDg«qii«  85ch 
tily  1766^  BCot.  009. 

«  Meicer  v.  Dalgvno,  19tfa  Dec.  1694^  M«nr.  1256S. 

«  Huxna  «.  Smith,  Suh  Julj  167%  Mom  89%  and  Scot.  v.  Ker,  18tb  June 

712,  Morr.  1S669. 

•  Lofd  KlSMnk  ew  Adanuon  end  Gdlender,  8th  Feb.  171%  Sfbrr.  18M9. 
'  M'Dowal  tiw  FnOairtOB,  8tb  June  1714^  Morr.  ibid. 

•  2  BeU,  10& 

•  Vide  Lend  KiUMma*B  Statement  of  the  Opinione  of  the  Court,  in  Lord 
tdrocale  n.  Grant,  9tfa  Nov.  174%  Morr.  55,  end  2  ^U,  194w 

^  2  BeU,  194*. 
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ektise,  imked,  df  tbe  stalwte  points  it  out  m  a  snficiot 
mode  of  proving  tbe  fraud  tkerain  melitionedy  if  tivaifedi  is 
esitablish»ii,  by  the  writ  or  oath  of  the  seoeber,  to  kowt  bMi 
grants  wttfeoat  *^  taty  ttitet  jsast  and  neoesaaty  caiiM^  « 
^  wllbotti  any  mie  ^a^d  €am)MMit  pitee.'^  But  tias  it  not 
intended'  ai5  dke  only  pvoof  cB  imtA.  Oot  tbe  centraxyy  Ae 
pfevioiis  efattse  of  the-  titMita  pioMy  iu^oate  tisat  fiairi 
rii^  be  pre^tana^'  Mlesi^  tliem  areoverods  oauseg  for  &e 
ooaveyafti^  whl^  enecoud  omfaa  ax«'  not  tb-  be  tnken 
for  granted  till  they  are  prdved.  Tb»^  aesenrdSngly,  is  the 
conseroction  which  has  been  git^eft  to  Iftie  statute  Hie  daef 
questicnfk  has  always  been,  Wbediet  the  preottfllptidlft  of  wiDt 
of  value  nliay  be  coniitieraeted  by  a  general  stttteme&t  In  Che 
narrative  of  the  (feed  Itfte^  that  it  w«a  gleamed' fixr  valna 
But  it  has  been  settled' by  a  Ibng'tnane  of  deeidion%  that  such 
a  narrative  is  net  snfl^ent  fer  fliat  purpose^  in  any  deed 
granted  to  ai  conjunct  or  confident  person.  ^  II  appaai^  in- 
deed, ta  have  been  at  one  time  held,  in  die  special  case  ef 
bonds  or  assignations  bearing  i»  befof  spe^e  sums  of  bor- 
rowed money,  ^  especiidiy  when  supported  by  a  ftljfed  iD* 
count  between  the  receiver  and  the  eommett^  debttiTy  s  or  ia 

July  1757,  Morr.  12575 ;  M'Neil  v.  Livingston,  14tfa  Fd>.  1758^  Morr.  4S16; 
and  a  number  of  earlier  cases  otedb^  Mr  B^,  ii,  IM^  imk  K  alf  oftwIAIt  ^ 
cases  of  coiiveyadc^'  to  ooojuact  partonsw  lb'  ode  -tt^ 
Cbapbtil;  Mb  Not.  1673,  Mbtt.  lafiSdrStwaslnlB,  mtim^ma^hymi 
to  his  brother,  bearing  to  be  for  money  borrowed,  oonld  nui^ta  dii|Mvii  lurftf 
the  bankrupt's  oath.  But  this  deMoat  seeni#to  h^cdawmftb  di»  tnar  tf  ^ 
other* dfedsions-;  aifid;  besides,  tliese  dadnona^  at  «U  cyi 
ral  statement  of  value  in  the  deed  is  not  sufficient  proof  of  la 
can  siidi  a  prbof  be  aflbvAed'  by  the  geuenl  prauBfiifMi^oiV 
bills  and  notes,  or  even  by  Ihe  tKirda  <<  talai  raidiMi^**  UtrwMOpm^ 
monly  bear  to  be  granted, 

'  ^ilop-PAti^  1^  Her,'  «B^  Jia.  I6^  Mottt  Rfltt^  Mttst  m 
and  others,  6di  Dte.  l^lsl^  BAmptv  a974w 
'  Gray  v,  Chiesly,  4di  July  1711,  Morr.  1856a 
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the  ca$e  of  a  diqK>@jtiM  beariilg  expressly  td  be  granted  for 
sums  of  money,  ^  that  such  deeds  proved  their  oneioiiB 
ciiHse,  imless  nadargued  by  the  graoler^s  or  acquirpr's  oadb, 
or  unless  Aere  were  other  suspicious  ciixumstiuices  on  the 
face  of  idle  tranaactiont  In  whkh  ease  8q>arate  evidence  of 
onerosi^  was  required. '  JBut  this  doctnne  is  contrary  to 
one  of  the  latest  cases  on  the  subject,'  wherein  a  naiv 
rative  in  a  deed  by  a  husband  in  his  wife's  fiivoiur,  hearing 
that  she  had  advanced  a  certain  sum  cm  his  acconnb  was 
found  not  sufficient  to  pro^e  the  advance,  unless  supi>orted 
by  sq>arate  evidence.    Indeed^  such  a  doctrine  appears  to 
be  inconsistent  with  the  natural  construction  of  the  act,  as 
already  explamed,  as  well  aa  with  the  otiher  deciflions,  $uxt0 
there  is  not  any  solid  distinction  between  a  specific  sMch 
ment  of  value  in  a  bond  or  assignation,  and  a  general  state- 
ment of  value  in  any  other  conv/eyance.    The  meue  stat^ 
meaty  therefore,  of  value  in  the  deed  under  challenge,  whe- 
ther specific  or  implied,  as  in  the  case  of  a  bill  or  note,  fioom 
the  nature  of  the  document,  does  not  seem  in  any  case  tp 
supersede  the  necessity  of  provang  actual,  value  im  ocder  to 
suppo|?t  the  deed*  In  the  case  of  a  bill  thlsr  cp^fuact^t^  pro- 
duced as  a  ground  of  debt,  this  has  been  expressfy  decidr 
ed ;  ^  find  it  has  been  laid  down^  ^  that  when  the  deod  chal- 
lenged is  a  bond,  bill,  or  other  vouohear  of  debt,  the  proof 
of  value  must  be  such  as  would  be  sufficient  in  an  action  for 
constitution  of  the  debt 

5.  The  deeds  in  question  are  challengeable  only  if  the 
granter  ha9  become  insolvent ;  and,  if  that  is  th^  case,  it 

<  Skene  v.  Betaon,  ITth  Jan.  16SS»  Morr.  19554.  ' 

*  Glen  V.  Binnie,  S4(h  No?.  1086 ;  Auld  o.  Sbuth,  2&lh  Jan.  W29,  Morr. 
12550. 
'  M'Neil  V,  Liniigstoiie,  ante,  728,  note  I. 

«  In  Belch's  bankruptcy,  24kh  Nov.  1906,  dted  by  Mr  Belt,  12,  IM,  tibteS. 
»  2  Bell,  109. 
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will  in  general  be  presumed  that  h^  was  also  insolvent  at 
die  date  of  the  deed.  This  presumption  is  established  ia 
all  cases  where  the  challenging  creditor's  debt  was  prior  ta 
the  date  of  the  deed,  ^  and  cannot  be  obmted  unless  by 
proving  that  the  granter  was  solvent  at  the  time  of  execu- 
ting the  deed.  *  It  has  been  questioned  whether  die  same 
presumption  of  insolvency  can  be  pleaded  by  a  chalknging 
creditor  whose  debt  was  not  contracted  till  after  the  date  of 
the  deed, '  or  whether  he  is  n&t  bound  to  prom  insolvency. 
But  it  would  seem  that  the  act  requires  only  procrf*  that  die 
granter  of  the  deed  had  debts  at  the  4ate  of  it,  ^  and  thal> 
when  this  is  established,  the  proof  of  his  solvency  at  die  date 
the  deed  rests  with  the  defender,  whether  the  challenge  k 
brought  by  a  prior  or  a  posterior  creditor. 

Unless  one  of  these  two  facts  be  established  by  the  re^ 
ceiver  of  die  deed,  viz*  either  that  the  deed  challenged  was 
granted  for  an  onerous  cause  in  terms  of  the  act,  or  diat  the 
granter  was  solvent  at  the  time  of  executing  it,  it  will  be 
reducible  by  any  of  his  creditors.  But  the  creditors  lose 
the  benefit  of  diis  rule  when  they  delay  the  diallenge  for 
a  loi^  time ;  in  which  case  it  has  been  hdid,  Is^  That 
the  grantee  is  no  longer  bound  to  prove  die  grantei's  sol- 
vency at  the  date  of  the  deed  ;4.2c%,  That  he  is  not  bound 
to  prove  the  onerous  cause  of  the  deed;  ^  and,  Sd^  That  in 


■  niis  is  implied  in  MouieweU's  Creditan  v.  d^s  EtH  «^  QiniiPMiimj^ 
1077,  Man.  961 ;  and  expressly  decided  in  Cult's  Ciedi^on  v.  his 
CSuldren,  5ch  August  1783,  Morr.  974 

'  This  proof  was  required  in  the  case  of  Mousewdl,  ante,  note  1, 
aerk  V.  Stewart  and  Watson,  dOth  June  1675,  Moir.  917. 
•SBell^lSa  «  FUe  dauae  quoted  oNl*,  7H  ana  8  BtH,  19a 

•  Spance  v.  Dick's  Cieditors, .  dd  Dec.  1692,  Morr.  1014.  In  (Us  cMa  (fe 
challenge  was  made  after  a  hipse  of  forty  years,  but  the  prescription  waaheUto 
have  been  interrupted.  The  question  was  with  a  singuhur  suoeassor  ;  batUwss 
decided  on  the  supposition  of  hb  being  privy  to  the  nature  of  the  original  i%M- 

■  Bhu:kwood  v.  HaxnUton's  Creditors,  18th  Jan.  1749,  Morr.  90i ;  Elliot  r. 
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deciding  the  question  of  solvency  after  a  lapse  of  time,  the 
calculations  are  not  to  be  made  stricdy,  but  must  proceed  on 
grounds  rather  favourable  for  the  debtor.  ^  What  lapse  of 
time  is  sufficient  to  produce  this  change  on  the  relations  of 
parties,  does  not  appear  to  be  ascertained.  In  the  cases  cited 
with  reference  to  the  first  two  points  now  noticed,  the  shortest 
period  was  forty  years,  though  the  question  was  not  decided 
on  die  ground  of  prescription,  which  happened  to  be  ex- 
cluded. • 

6.  Payment  of  debts  to  conjunct  or  confident  persons  do 
not  fall  under  the  act,  though  made  with  money  raised  by 
discounting  bills  for  the  purpose,  provided  there  is  no  evi- 
dence that  the  creditor  had  any  concern  in  the  discounting. 
This  was  decided  in  the  case  '  of  a  person  who,  being  in 
desperate  circumstances,  discounted  certain  bills,  and  paid 
a  debt  to  his  sister  with  the  proceeds,  which  payment  was 
held  good,  though  the  debtor  was  made  bankrupt  within 
sbity  days  thereafter.  This  last  circumstance  gave  rise  to 
an  argument  in  the  case  under  the  act  1696,  which  shall  be 
afterwards  noticed. 

7.  The  act  provides  that  the  challenge  may  be  made  by 
way  of  action,  ^  exception,  or  reply,  without  any  farther 
••declarator."  It  is  said,  however, '  that  practice  deci- 
dedly tends  to  establish  tiie  rul^  that  the  challenge  can 
only  be  made  by  way  of  action,  although  it  is  laid  down  ^ 
that,  when  the  challenge  relates  to  bills  indorsed,  or  move- 
ables  conveyed  away,  the  action  may  be  brought  simply  for 
restitntion,  or  by  way  of  declaring  that  the  effects  conveyed 

£Uiot,  lOlhNor.  1740,  Moir.  90&  Id  this  last  cue  tbe  question  oocumd  with  a 
singular  suocssBor;  but  it  appears  to  have  been  decided  on  the  aaqie  g^undft  a& 
if  it  had  ocouned  with  the  original  disponee. 

>   Selkrig  V.  Murray,  28th  Nor.  1815,  cited  2  Bell,  201,  note  3. 

*  Bean  v.  Strachan,  1st  August  1760,  Morr.  907. 

•  2  Bdl,  «01.  «  Ibid, 
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amy  belong  troiy  to  tbs  debtor's  mtat/t.  A  ndac^oo,  how 
ever,  is  preferalue.  As  tlte  statute  u  io  tha  fi»iB  of  #a  act 
of  sedenmt  of  tbe  Coagt  of  Sefaioo,  foa^  Soi  rsgaJstag 
HAetr  otm  jodgments,  a«d  nrnply  ^^uifiad  l^y  ParJiaiofpf,  la 
action  un4er  it  is  not  coiopeteiit  wiless  before  the  Court  of 
Session. 

The  right  of  cbailet^^  as  bow  4fiBonhed*  appUes  to  «U 
bills  or  09168  subscriU>ed  by  the  debtori  whether  as  yccqito^ 
so  as  to  rear  up  a  cloini  to  the  prejudice  of  his  creditor^tr 
as  drawer  on  a  parson  possessed  of  his  fund^  so  as  to  oos- 
v^  thoe  fimds  to  Mw  EMVee»  or  *t  indcffser*  so  as  to  cob- 
vey  ^w^y  (he  figl^t  Uf  «  bUI  or  note  tiiiich  ijoight  otherwin 
be  avaflaUe  to  i^  CFeditor^.  Jl  eveo  allies  to  the  trsss- 
fprence  by  him*  withoitt  indorsation,  of  bills  or  notes  Uaok 
iadorsed,  which  wap  in  his  possession,  since  he  thereby 
aliep^tes  a>ts  eretfib' which  would  ftherwise  have  gone  to 
increave  the  fund  for  payiqent  of  bis  debts.  The  e^HM- 
sien,  (used  in  the  statute)  "  translation"  of  "  lands,"  fcc, 
and  "  debts"  seems  ^rjctly  applicable  to  such  a  kind  af 
transference. 

8.  The  act  contains  also  a  cJ^ijK^  whifi)  VftfOU,  thf^  "  a 
<*  case  any  of  his  jU^esty's  gqqd  subj^Bcts,  {oovf^gB  ftfrt%htn 
"  of  the  said  frauds,)  fc^ye  Uw^y  purchased  agy  of  dw 
»  s^  bankrupt's  lands  or  gpodfc  by  |rue  baigajub  finrjait 
"  44d  tfOfi^etfint  priceis  or  m  gatJtf^ftion  qS  tb«r  1^4^ 
'*  debts,  from  the  p|t<>po#ed  ppr^ra^  Fnifted  bj  Mm  P^ 
"  dyvours  ;  in  that  case,  fhe  rjf^l^^rfuUy  acquired  by  Ub^ 
t*  who  is  nowayq  partaker  of  ^e  s^  fiaufl,  dudl  opt  he  W- 
'( nulled  in  manner  foresaid ;  but  the  receiver  of  the  price 
**  at  the  said  lands,  goods,  and  < 
**  be  obliged  to  make  tiie  same 
"  of  the  bankrupt's  true  credito 
«  fill  debts." 

Hui  ctoose  protects  all  thl 
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right  ttidiev  (Challenge  onerously  and  bona  fik  from  the  ori* 
giafd  receiver  of  H«    Tfius,  where  ^>  father  who  waa  actualr 
ly»  bat  not  mptourly  iosolyeDt)  ffr^.tvAto^Ay  drew  a  bUl  pay- 
able to  his  sog,  which  the  son  afteriyftrds  iQdcHrsed  for  value 
to  a  third  party*  the  indorsee  was  preferred  to  a  creditor 
of  the  drawer^  arresting  the  omoimt  of  the  bill  in  the  accep* 
tor's  hands.  ^    In  this  case^  there  was  proof  that  value  had 
been  given  for  Uie  indorsation ;  and  it  wpuld  appear  frcHu  the 
act  that  such  proof  is  necessary  in  all  cases  to  exempt  even 
a  third  party  from  the  nullity  to  which  the  right  is  other- 
wise declared  liable.  It  is  not  enough,  however,  that  a  third 
party  has  paid  full  value  for  the  right ;  but  he  must,  in 
terms  of  the  act,  be  *^  nowise  pavtaker  of  the  said  frauds/' 
It  has  been  accordingly  held,  that  his  right  is  challengeable 
when  he  must  be  aware  (tf  the  objections  to  the  original  rights 
as  where  the  right,  which  is  assigned  to  him,  bears  express- 
ly that  the  original  receiver  is  conjunct  or  confident  with 
the  granter,  ^  or  that  it  was  granted  without  value.  ^     The 
last  of  these  conditions  cannot  generally  occur  in  the  case 
al  bills  or  notes,  because  they  generally  bear  to  be  granl>- 
ed  for  value,  and  are,  at  all  events,  presumed  to  have  been 
granted  pr  mdorsed  for  value*     But  the  original  receiver 
may  be  so  described  in  the  bill  or  note,  as  to  certiorate 
every  subsequent  party  that  he  is  conjunct  or  confident  with 
the  grantev.     Even  pi  this  pase^  however,  it  will  be  a  suffi- 
cient defence  to  the  sepcmd  grantee^  that  the  original  grant- 

'  Brodie  v.  Steven,  81rt  Nor.  1740,  M^m  S07. 

•  Hsy  V.  hmm^  ^  f^.  1671^  Mofb  lQe9(  Bpeaot «.  IMck*s  CndtUmh 
28th  Not*  160^  Ti/lon^  Ipli;  U^  v.  Leslie's  Creditors,  IStfa  June  171(1^ 
Morr.  1018;  Lyon  v.  Creditors  of  Easter  Ogle,  Jan.  1723,  Morr.  1022.  The 
question  in  these  two  last  cases  occurred  with  adjudging  creditors  of  the  re- 
ceiver ;  but  their  situation  i^ipMn  to  I^b  the  same  in  priadfdQ  vith  that  of  pw^ 
chasen.     FUt  9  BeU,  809. 

'   Vide  cases  cited  in  note  2. 
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er  was  believed  to  be  solvent  at  the  date  df  the  first  dee^ 
or  rather  that  he  was  not  then  generally  known,  and  that 
there  is  no  evidence  of  this  grantee  knowing  him  to  be  in- 
solvent ;  ^  for,  unless  in  the  case  of  diligence  begun  at  die 
time  against  the  original  granter,  which  is  provided  for  bj 
another  clause  of  the  act,  there  is  no  reason  to  presume 
fraud  against  a  third  parly  merdly  from  the  granter's  insol- 
vency, unless  there  is  proof  that  that  fact  was  known  to 
him.' 

Although  the  reduction  under  this  clause  of  the  act  should 
be  brought  only  at  the  instance  of  one  creditor,  the  efiect 
of  it  in  practice  is  not  to  give  that  creditor  a  preferenoe^ 
since  no  such  preference  is  conferred  upon  him  by  the  ac^ 
but  merely  to  set  free  the  fond  which  has  been  conveyed 
away  for  the  diligence  of  all  the  creditors^  ' 

'  II.  The  second  branch  (rf'  the  act  1621  enacts,  that  « if 
**  in  time  coming  aliy  of  the  said  dyvours,  or  their  interpo- 
*<  sed  partakers  of  their  fraud,  shall  make  any  votmlary 
**  payment  or  right  to  any  person  in  defraud  of  the  UmU 
<*  and  more  timely  diligence  of  another  creditor,  having 
^*  served  inhibition  or  used  homing,  arrestment^  conpii- 
*^  sing,  or  other  lawful  means,  duly  to  aSEoct  the  dyvours 
^'  lands  or  goods,  or  price  thereof  to  his  behoof;  in  that 
^<  case,  the  said  dyvour  or  interposed  person  shdl  be  hot 
**  den  to  make  the  same  forthcomix^  to  the  creditor  ham|g 
*^  used  his  first  lawful  diligence,  who  shall  likewise  be  pre- 
<<  ferred  to  the  co-creditor,  wha»  being  posterior  nntDltim 
<<  in  diligence,  hath  obtained  payment  by  the  partial  tvtaar 
<^  of  the  debtor,  or  of  his  interposed  confident,  and  diall 


'  Even  the  last  of  thew  ahemstivcBy  (md  coneeqwartly  the  toif  >>frtiw)  » 
implied  in  the  optnioii  of  the  Court  in  Spence  v.  Didi's  GMdi|ot%  Hon.  101& 
'  2  BeU,  80a  •  Bid. 


SECOND  BRANCH  OF  THE  ACT  1621.  735 

^  have  good  action  to  recover  of  the  said  creditor  that 
^  which  was  voluntarUy  paid  in  defraud  of  the  pursuer's 
**  diligence/' 

This  clause  of  the  act  cannot  apply  to  bills  or  notes  con- 
sidered as  assignments  of  the  bankrupt's  funds,  in  prejudice 
of  inchoate  diligence,  unless  in  so  far  as  such  diligence 
would  otherwise  have  had  the  effect  of  attaching  the  funds 
thus  assigned.  Considered  in  this  view,  therefore,  it  does 
not  appear  at  first  sight  to  affect  the  indorsement  of  such 
documents,  or  the  assignation  which  such  indorsement  im- 
plies of  the  drawer's  funds  in  the  hands  of  the  drawee,  in 
any  case  where  the  drafl  has  been  previously  accepted,  or  at 
least  intimated  to  the  drawee.  For  these  funds,  as  has  been 
already  shewn,  ^  are  transferable  by  every  indorsation  of  the 
bill ;  and  as  such  indorsations  cannot  be  restrained  by  dili- 
gence, so  neither  would  any  diligence  appear  capable  of  at- 
taching the  funds,  because  they  must  follow  the  destination 
of  the  document  that  forms  the  proper  title  to  them.  But 
it  has  been  shewn,  that  an  arrestment  used  in  the  acceptor's 
hands,  by  the  creditor  of  a  payee  or  indorse^  will  be  effec- 
tual so  long  as  that  payee  or  indorsee  remains  intitubof 
the  bill ;  and  it  may  probably  be  held,  that  the  act,  by  pro- 
hibiting all  deeds  done  in  prejudice  of  prior  diligence,  re- 
stnuns  any  indorsement  of  the  bill  or  note  which  might  ren- 
der this  arrestment  ineffectual.  Seffy,  There  is  another  case 
in  which  a  bill  may  frustrate  prior  diligence  by  the  granter's 
creditors,  and,  cmseqiiently,  to  which  this  provi^on  of  the 
act  applies,  viz.  when  the  debtor  ^ves  a  draft  to  a  third  par- 
ty on  a  debtor  of  his,  in  whose  hands  one  of  his  creditors 
was  prepared  to  arrest  the  money  due  to  him,  if  it  had 
not  been  previously  assigned  by  the  draft  intimated  to  the 
drawee.    Arrestment  is  the  only  diligence  with  which  such 

*  Ante,  317|  d  seq. 
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a  (irsft  can  .come  into  competition.  Nor  can  the  coiapeti^ 
ti^  exiat  imle^s  witb  regox^  to  moneys  ainoe  nothing  Wt 
money  can  be  conveyed  by  such  a  draft.  ^  Bnt,  SJfjh  There 
is  aiso  anojtber  idew  in  which  the  act  has  be^  considered 
as  baving  a  much  9iore  extensive  citation,  vii^  as  ihp'T* 
ing  to  all  obligations  by  which  the  obligee  may  be  enahlrf 
to  use  diligence  against  the  debtor's  estate  in  prrandice  sf 
oU>«r  diUgenoe  preTiously  beguQ.  In  tUt  Ti«r,  it  man  be 
held  applicable  to  the  grantmg  or  indonsung  of  bSIs  or 
notes,  as  well  as  U>  every  other  land  of  obligation. 

We  shall  xiqw  give  a  suanmary  of  the  leading  points  decft> 
ded  with  regard  to  its  import^  especially  in  its  appUcitiaB 
lo  bills  and  notes. 

1.  It  is  plainly  intended  to  protect  diligence  used  agnnst 
moveables,  as  well  as  that  used  against  heritage^  since  it 
i|»eaks  expressly  of  ^^  homing,  arfi^imaii,  comprisiB^  or 
^  other  lawful  means,  duly  to  affect  the  dyvour^s  lands  or 
^  goodff*^  or  price  thereof. 

2.  It  does  not  strike  against  payments  in  money  nude  by 
Ae  bankrupt^  since  it  is  only  intended  to  prevent  Aoae 
funds  &om  being  alienated,  which  wonld  othervisa  hape 
been  attached  by  diligence.  But  no  diligence  can  attack 
mopey  in  the  baakrupf s  ppssefsion.  *  The  statute^  iBdeedii 
provides  against  ^<  vohutaiy  paymadB.^  But  Aese  mdi 
were  perhaps  meant  Ap  denote  payments  made  t^gnoy 
away  such  effiacts  as  coidd  otherwise  have  been  attadtwi  by 
dfligence.  The  word  ^  paymentf'  is  thus  ^^liad,  m  an 
early  case,  ?  to  a  transaction  by  which  some  dietp  ane 
transferred  to  a  iareditor  in  satisfaction  of  his  ddn. 

S.  The  mere  words  of  the  act,  as  they  refer  simplyto  the 


*  FoibeB  v.  Brebner  and  oChfln,  S6lfa  Jan.  1751,  KOk.  08;  mh 

*  Tweedia  v.  Din  and  oChen,  7th  Ju^  1715^  Monr.  1037. 
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making  of  '^  any  voluntary  payment  or  right  to  any  person,  in 
^^  defraud  of  the  lawful  and  mofe  timely  dOigence  of  another 
<<  creditor/'  seetn  ta  apply  to  alienation!^  of  such  funds  only 
as  would  otherwise  havd  been  affected  by  this  more  timely 
diligence.  ^    In  that  view,  it  cannot,  as  already  mentioned^ 
have  any  reference  to  bills,  except  in  so  far  as  the  debtor's 
draftis  or  indorsements  have  the  effect  of  carrying  off  fimds 
belonging  to  him  in  the  hand&  of  third  parties,  whi<^  w«re 
in  cursu  of  being  attached  by  arrestmient     It  applies  to  all 
drafts  or  indorsements  which  have  this  effect,  diough  they 
should  be  ^ven  in  security  of  prior  debts.    But,  besides, 
the  Court  have  giv^n  a  much  larger  interpretation  to  this 
clause,  by  holding  any  deed  to  be  in  defraud  of  prior  dU 
ligence,  which  places  the  receiver  in  a  better  situation 
than  he  was  in  before,  e»  g.  sl  bond  for  an  illiquid  debt, 
whereby  he  is  enabled  to  follow  out  diligence  to  the  pre- 
judice of  other  diligence  which  had  been  commenced  be- 
fore the  bond  was  granted.     They  accordingly  decided, 
on  this  ground,  ^  that  the  clause  in  question  was  &tal  to 
a  bond  of  corroboration,  granted  to  a  creditor  after  a  first 
adjudication  had  been  led,  though  the  only  effect  of  this 
bond  was  to  constitute  the  debt^  and  enable  the  creditor  to 
come  tit  pari  passu  with  the  adjudger,  which  he  might  have 
done  at  any  rate  by  constituting  his  debt  and  adjudging 
within  year  and  day.    The  existing  doctrine,  in  short,  seems 
to  be,  diat  no  deed  is  valid  which  gives  any  advantage  to  a 
creditor  diat  he  had  not  before.     AH  obligations,  therefore, 
whether  by  bill  or  otherwise,  which  liquidate  the  debt,  and 
put  it  more  im  the  creditor*s  power  than  it  was  before  to 
compete  with  diligence  previously  begun,  whether  against 

*    Vide  Mr  Bell's  remarks' on  this  subject,  n,  811. 

'  Bunbar^s  Creditors  v.  Grant,  Idth  Jane  1793,  Morr.  1027.      Vide  also 
Scott  V,  Bruce,  19th  January  1788^  mentioned  by  Mr  Bell,  ii,  211,  note  1. 
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the  bankrupt's  heritable  or  moveable  property,  are  ajotUj 
ineffiicbiaL  On  the  crther  hand,  in  a  case  <  where  a  debtor, 
after  inhibition  executed  against  him,  granted  a  bill  to  a 
creditor  merely  in  exchange  for  a  fonaer  bill,  which  wv 
thereby  retired,  the  new  bill,  being  afterwards  made  the 
ground  of.  an  a4}i^^'^^*>°>  ""^  sustai&ed  against  an  objec- 
tion by  the  inhibiting  creditor,  <hi  the  ground  that  it  "  did 
"  not  constitute  a  new  debt,"  but  was  "  a  renewed  doco- 
"  nient  only  t^an.old  rae."  This  case  is  just  the  rerase 
of  tfae  preceding  case ;  because  here  the  creditor  was  not 
placed  in  a  better  situation  with  rderence  to  theprosecutkn 
erf"  diligmce,  than  he  was  in  by  possession  of  the  formex  bilL 
The  new  bill,  therefore,  could  not  be  said  to  hare  bea 
panted  "  in  defraud"  of  the  prior  diligence,  since  that  dili- 
g^ce  did  not  thereby  suffer  any  prejudice. 

4tA,  The  act,  however,  does  not  cerate  against  bonds 
or  bills  granted  for  new  debts,  or  i^ainst  the  sale  of  bads 
or  goods  for  a  price  instantly  pud ;  since  these  transactioM 
are  not  entered  into  "  in  defraud"  of  diligence,  but  are  con- 
cluded in  the  ordinary  course  of  business.  The  boxdeo, 
too,  which  they  bring  on  the  debtor's  estate,  is  compemated 
by  the  sum  given  in  exchange  for  them.  * 

Bth,  In  order  to  render  a  deed  challengeabk^  the  dili- 
gence "  in  defraud"  of  which  it  was  granted  must  have  been 
regularly  begun  before  the  deed,  and  must  be  timeoody  fat- 
lowed  ont  The  act  assumes  that  the  challenging  creditor 
has  "  served  inhibition,  or  used  homing,  arrestment  oon- 
"  prising"  &c.  It  appears  to  be  now  settled,  notvrithstoid- 
ing  the  general  expressions  employed  in  the  statute,  that 

'  Dougba,  Henn  anil  Co.  r.  Brown, 

■  IU(  ha*  been  wttled  by  a  numbd 
1073,  Kan.  1080 ;  Nd«ni  e.  Rota,  9t 
S8th  Juu  1665,  Horr.  1044^  andualio 
Jim.  1681,  Morr.  IMO.      Tult  alio  Slai 
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diligence  must  be  begun  of  that  kind  which  is  appropriate 
to  the  peculiar  rights  affected  by  the  deed  challenged.  *   If, 
for  instance,  the  deed  affects  moveables  only,  it  cannot  be 
challenged  by  a  creditor  who  has  used  no  other  diligence 
than  inhibition,  si^ce  that  applies  exclusively  to  heritage* 
But  if  it  affects  heritage,  an  inhibition,  though  only  execu* 
ted  against  the  debtor,  and  not  yet  recorded,  will  be  a  suffi- 
cient warrant  for  reducing  the  deed.  ^    It  appears  to  be  now 
almost  settled,  that  homing,  not  being  in  general  a  necessary 
part  of  diligence  against  heritage,  cannot  warrant  the  cre- 
ditor using  it  in  challenging  rights  which  affect  heritage  on- 
ly, ^  unless  in  a  case  where  it  may  be  necessary  as  the  war- 
rant for  an  adjudication.     It  was  decided  in  a  case  of  this 
kind,  ^  that  it  did  warrant  the  creditor  using  it  in  reducing 
a  disposition  which  affected  heritage.     On  the  other  hand, 
it  seems  clearly  to  warrant  the  creditor  using  it  in  challeng- 
ing deeds  which  affect  moveables ;  for  horning  is  the  initial 
■Step  in  a  poinding, — an  inherent  part  of  tliat  diligence, 
which  may  thus  be  held  as  begun  so  soon  as  the  charge 
of  homing  is  given.     It  therefore  affords  a  warrant  for 
challenging  all  deeds  that  can  affect  subjects  which  may 
be  carried  by  poinding.  ^    The  statute,  too,  authorises  this 
conclusion,  since  it  expressly  mentions  ^^  horning"  as  one  of 
the  diligences  which  authorise  such  a  challenge.     On  the 
other  hand,  when  the  fund  carried  by  the  deed  challenged 
is  only  arrestable ;  for  instance,  when  it  is  a  debt  due  by  a 
tliird  par^  to  the  bankrupt,  which  the  latter  wishes  to  con- 
vey away  by  a  draft  in  prejudice  of  diligence ;   a  horning 
seems  to  afford  no  warrant  for  challenging  a  deed  relating 

'  £nk.  ^  1,  39;  2  BeU,  207.  '  2  BeU,  207. 

'  £rskiiie,  4,  1,  39;  2  BeU,  207^ 

*  MurxBy  v.  Drummond,  18th  July  1677,  Morr.  1048. 

•  Crsklne,  ^  I,  39. 
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to  it^  i^nce  it  ftirms  no  patrt  at  the  diligence  approptkte  to 
stvch  a  fund ;  ari^stihent,  the  proper  diligence  for  atia^ii^ 
ft,  bdlig  tatnptittnt  'Witfiotrt  rfny  horning.  * 

'Fiirther,  t^e  diligence  thus  begun 'must  hare  becKftde, 
sO  f!ir  ad  it  has  gon^,  from  iktal  objections ;  sinee,  other- 
'Whey  it  is  no  diligence  at  all,  calculated,  in  terms  of  flie  M, 
«« diify  to  affect  the  dyvour's  lands  or  goods,*  &c. ;  and  a 
d6^  cAnhot  be  considered  ai^  granted  *•  in  dcfrautf*  rf  il, 
#hen  it  would  have  conferred  no  right,  tihough  its  opeMion 
had  been  triifett^red. 

The  cl^e^toT,  too,  in  order  to  preserve'  his  ]%%t  of  dial« 
lenge,  must  fbllow  out  the  diligence  tempesHM.  'tht  ste- 
fute  plainly  Contemplates  this,  wheii  it  speaks  of  rediimg 
6nly  the  rights  granted  *«  in  defraud  of  the  lawful  and  mare 
^  Hmtp  diligence  of  another  creditor.^  Accordingly  K  fau 
been  decided,  that  a;  creditor  lost  the  benefit  of  tbe  sfafiate 
by  ne^ecting  for  five,  *  or  foui^  months,  *  and  much  more 
n^hen  he  delayed  for  a  loAgei*  period  *  to  fellow  out llts  fi- 
ligence. 

But  though  all  these  requisites  shoMd  concur,  t&e  deed 
will,  nfetertheless,  not  be  liable  to  challehge,  unless, 

6fA,  llie  debtor's  insolvency,  at  the  date  of  the  deed  AA- 
ienged,  was  either  notorious,  or  the  receiver  of  the  deed  Ms 
in  some  way  or  othei^  pl*ivy  to  his  fraud.  * 

>   Vide  3  Btell,  fiOS. 

*  Drmmnood  v.  Kemwdy  atsd  Rad,  9th  Jnlj  ITOS^  Motr.  lOlft. 
'  Toung  V.  Kirk,  Not.  168^  Morr.  107& 

*  Xhiff  v.  BeU*s  Repreaentatives,  22d  July  1742^  Monr.  10£4)L    1x 
faare  been  implied  in  this  case,  that  a  homing  afforded  a  warrant  fiv 
the  assignation  of  a  debt,  though  the  debt  was  only  alTectable  by 
But  tiie  crediedr  wAs  held  to  hate  lost  his  right  nfdalleng*^  by 
ttoniber  of  years  to  ibUow  op  the  homing'  with  arrestmeaL 

*  In  The  Royal  Bank  v.  Kennedy,  24lh  Feb.  1709^  the  Cout 
«haUenged  ri^t  (which  was  an  assignation,)  reducible,  *'  unks  i 
**  would  prove  that,  at  the  time  of  his  (the  debtor)  gruting  the 
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enwi  to.  tUe  Adlflngiqg  cscditogr  m^ly^  09  0okj  lACdm 
■maa  vith  die  i^aaikniiit^  oliKr  citditani^  dep«iidfl»  i^«o  far 
as  ieguda  iiiqvwble%  op  4ie  pyinciiplai  alrettdy  laid  dfivn 
with  regard  to  the  equalisatiou  wfl  all  diligiaaLoes  fguMt 
moteaUes  used  widiin  a  cwrt^  period  of  badsmptisy.  ^.  Ita 
efied^/with  iregard  to  diligence  agaiDsfc  kecifccigfi^  dependa  on 
die  nde  regarding  the  pmi.ptmm  preferenoe  of  aUL  adjfi^H 
cadons  nsed  wHbiti  year  and  day  of  the  first  efGect^al  ad^ 
dicadon. 

lAy  Thi9  clawe  of  the  statute^  howerer^  dosa  not  antyoat 

the  rights  challenged  to  absolute  nullity,  when  they,  have 

been  transiferr^  to  third  parties,    jjjt  in^rely  enacts  tha( 

<<  the  siud  dyvour  or  interposed  person/'  (whkh  person  has 

been  pneyiondy  descidbed  as  f^  their  interposed  partedUreqf 

^  ibeirfrarnkj  shall  be  holden  to  make  the  same^  via.  the 

^  subjeota  oonyeyed  or  their  pric^  forthcoming  tQ  the.ere* 

^  ditor  having  used  his  first  lawful  diligence*"  These  ivords 

plainhjT  in^poit  that  the  effect  of  the  challenge  shall  be  p»^ 

sonal  against  the  bankrupt  or  those  who  are  partakers  of 

his  frandf  (which  persons  receivjQg  deeds  firom  huOf  under 

the  circmnstances  provided  against  by  the  st^tote»  are  held 

to  be,)  and  there  is  potbipg  in  the  statute  indicating  that 

there  shall  be  a  total  uuUity  of  the  right^  to  whon^soever  it 

may  be  transferred*    The  latest  authority  on  this  sulgeot 

is  bMtile  to  such  a  doctrine  of  uuUity.^    It  may  therefore 


«<  was  hcdden  and  repute  tp  be  lolTent.^'  But  in  s  subwqiiflDfc  CPM»  Twcedie 
p.  Dm  end  oiii^f^  7tfa  Jvpe  1714  Horr.  1040-1,  fb^j  threw  tbe  ommpnbta^ 
di  on  the  ch^HfnjSWS  c|ed|tor,  hpldlng  t|uit  denuodatipn  witi|  ixuolmotj  mm 
not  sufficient  to  found  a  ^allenge  under  the  apt,  **  unleap  the  oonnnon  debtor 
had  been  commonly  Tep^ted  bapkni^  or  fhat  the  punuer  can  qoalliy  that 
the  deffenders  wefe^RtmeWfiy  partakers  qf  thaflmid."  This  iansailr  thadpcy 
trine  laid  dpwn  in  the  teyt» 
^  Ante,  717,  •aBell,«18-|a 
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-be  hktd  "dm/t  dra!h$9  iaAmmoukts^  or  faffls  jnA  antes  gene- 
'itdly,  thongk  riiallengeable  Undtrthe  aei'wlbni  in  the  knds 
'^f  Uie^paity  wlio  got  diem  firun  the  ba 
#odt6  ieuiy  subs^aent  indofsee,  tndest  be  is  pnivedt  ta  bate 
bcJasQprti^toifaebsakniplfs'fraiid 
'  Haying'Jthiis  considered'  those  gesiiietiotos  Bximag  from 
vufoheocy  or  banlm]|>tcy  iirfiidi  are  applicaide'to'the  gvantp 
^g  m  ommferenoe  of  bills  or  liote^  eidier  by  the  -rales  of 
-e^mnioa  law*  or  1>y  Virtue  of  the  aet'MSfl,  .^e  shaU-  iiow 
discuss  those  which  are  established,  with  more  pecdiart^- 
feri^ice'tordie  case  of  bankruptcy,  Hj  the  aet  ld06,'.fe.  & 
'  '  That 'statntey  after  giving  the  descriptioii' of: boiikmptey 
^eady  mentioned^  (and.  which  description^'with  reference 
to 'all  questions  under  this  act,  has  been  extended^  as  for- 
merly notided,  1  by  54' Geo;  III.  c  1S7,)  enacts,  that^llie 
cfebtbr'frbBidaiiptqr  '**  bemg  found,  fay!  the  Lotds  oC  SeBaon, 
^  alAe  instance  of  any  of  his  jiisf  creditors,  who  are  hcre- 
M  by  empoweired  to  raise  and  prosecute  a  declanixsr  of 
^bpjdmipt  thereanent,  his  Majesty^  with  rooDseatef' the 
*^  Estates  of  Psrliament^  dedare^  all  ud  whatsoever  ^vohui- 
'^  tar  dispositions,  assignations,  or  other  deeds^  wUch  shall 
^  befound  tobe  made  and  granted,  direody  or  in^recdy^bj 
^  thefiiresaid  djTvour  or  banixuptyeidieff  at  or  after  Ins' be- 
^'<  coming  baidcrupt,  or  in 'the  space  of  sixty  days  of  I  befcre^ 
^<  m  ftyoiiKs  of  his  creditors,  eidier  for  his  sadafeefitMi  or 
^^fardier  security,  in  preference  to  other  credite»H[  to  be 
**  void  and  nulL'' 

*  ■      *  ^  •    •  • 

L  lliiis  danse  strikes  against  aH^i^yositions,  asrigoatiMs, 
or  oiher  ddeds  granted  by  a  bankrupt,  at,  after,  or  within  six- 
ty days  before  his  bankrupty,  in  satisfaction  or  security  of 
prior » debts. ;  It  therefore  applies  dearly  to  the  indorsation 

»  Ante,  712. 
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•  of  bUk^or  iioies^;when  made  in  ;wc»rify  :or  aatiMholion  of 
-d^ts;  for  such. deeds isre  aaBignatioas >m  tenxis^of  the  act 

•  The  mere'defiTeryt  too,. of  sudi. .dacnnwBte  blask. indor- 
sed is  cliftUeiigeable;  for  thiaf.lik^  the. delivery,  ofgoo^s 
in  security  or  sads&ctiony  is  indiided>  at  least: under. the 
deoommation  ''.other  deeds,''  whidi«is  .used  in  the. statute. 
A^draft,  likewise^  by  the  bankhipt.  on  his  debtor  .in  favour 

•  of  the  pteferred  creditor  is  included  uoder  the  ai^t;  ahioe  it, 
.  as  already  explained,  ^  is  an  assignation- of  the  bankrupts 

fands  in  the  drawee's  hands.  <  Even  the  acoeptancei  of  a  bill, 

•  or  the  subscription  of  a  note^  for  a  debt  which  was  previous- 
ly unliquidated,  has  been  found  to  fall  under,  the  act,  be- 
cause, it  is  truly  a  deed  granted .  in  security  Of  the  debt,,  in- 
asmuch as  the  d^bt  is  thereby  better  secured  than  it  was  be- 

•  fore*  ..  ^ 

The  first  reported  case  of  a  bill  chaUei^ged  nnderihe  act 
wais.that  of  an  inland  bill  drasni  by  a  debtor,  in  security  of 
a  prior,  debt  within  .sixty  days  of  his  bankruptcy,  on  a  party 
who  accepted.  ^.  The  Court  set  aside.the  biU,  in  a  competi- 
ticni  b^^ween  die  jMiyee  and  the  drawei's  other  creditoifs,:find- 
ing  ''  hills  induded  within  the  actof  Parliamenttas  well  as 
'' other  assignations,  tmku iheg bote vahtereceicedj  ct.sopr^ 
^^wnJ*  ThesegroundsrofexemptionftQmtheactdonotseem 
to  ptoceedcm  a  very  accurate  view.of  its  prindples.    For,  in 
the  first  place,  it  does  not  appear  that  a  person  holding  a  bill 
would  be  obliged,  in  the  ordinary  case,  to  prove  value  receiv- 
ed ;  bec»nse^  although  the  bill  does  not,  according  to  the  act 
1621,  instruct  its  onerous  cause,  if  granted  to  a  conjunct  or 
confiident  person,  yet  in  all  other  cases  it  would  be  presumed 
that  -vftline  was  instantly  given  for  it    This  point  was  deci- 

>  Anie^  199,  et  9eq. 

'  Ihirward  o.  Wilson,  Sd  Feb.  ITOQi  Morr.  1119.  Tliere  are  Berenl  caief 
dcc&ded  about  the  sune  time,  which  Foibes  notices  shortly,'  171-S,  end  whkh  de- 
scrr#  to  be  perused,  ssiilustretiTe  of  the  stete  of  the  hiw  et  that  time* 

8a2 


744>  APPXiECiunDir.oF  ms?  aqt  1696 

pttars*  of  tiNitdnKir»r%  il^ho  lud  beotame  fauknpli  Md 

pieaditigtiltat  It  inighi  porbapk  -flppesr/dditt  tfatt  die  lAi 

hfli  kcMk  kidoraed  tx>  Uie  toldbr  vriAAt^i3i0itu^4ttfh^ 

itM  he^hrid  il  in  trusts  for  die  dtmlir^  Aa  Chmit»  in  ctoof 

'dift  diie8|  v^ntetfld  Itttbe  L^td  OidiMfy  on-  die  trilby  wMi 

ikn  QBderbttmdiiig  ttot die  sbsp«iin<in  dibtdd  be  nAMd^if 

•  die  holder  mule  Widi  dutt  he  hud  grran  preidiftnmiiitfliir 

-the  bfllj  and  in  die  other  use^  th^y  dMtnselveB  tefaBoidie 

Mi8|ni8hiii  dB  flMiK    Tbm  die  pn^nrnpttdil  is,  dbt  ihe 

holder  heft  glm^  InMuit  vidtfe*    Therefei^^  Si^  fn^  oeiar 

lb  make  a  bill  or  nol»  GhaUengeafale  under  the  «ee  MH|  the 

challoiging  creditor  must  prove  diat  it  was  granted  in  aecs- 

rily  or  aatiafiictioB  ctf  a  prior  debt.    Bd^^  If  this  b  proTed, 

jt'^dl^no^  as  die  decision  in  questioh  aeeiiis  to  hnply,  hea 

sufficient  defboee,  diat  dM  bOl  heess  to  be  for^vdnej*- 

'<*eeifed/'  ainoe  die  inaeition  of diete  words  inr^  b^toieely 

-fartnnded  to  eover^ifae  fraud  which  it  is  the  pttrpoeeef  4he 

•tAtnte  to  detect    But  the  deioisioii  was  eoond^  in  an  finris 

it  sec  aside  die  bill. « 

/    Tbe  nexl  rqfioited  ease  was  deeided  W  mwe  "mnttt 
:pvfaidples. «   In  it,  the  Court  set  asidke  the  hidoiigdan^«if 'a 

.    >  iimAdd,  Hwivr  «sd  Co.  «fc  IMHiln^  JSik  BCh^ 

.IP  nOI,  Fm  1,  No.  3;  MmSeld  mid  Co.  «.  Doa^ius  lltfa  Dw,  im,StUi 

'  Forbefly  in  noticing  thb  caae^  njS|  that  the  decision  was  influenoed  ^  tho 
drcunutanco  of  the  person  who  got  the  bill  being  the  drawer's  neplieir/  Thai 
ixrcuBistance  wotdd  now  he  tuffident  in  itadf  to  have  wamuited  a  tcAmImKi  oT 
4boM!l«idertlie  ii^lddl,  ualesi  ItalBewai  ocpifeitfy  prtWedlolniio  iMn  ghon 
far  it.  But  from  several  other  cases  died  by  Foriiei^  173-4^  it  sppcm  Hioty  ia 
Us  tlme^eie  mere  statement  in  a  bill  of  *'  value  received**  voold,  in  the  oidiBTy 
case»have  superseded  the  necessity  of  proving  ^ne  in  qvicatfoos  under  iSm  act 
)68l»  although  the  words  "  value  in  account**  would  not  hinre  dove  so. 
'  CampbeUtf.  Grab«D»  16th  Jan.  171%  Morr.  IIM 
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bifl  Mfds  by  >lM4iIanit»t  mltliiD  sixty  4ays  of  his  bsnteapt* 
gf  to  aprior  creditar,  holding  diat  tbe-act  1606  Iske^filasci 
if  lii9  suBpeodor,  (die  ^bsUen^giiig  creditor,)  ^  prove  thai: 
^ die  Morfnitipn  immin  asdsfiKrtioii  or  secarity  of  a^pricf ; 
*^  dsi%  sai  not  for  prevent  valiie  received.'^  Hie  burden' 
of  pfiQa£smiB  hare  Ud,  in  terms  of  the  act,  on  the  credi- 
tor^ aad^at  A#flame  thiie^  kyms  ini^ed  that  euoh  a  pvoo^ 
if  adkhiccd»  iraaU  be  efiectnal,  whatever  were  the  terms  of^ 
tfaetiilL. 

iaslielMftt  eaec^ ^  i»hMi>  >8  ^^li^^^y  ^^'i?^!^"'^ 
ved  abo  «  qneBtioB  as  to  die  effect  of  a  bill  falanlt  m  die 
drawet's  aame^  ^  Court,  with  reference  to  an  objection 
whidi  had  been  made  against  the  indorsation. as  granted  hi' 
security  of  a  prior  debt,  set  it  aside  in  as  &r  asit  had  been« 
90  granted*  The  same  rule  was  applied  in  a  subseqneoit' 
case^'by  setting  aside  the  indonralion  of  a  bill  granted  bya^ 
debtor  t^-two of  his  ereditors  within  sixty  4lays  of  his  bank-** 
mptoy^  jdAongh  the  decision  was  accompanied  with  a  ne* 
servatioD,  to  be  afterwards  noticed.  The  rule  wps  alsoicen- 
finned  in  usaiiy mother  eases;  ibr  instance,  in  two  cases,  ^' 
where  die  iMUtfsations  of  bills,  in  so  far  as  they  weiie  in  se« 
curity  of  prior -debts,  were  set  ande.  In  a  still  more  reeepil' 
case,  ^  wliere  a  creditor  in  a  biU  had  exec«tod«  poinding  oC 
his  debits  goods,  and  obtained  a  warrant  of  sale,  bnt  befare 
the  sale  tiie  debtor  bad  sold  diegoods  privately,  and  taken  a- 
bill  for  theprice;  which  heindovsed  to  die  poinding  creditop 
in  security  ^  the  former  bifl,  the  indorsation  was  reduced 
under  the  act  1696;  and,  as  it  was  held  that  the  purpose  of 

r 

'  NdbDB  «w  BoflMll,  14diFet».  iT^^^Monb  143^  IfiOS^  im^     *  44e^i^ 
*  Cmpbdl  0.  M'Oibbon  Mid  Cmnpbell,  10th  Auguat  178(V  Mvr,  1138. 
«  Hobertpon  v.  Ogilvy»  Slst  Nov.  17S8;  Morr.  App.  to  BiU,  8; 

9.  Wihan^  Ist  July  1803;  2  Bell,  229,  pote  5, 

..  *  Neil  and  Tbonisoii  r.  Fofrcfter  and  otben^  14«h  June  1815,  F.  €• 
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•VBigtni^ttadHi  sidn^gtfm  upon  ieVl[     A 

MM«e»  CO  >LCl— l:of  aneitaentft-nfed If  v\    ^ 
Jtem  of  tbeidnnreiH,  i^bo  luai  ba|^«-f  T-    * 

pleadbgi  Alt  ft  tni^  pariiap* -Rii 

had  bcRik  iDdoned  to  Uie  faokhr 

IfcMlieiiridithitnMflMrtiie  lit 
■  lOn  eases,  readttad  M  tbe  L6nf 

tlq  QBdoBfiuidilig'ABt  the 

fliefaridBrBMdeoMb  dnt'  i  {r  A'^W 
-tfaebm;  ■adintkeedMf  |  lV^4.t  ' 
~«i8]Masinf  di  29tou    ^i     ^^\% 

•M  oukd  B  bill  or  notr  f  '  |       "^ 
didlenging  credito' j  it* 


it^tHHaitr«s1}7|*  -graeuigA 

fOfficieiitdefiK'*  .-d  8u)Me<;ueDtljHlM.ihU 

•OBi«d.*'«^  rfhopliieed  AJMofjfctoAe 

-iBtoniM  ft*  •!«  reGidue  to  tb«  baakrapt'a  iccwfr 

iliilMe^tr  .ndorsed  by  the  bukruptitmtit^mt 

-fCWC  v  -  ^  iDdonement  had  beeo  msdc  At  ^-tine. 

/     7k       ,,111111  dcpaskatum  or  afterwd*.  .  SotMsilhfk 

there  vas  endeiice.of<  tbe-luU  ben^MWi 

fdeporiilatioii;  sod  in&iUcaBe-theMMilQ 

applii»ble»  in  tmfis'of  thefimeoii^.4^ 

held,  besides,  that  whether  tkia  "mm-^ 

Iqiositstion,  txxtabmed  vith-the  subqi^gm 

parts  of  one  schraie  ad/nmdemjbtimtlmi 

iprefefeoce  to  the- Creditor;  duBtitwiMnt 

ith  a  direct  parent  of  his  debt ;  bot'thritit 

ntrived  and  effectuated  for  behoof  of  dris 

ii  in  short,  a  "  deed"  for  «  satisfactioii.  q, 

u,  l6Ui  Jul;  1771,  Slorr.  App-  to  Bankiupt,  Ift, 
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^  ^'tt^fc^  «ad  thdr  jiidgmeDtwas  affintie^ 

\;^.,Ji^  ^^'^  i«  evidandj aoairthbrily  to pifinrek 

h^                ^W  ^  by  the  baoknqit  of  b^ls:  or  motes 

4'  ^jc^i^    ^^  *^^ '  ^^'  ™^  delivery  vests 

<^^    ^^  3^  ^fore  a  secimly  firom  the  time 


^    ^^\^^  ^  depositation  of  bills  in  the 

^^^Sj^"^^  U  it  was  foUowcd  by  the 

""  ^       '  Se  creditor.  . 

ankmpt  of  a  bill  or 

^  of  i^  has  been 

Ddatioxiy  is  not 

oiat  act  is  directed 

^ted  to  a  creditor  f^in  ssr 

^y,  in  preference  to  other  credit 

^  that  the  dmi  cfaaUeaged  inust  tend 

^ond  on  which  they  would  otherwise  have 

But  this  cannot  be  the  efiect  of  indorsing  an 

or  note;  because*  if  the  creditor  who 

s  allowed  to  recover  payment  under  it*  his  daim 

estate  is  pro  ttmto  extinguished^  and  the  OQly  re^ 

sttbstitule  the  accomni6dati<m*acpq>tor^s.cl^m  of 

the  sum  which  he  has  paid  under  his  accqp^ 

that)  on  the  whole^  the  estate  is  neither  better  nor 

consequence  of  such  a  transaction.  ^    If  the  bill 

of  being  given  away  by.  the  bankrupt,  had 

his  hands,  it  would  have  been  unavailable  either 

%  la^toca  as  a  ground  qf  claim  against  the  ap^ 

The  sfame  rule  has  been  adopted,  on  nearly 

Monnds^.  in  England*    There,  as  soon  as  a  debtor 

an  act  of  bankruptcy,  the  whole  interest  in  his  es- 

in  the  assignees  appointed  under  the  commis- 

<  e  BeU,  219. 
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tUs  ttteMcCkto;  b»d  bem  to  Mm^Ae  fonrptiimpftt^ 

poUidiiig^hiid  bec»t^!iqpfettid^.l;te  Gomit  efdeved  tbe  IibA 
ta;b0  appootidMd  amo^g  tbebii;  m  if  smk  a  piwfettMe  M 
taken  eCfect<  1%ie  genefal  dMtriM^  Ifaeralfave^  aboaifyiite* 
tfiMl»  n^iripdiiig  the  «|iplieatioa  of  .tbeiact  tp*tfae  di«wag«t 
izidowlton?  of  bilb  aseid ,  3i^ole%  .sqay  be^  rfwwidmncd  as  e9lih> 
Uisbod.; 

It  has  been  also  shewni  that  the  statute  is  eqpa%anili 
cdbleto  delirerj,  by  the  benknipt».of  bjtts  ornoSesirbiEh 
wekse  In  his  handi  blank  indoned.    The  Ckwrt  haw 
gone:£u%herin  one  ease»  ^  wherein  they  bdd  that  the 
deposHation  of  a  bfll^  whether  with  or  without 
in  sdctuity  of;  a  prior  debt^  when;  fidb^ed  by < dbe 
payment  of  part  of  it  to  the  creditosv  was*  challeqgeiMe 
der  the  act  IdM.  In  that  casei  die  JbaAkmpt  had  depooteiL 
aJbSl  ^eith  his  ereditoiv  npon  a  receipt  agreeing  toddiicr 
it  jupr  on  payment  of  the  debt^  and  sabseqaeolfyt  the  bffll 
was  )paid  by  the  aceeptors*  who  placed  £^IW  of  ^i»At 
ereditof'a  account,  and  the  residue  to  the  bai^Enqpti'a 
ISie  bill  had  fatten  indorsed  by  the  bankrupt  ;biil  jit  di^^ 
appear  whether  the  indorsement  had  been  made  at  tbe  tiaae. 
of  the  .original  depositation  or  afterwaids*    SopQfaf  A^ 
Coisrtiheld,f&at  there  was  eridence  of  the 
sed  at^the  time  of  depositation;  and  in.  that  case  thfe 
was;  Undoubtedly  applioaUe,  in  teniis  of  the  J«^cgoiiig 
{fiona.    But  they  held^ .  besides,  that  whether  this  was  the 
tase  or  not,  the  depositation,  combined  witb/Uie  sabaefuent 
payment,  formed  parts  of  one  scheme 
A91,  by  securing  a  preference  to  the*  creditor ;  that  it ' 
the  sanle  thing  with  a  dii^ect  payment  of  his  debt ;  but 
was  a  security  contrived  and  effectuated  for  beho(^  <if  tins 
creditor.    It  was,  in  short,  a  "  deed"  for  "  satisfiu:tioii-  or 


'  Monwn  v.  Angus,  16tfa  July  1T71,  Morr.  App.  to  BankivF^  1^ 
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*^  £it«her  seciu%  ?  of  ^a  pmr  debt.  The  Court,  thereforei 
tet  aside  .the  trantattion,  and  thdr  judgment  was  affirmed 
oa qipeaL.  Hub  deeision  is  evidently anavthbrity  to ptoye^ 
a^>riiar%  diat  the  delivery  by  the  bankn^  of  Inlls  or  notes 
blank  indorsed  fidlsr  nnder  the  act ;  for.  such  delivery  vests 
a  complete  rights  and  is  thevefore  a  security  from  the  time 
when  it  is  made;  whereas  the  depositation  of  bills  in  the 
case  in  question  ^ve  no  right,  till  it  was  followed  by  the 
partial  payment  of  their  contents  to  the  creditor.  ■ 

The  lodorsementtQr  deUvery  by  the  bankrupt  of  a  bill  or 
note,  which,  though  he  is  creditor  ex  facie  of  i^  has  been 
truly  accepted  w  granted  for  his  accommodatioxi,  is  not 
challengeable  under  the  act  1696;  for  that  act  is  directed 
only  against  such  deeds  as  are  granted  to  a  creditor  '^  in  sa^ 
**  tis&ction  or  farther  security,  in  preference  to  other  credir 
^^  tors  ;'*  thus  indicating  that  the  deed  chaUenged  must  tend 
to  carry  off  some  fund  on  which  they  would  otherwise  have 
had  a  claim*  But  this  catmbt  be  the  effect  of  indorsing  an 
aocommodation-bill  or  note ;  because,  if  the  creditor  who 
receives  it  is  allowed  to  recover  payment  under  it,  his  daim 
against  the  estate  is  pro  ttmio  extinguished^  and  the  only  re- 
sult is  to  substitute  the  accommodaticm-acceptor'scl^im  of 
indemnity  for  the  ^um  which  he  has  paid  under  his  accept 
tanoe;  so  that,  on  the  whole,  the  estate  is  neither  better  nor 
worse  in  consequence  of  such  a  transaction.  ^  If  the  bill 
or  note,  instead  of  being  given  away  by.  the  bankrupt,  had 
remained  in  his  hands,  it  would  have  been  unavailable  eitjier 
to  him  or  his  creditora  as  a  ground  of  claim  against  the  ap^ 
parent  debtor.  The  ^ame  rule  has  been  adopted,  on  nearly 
the  same  grounds,  in  EIngland.  There,  as  soon  as  a  debtor 
commits  an  act  of  bankruptcy,  the  whole  interest  in  his  es- 
tate is  vested  in  the  assignees  appointed  under  the  commis- 

I  e  BeU,  819. 


<iie  mJ&o$iiy  iboursi.of  ttiidc^  dl.  atwnalfaniirf  hb  |MnpeKtj% 
wst  deeds. Ijjrwlfiok  it  miQr  be  bnnkned^  ddbb  faif  Um  afltt 
the  fiffeiaot  of  bttdfiraptcjf^  are.  dialiaigoflfaie  fay  bk  a» 
wgnees.  Biifc  k  Ima  beeiL  di^tided^  iibtwitbAtoiidiDg^  ^  t^ 
th^iaiddaemeiitrfagF  him  to 4r icreditor^  wBrnrtwiamat^  baub 
rliptcgr^  of  a  UU  acceptedfot  faiB'aoccaiiiddatioiii^tt 
to  tke  ihddkfBe.  agaikitft  liMe  aeec^toi)^>8BdBg>  it»  asttgaeeB 
iunrfeBO^;pbdi]slevtettoMtit.asidek  !  .  •/ 

inaiwther  ease,  ^  the  doctrine  akeady  aiat«d  ia  atill  wmn 
Mfy  illuatratad  In  it,:  a  peiitRm  Kawig  tahasb  from  iiii 
^btor,  alber  the  lattte  iiadi  ^ndiontliialiiowledge^  conuiut' 
•tad a aednst attof  batikruptcj,  an indonBamenty  Ja aacaai^ 
itf  hia  debly  to  aa  ac^qptaace  whidi.  had  been  made  tya 
tfairdiparly  in  iHe  baidunipf  a  lavDor,  ibe  Gout  of  Kia^ 
fiench  iinapfinoiwly  decided  tihat  the  indotsee  could  knti 
«i4>  daiin  tinder  the  indoraemenl,  ao  fiur  aa  'the  biU.iiBfjaok 
«i^ted  for  value  of  the  drawer  in  diracQCptar'a  hands;  be* 
cause)  from  the  date  of  the  fortfier^is  aot  of  bttikEnpttig%.diat 
Vahie) as  fotttiitig part  ci  his  estalMs^  was.tested'tn hifeaatiy* 
«0QS ;  but  durty  in  ao  far  as  the  bill,  had  ^bBen  aoeaptod'te 
-his  acoonmiodatk»s  aeithes:  the  bankraptmar  hi&asa^aaa 
bad  ally  mterest  to  dispute  the  iDdoesee's  right  to  tt»  ainsa 
it^ooidootbeatallavaflaUelothem..  WifehrefeiaMMVst 
ao,  to  this  last  findings  the  Court  hud  down  die:  ddetniest 
ready  stated,  viz.  tha^  though  the  aoocptordhodld  cUai  ]!»• 
dennaty  firom  the  bankruptfa  estate^  in  so  .fiar  aa  be 
obliged  to.pay  tba  bUl  for  the  bankrapl^s 


Lord  EUenboroiigh. 
*  WHIig  V.  Vneaian  and  anottei  19  Eisl.  66a. 
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lUs'ivMid  n6t  create  any  «ieir  burden  agaiiMt  Ai  ebtate^  b^ 
caiise  liiff  claufi  would  just'  oom^  ia  |)laoe  of  that  txf  the  in* 
doraee^  ^diich  Vmuld  pro  ttmto  be  extmguished.    This  doo^ 
tiiaaia  clearly  applic^Ue  to'  indor^ettents  of  aoconunoda- 
tiMb4£Ua'in  Scotlaixd,  though  made  within  ^xty  days  of  the 
ittiolbieir^e  bankruptcy.    Qntheother)haiid»whenabiUh«a 
heeo  accepted^  in  conaidemtton  of  a  ccosa  bill  accepted 
bjT  tfa^  baAkntpt  tot  the  drawer^a  bdioo^  the  bill  thus  ao^ 
eepted  cannot  be  inddrsed  by  the  bankrnpl,  because  it 
fimnaii^good  ground  of  claim  to  his  assignees  against  the 
aceqptor^  estate^  ^    The  same  ground  of  objection  wonld 
axis!  kk  iScdtland  against  the  indorsement  of  such  a  bill 
widiin  the  ^ty  days- 
There  is  also  another  (case  Sn  whidi  the  indorsement  of 
an  •caommodation^hill  would  be  challengeable,  viz.  where 
the  piarly  who  acc^ted  it  &r  the  Imnkriqit's  accammodation 
obtaiiKd^  in  order  to  indemnify  him  for  his  acceptance,  a 
seou|iQr  over  the  bankrupt's  estate ;  for,  in  snch  a  case,  the 
indoflrsement  of  the  acceptance  in  security  of  a  prior  debt  is 
a.poaiiive  injury  to  the  estate,  since  the  acceptor  will  io-^ 
deninify  himself  from  the  security^  in  so  &r  as  he  makes 
payxneiit  to  the  creditor ;  or,  in  other  words,  the  creditor 
win  indirecdy  obtain  the  benefit  of  thb  security.    In  that 
caae»  cke  indorsement  of  tfai^  accommodation-bill  is  reldly  a 
secttvity  for  a  prior  debt,  granted  in  priejudice  of  the  other 
creditCMra.     A  case  of  this  k&id  was  llately  tried,  ^  with  the 
result  JMiw  mentioned,  in  a  reduction  brought  under  the  act 
1696)  of  s  hill  draws  by  a  debtor  upon,  and  accepted  by, 
faJs  s€m^  in  security  of  two  bills  due  by  the  father  to  a  bank, 
the  son  lisMring  previously  received  for  his  indemnity  an  he* 
1  itable  bond  from  his  father,  on  which  he  was  ii^fL    The 

'  1  Csmpbi  179|  noCe  to  Kent  v,  Lowen. 

«  I>iina«*t  1V«ute«  v.  Low,  Uth  Dei%  J822»  2  Shaw,  77. 
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b81  was  heldy  under  these  circnmitanoesr  4a>be  Inify  sse- 
curity  granted  by  the  bankrupt  in  prafereaoe  to-  tlie  cAer 
creditors. 

- '  It  appears  fiurther  ta  be  estabttshed,  thfit  e^ea  t}i»  JMMp' 
tanoe  of  a  bSly  gf  the^obseriptifMi  of  a  note,  by  the  baol^ 
rqpt^  iofavour  of  a  crecKtor,  if  it  improves  m  any  di^gne 
the  creditor's  sitottioii ;  for  instance^  if  k  gives  him  a  liqaid 
docuaent  for  a  debt  previonsly  antiqaidatefl,  whereby  ke 
asay  be  eaeUeii  to>piooeed  more  qai^y  m  the  tmco^ofJ 
his  claiin^  fidls  wilhiii  the  statute.  Such  a  dctcmoentJstnil^ 
a  deed  gtanted  for  the  creditor's  ^  ftrther  seeing  in  fn^- 
^^fetence  to  other  credkors/'  since  it  does  give  him  a  as* 
curity  for  his  claim  which  he  had  not  before..  AtxxietilB^ 
faideed,  the  Court  seems  to  have  been  of  a  dilferentopoiiaBi 
Tbusi  in  .a  case  >  where  a  bill  had  been  protested  for  Bon- 
payment,  it  was  decided  that-a  new  bill  granted  la^the 
holder  by  an  indorser,  not  only  for  the  principal  sum  con- 
tained in  the  first  billy  but  for  the  interest,  re-exchange,  and 
charges  incurred  on  it,  was  notauch  a  security  aa  fell  wakt 
the  act  1690,  although  given  within  si^ty  days  of  die 
granter's  banknq>tcy«  But  there  could  be  no  d<Mib|  Aitil 
had  the  effect  of  giving  him  ^  iarther  security,"  in  ao  fir  ss 
regarded  the  interest,  re-exchange^  and  charges  on  dbe  for* 
mer  bill,  which  were  otherwise  unliquidated.  In  a  sohse* 
quent  case,  *  which  involved  another  point  to  be  aft^mmds 
noticed,  it  was  pleaded  inter  oHoj  that  the  mere  gravtayef 
a  promissory-note  by  a  bankrupt  to  .one  of  his  cndhsst 
with'm  sixty  days  of  his  bankruptcy,  was  a  deed  whiek  fifl 
under  the  act  1696,  in  as  much  as  it  enabled  the  i,  ■  i  liiliw  to 
rank  more  than  once  fcM*  the  same  debt,  viz.  first  as  the 
estate  of  the  bankrupt  who  granted  it,  and,  seeondly,  cm  the 
estate  of  a  third  party  who  had  indorsed  it  in  condderatfan  of 

'  Cowan  V.  Mansfield**  Trustees,  7th  Jan.  1762,  M«r.  I16TI 
*  Swinton*9  Trustee  p.  Sir  William  Forbes  and  Company,  IM  Feb.  ITSS. 
Morr.  1181. 
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a  seeurify  given  him  bytlie  bankrupt.    But  this  plea  is  said; 
to  .have  been  diatr^aided.    A  d^flferent  doctrine^  however^ , 
was  adopted,  after  very  full  discussion,,  in  a  subsequent  case,  ^  ^ 
whidi  rdiated  to  the  validity  of  a  bond  of  corroboration' 
granted  withm  sixty  days  of  the  gradter's  bankruptcy,  jSrsi; 
for  debts  dae  to  the.  grantee's  father,  and  which  therefore 
the  grantee  could  not  have  acquired  without  confirmation; . 
seoomdlgj  for  debts  of  which  the  term  of  payment  had  not 
arrivied ;  and,  Ihirdly,  for  accumulations  of  principal,  interest 
and  .expenses  09  the  debts.    It  was  admitted  that  this  bond 
w«8'chaliengeal>le  in  so  }ar  as  the  debt  was  enlarged  by  it, 
or  a  penalty  .superadded,  beyond  what  would  have  been 
done  by  the  c^eration  of  the  law ;  and  it  was  at  last  agreed, 
that  eveh  accumulations,  which  might  have  been  obtained 
by  legal  diligence,  but  which  did  not  arise  ip90  jure^  for , 
instance,  the  accumulation  of  interest  upon  interest,  must  be. 
struck  off.    But  the  majority  of  the  Court  went  still  farther, . 
and  decided  that  the  bond,  even  so  far  as  it  regarded  the. 
principal  debt,  was  challengeable  t»  Mo^  inasmuch  as  it 
gav«  the  creditor  in  the  bond  a  preference  over  the  other 
creditors,  by  enabling  him  to  proceed  xnore  rapidly  with 
diligence.    This  doctrine  was  con%med  iA  a  subsequent 
case,  *  where  a  person  having  granted  a  bond  of  corro- 
boration within  sixty  days  of  his  bankruptcy,  accumula* 
tin^  into  one  sum  bearing  interest,  ^^  a  bill  on  which  no 
diligence  had  followed ;  2c%,  a  bond  in  which  the  gran- 
tee  of  the  bond  of.  corroboration  was  his  cautioner ;  and, 
3d?y,  a  bond  and  bill  in  which  the  latter  was  really  cau- 
tioner, though  ex  facie  of  the  documents  he  was  joint  obli^ 
gant,  (the  three  last  of  these  debts  having  been  also  paid  by. 

>  M*Matho.  M'kellar's  Trustee,  1st  March  1791,  Morr.  1114^  where  the 
Faculty  report  of  the  case  is  giTen.  But  the  grounds  of  judgment  ore  much 
more  fully  explained  by  Mr  Bell,  ii,  223^  note  3. 

'  I>unbar'i  Creditors  v.  Grant,  18th  June  179%  Morr.  1027. 
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HhM,  iht  Oou^  by  a  gmrt  tBO^atkfs  vedhMed  Ae  bottA  e# 
oorroboraliM  «i  IM^  hokfingi  ^Ihit  »  b—fanpl  ot^  to 
«^  exeettio  w>  ^teed  by  wUch  the  sttMlm 
•^iiihoted,  ttnd  tlmt  it  would  be  daBgemta*m  tiappmtwtif 
^detd  of  Ast  natuxe.''  Thob^  ifine  two  idkarfoba'dM 
not  rdaCe  to  bflb  or  notei^  ihe '{Mrfaioq^e  of  liieai  is.  *liiir\y 
a{iplieBble  to  sudi  docments  trbcn  gnattJL^itMlm  mOf 
JkiifH4!(htaikM^^  gritotee-aqr 

greater  advantage  over  &e  otibar  nedlU^w  mUi.  f  rfi  f  piiiii  la 
Kis  debt)  than  he  had  befara.  TUa  liOl  no^  in 
the  case  when  the  bill  or  note  le  gnaaksi.  ia  aauratf'm 
stStute  for  a  filmier  bill  or  note^  tinhi  the  former  dmuh 
ment  has  been  due  far  rmofe  thanabi  aanlba  wathoat*  pro- 
tbst  being  recorded  on  it^  in  vdiidi  case  the  sabjtit^NiJ  MH 
or  note  would  probably  be  held  to  gam  Ae  grantee  .the  li»» 
nefit  of  summary  diligence^  which  he  had  lost  by 
to  record  the  protest  on  the  first  bill  or  note  widiin  the 
months.  ^ 

There  arei  however^  various  ceses  of  transactioiis  wtt 
bills  or  notes  wUdi  have  been  ekempted  in  pracdoe  fiooa 
the  operation  of  this  acty  tbov^b  scmie  of  them  woidd  SfH 
pear  at  first  sight  to  fiilllunder  it 

1.  It  has  been  already  shewn»  •  that  payments  nmie  hf  4 
bankrupt  on  account  of  debts  fallen  dne  are  m  general  vidiA 
The  act  1606  has  nev^  been  held  iq^plicable  to  such  pf^]^ 
ments^  because  they  form  a  necessary  part  of  liia  debtor'a  ad- 
ministration of  his  own  affidrs^  so  long  as  hut  creditors.pifnit 
him  to  retain  it  Even  the  words  of  the  act  plaSaly  indMeAe 
that  it  is  applicable  only  to  deeds  of  preference  granted  fisrliie 
creditor's  *^  satisfaction  or  farther  security,"  not  to  p^^mants 
by  which  the  debt  b  at  once  extinguished.  The  only  ^ea- 
tjon  on  this  subject  has  beeUi  whether  cash  payments  aliHie 
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afe  validt  or  wbitbcr  ibe  pnietise  of  trade  does*  not 
IM^ -to  a  certttfai  eKtanty  pBymcmswhick  are  miideby  meMis 
ofbittscHriiolee? 

Flhif  Thougli  wvy  biUs^  baolfr-notes^  or  baokecs'  Mtes 
in  oonuDon  droulation  are  not  properly  cash,  yet^  if  thajrase 
generally  reeeivedaa  auch^  the  ddUyery  of  them  in  pttywatsUt 
cf  a  debt  will  be  held  eqnivaleot  to  a  payment  in  imk 

Amii%f  Efen  the  acceptance  of  billa^  the  indoasetioiLaf 
bBb'OKneteai  the  deUrery  pf  bilk  or  notes  bluak  indorsed, 
or  the  gvantiag  of  draAs,  will  he  sanctioned  as  a  qpecies  ef 
yqmenlt  if  they  ane  actually  giren  as  payment,  and  agrea- 
Mj  to  die  mode  in  which  aach  payment  is  made  in  die  or- 
dinary conrse  of  mercantile  dealings.  The  act  does  aat 
strike  i^piaat  dxafts  cur  indorsations  MSMBaAi,  but  oidy  inao 
ftras  Afesy  &U  onder  the  descripdon  of  deeds  calculated,  to 
gife  a  prefaNaioe  o«er  die  other  creditors,  so  as  to  obtam 
fw  Ae  flKvoared  caeditor  ^*  satis&cdon,  or  fiirther  security^ 
of  his  debt  Th^  willnot,  therefiwe,  be  included  under  the 
asi^  whctt  thqr  are  giif^en,  not  by  way  of  securing  a  prefii- 
rwies^  bat  as  a  mode  of  payment.  It  is  not  easy  to  fiodu 
list  lardiBtiBgiMshing  the  cmeot  these  cases  from  the  other ; 
for,  akhoBi^  a  draft  shoidd  be  given,  or  a  bill  or  note  in- 
deaM^  4ir  delmred  blank  indorsed,  by  way  of  paying  a 
dsb^  and  the  creditor  should  discharge  the  debt  on  receit- 
iai^liwsB  docamenti,  yet  the  dischai^  ia  so  fiur  conditiomi, 
dM!  jf  aoeh  documents,  after  being  piPoperly  negooiated, 
arsfiamd  ihsaffirient  to  operate  pajfment^  the  creditor's  daiih 
6r4n  ordinal  idebt  wfll  rwive.  Bat  die  delivery  of  such 
ia not  theless  .to  be  oonstdered  as  payment^  al- 
dta  tffeacy  depends  on  the  eircanutaii^e  of  the  biHs 
ovaolQS  taming  oat  good.  The  same  conidageiicy  applies 
fo  payments  made  by  means  of  navy  bBls  or  the  notes  of 
badibg  companies,  since  the  creditor  ia  still  endtkd,  if  d»ey 
csQBot  be  made  effectual,  to  sue  on  his  origbal  claim.    Yet 
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•tbeddiyery  of  them  in  salbfiiciaoa  of  a  Ma»\b  mukfA^ 
io he eofoMeredsB paymtet  Ilk \kkh  tkese oases ik»miy 
qaestion  is,  whether  the  document  delivered  or  indorasdwts 
ghren  and  received  bdtmjlde  as  payment  thoi^li'cta^iam- 
ditionally ;  and,  if  k  was,  the  transaction  villv  not  4be  chit 
lengeable  imder  the  statote  as'a^iecnri^^ 

The  Snglifth  bankrupt  law  affords  an  iUnstradan'ef  what 

'4ias  been  now  stated.  '  According  to  its  original  pikuaiples 

.she  commissioners  in  whom  a  bankrupt's  estate  is  vested^for 

behoof  of  his  creditors,' acquire  a  right  to  it,  ndtmer^fium 

•  the  date  of  the  commission  in  their-  favour^  buii  reboqpec- 

•  tivdy;  from  the  time  when  the  debtor  has  committed;an  set 
of  bankruptcy,  however  secret^  '  and  by  virtue  of.  this  lii^t 
they  were  at*  first'  entided  to  set  aside  all  sales  or  paj^ 
ments  made  or  received  by  the  bankrupt  affier  an  act  of 

« bankruptcy,  *  -though'  it  should  have  been  qutie  unlmova, 

•  and  thoi^glr  he  had  continued  after  it  to  traosact  busmess 
•as  usuaL    This  rule  was  relaxed^  with  regard  to  paymeuls 

to  the  bankrupt,  by  1  Jac  I.  c  15,  $  U,  which  coaets,'  *f  Thst 
'^'no  debtor  of  a  bankrupt  shaU  be  endangeiiedtfi>rrtlM^.^y- 
**  ment  of  hb  debt  truly  and  hfmaflde  to  any  snckbadoiBpt, 
-*^  before  such' time  as  he  shall  know  or  underst»id*thakiie 
^<  is  become  a  banbnpt.''  Afterwards  it  was!  enacted,  by 4be 

•  19  Geo*  IL  c  S2,  $  1,  that  no  person  whovia  credstoraf  a 
.bankrupt,  in  respect  of  goods  sold,  or  of  bflla  <<4inBnviie- 

M  gbciated  or  accepted  by  .such  badurupt  in  theinsuaksnd 
•^ordinary  course  of  tradeand  dealing,''  shall  be  iiaUe-io 
•repay  to  the  assignees  <<  any  money,  which,  •  befinerthe^an* 

f ^  ing  lorth  of  such  commission,  (viz.  the  commisshPMif 
v<<  bankruptcy,)  was  really  and  foNa^Ms,. and  in  the«aail«Bd 
.^ordinary  oousse»  of  trade  and  .dealings 'received  ^b^r  suck 
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^'penon  of  any  sadi  bankrupt^  before  'siicbtime  as  the  per- 
<^  son  leoeiving  the  same  shall  know,  understand^  or  have 
^  nMoce,  tfaaths  is  become  a  bankmpt,  or  that  he  is  in  ior 
^  sfdrait  dinnmistanoes.''    By  a  later  statute,  ^  it  is  enact- 
ed, thi^  ^^  ciff  payments  by  a  bankrupt  bomafiie^  made  more 
<<  than  two  calendar  mcHtths  before  the  date  of  the  conmis^ 
^  skm^  shall,  notwithstanding  any  prior  act  of  bankruptcy 
<'  committed  by  such  bankrupt,  be  good  ilnd  effectual  to 
^<  all  intents  and  purposes,"  provided  the  payee  had  not  nof- 
tioe  of  die  act  of  bankruptcy  or  of  insolvency.    In  constru- 
ing these  acts,  it  has  been  decided,  that  bills  acceptedor  in- 
dorsed in  the  common  course  of  business  for  a  debt  actually 
due'  are  to  be  considered  as  payments,  provided  they  are 
discharged  when  they  fall  due.  '  Thus,  in  a  case  ^  where  a 
party  who  had  been  employed  by  another  as  his  &ctor  to 
sell  goods  for  him,  owed  him  a  certain  sum  cm  that  account 
and  at  his  request  accepted  a  bill  drawn  by  him  for  part  of 
the  sum  dne,  and  indotrsed  a  bill  to  him  for  the  residue, 
both  of  whidi  bills  were  retired  when  they  became  due,  it 
was  lieI/3,  ahhotigh  no  receipt  as  for  payment  was  given  on 
obtaining  these  bills,  that  they  did  amount  to  payment  of 
the  debt,  and  that,  therefore,  though  the  creditor  had  com- 
mitted an  act  of  bankruptcy  before  receivmg  them,  the  trans** 
action  was  protected  as  a  bona  fide  payment  under  the 
•1  Ja&  I.,  so  that  the-  assignees  bad  no  right  to  demand  se^ 
GOiid  payment   Again,  in  a  question  ^  under  the  19  Geo.  IL 
already  qnotedt  whether  the  indorsement  of  a  bill  by  a  debtor 
to  hia  creditor,  in  satisfiu^tion^of  the  debt,  after  the  indorser 
had  iwHffrw^i^  a  secret  act  <tf  bankruptcy,  was  a  payment, 
iii  terma  of  the  atiUute,  iH:  the  ordinary  coutse  of  trader  the 
LfOfd  CSianoettor  held  that  it  wfts,  and  was  protected  as  such 

«'46  Gm.  in.  t.  \U,  i  I.  '  Wilkins  v.  Caitf^  7.  T.  IL  7il. 

•  HmtIw  cu  Plulbld^  H  Vet.  wn.  550^  jMf  Lord  Cbuicellar  Hnrdwicke. 
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bj  the^tatvte^  proidded  Ae  ^  was  ivlived  befiim« 
ont  tho  commiflttmu  The  neceasityaf  die  bill  T»eay.wiiwd 
iMfore  the  coouniuiaa  ariset  fvom  the  lemia  of  the  iMrte^ 
irhich  dedares  that  the  pig^inant 'shall  be  nU&o&^^Atai 
vwfle^  or  in  dliflr  wonk  ownpfa^crf  befiMre  t^e  date  of  Ihe 
nonMjiffBiop*  But  it  is  aat  heU'aa  «ciB{deiM  tiU  ikm  bBI 
iisptid;  becaose,  thou^  it  i$  made  canditioQtffy' fiooM  the 
<date  of  the  indorsementy  it  .caimal'be  Imomi,  till  tha  bBI 
is  {>aidf  wheth^  there  will  be  ao  jefieptqal{arpaieDt«riiot 
These  decisions,  howarer,  confirin  the  doctriae  ^aduoii  hia 
heen  now  stated,  tiz.  that  the  aocsptauoeor  ladoneaiaal  of 
bQlft  on  account  of  a  debt  may  be  conaideved'  ea  payiMBt* 

It.  was  some  tiipe  befi>re  t)ie  Comrt  of  £essiim  eeaift  ta  ik 
dopt  this  doctriae,  with  reSuBnta  .to  ij^ueBtibtis!  mtdei  the 
act  169Jt.  The  first  leaoiiiig  toifarda  it  mpjfkein  ioM  ca^e  al- 
ready eited,  ^  where,  although  the  indorsation  in  questaos  ares 
aet  aside,  some  pf  the  Judges  are  said  to  have  cspMsaed  aa 
opinion,  that,  when  a  debt  payable  in  Londoot  or  aaiBe  dia- 
laat  place,  is  called  for,  it  may  be  neoesaary  to  aaslein  a  beak- 
bill  remitted  on  accoiint  of  it,  since  that  is  the  nsnel  aieeiiasi 
of  payment  in  such  a  case*.  But  in  a  mudi  lalar  caa^^ 
where  a  debtor  had,  within  less  than  sixty  days  of  a  rticraia 
ful  application  for  his  sequestratidn,  (ther^  having  been,  a 
previous  applicationg  the  efficacy  of  which  was  douhtfidi)  ent 
certain  bills  to  a  banker,  with  instnioiioaailD«eiaitoiSlef 
diem  to  a  creditor  of  his»  whic)i  was  dbiie'by.seading;tb.liia 
creditor  a  draft  payable  in  two  months  sftehrarda$ii{nd.wibsl9e 
he  kimsdf  had  alao^  widiia  afewdaysof  the{iedtioafialaar 
questradoto,  senttbe  aimiecredt«D#  twdiadorseddkaftapagriUe 
in  about  a  fartn%ht  aC>)Mrward8,anda<Bankof  tlng^and  ptistr 
Ml,  the  indmrsations  of  Ike  druAs  were  all  chelicngBAJiid 


lident  GunplMU'i  rtstaoMiil  of  this  pMi»  Mgi^rca  I17  Bfr  Bdl,  1^  S88^  mM  t, 
•  M'HutclieoD  ».  WeUi,  fiOlh  May  ITM^  nportad  liy  Mr  Bell,  ii. 
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aside»  ihe  Qowct  Wdii^  indagpendeiitfy  of  thq  ipeeiiiltlM  tti 
the  case^  that,  though  pajrment  by  bank-notes  or  po§tn 
hills  flnight  be.  good,  jremittandea  eYea  frem  a  difitence»  by 
drafts  or  indorsed  bill%  vere  ckaU^^eafale  under  the,  %^ 
168B. 

Bat  the  laiw  on  thia  subject  has  undergone  a  changa  SivMi 

previous  to  tlie  ease  last  qnoted,  a  different  qpinion  was  enn 

pressed  in  another  case^  ^  where  a  person  having  a  ourrenl  a&r 

eount  with  his  bankers,  remitted  indorsed  bills  to  them  with-^i 

in  sixty  days  of  his  bankruptcy,  to  be  plaqed  to  the  credit  of 

his  acQOunt.    Th^se  indors^ions  were  challenged  as  falling 

under  the  act  1686»  but  the  Court  sustained  them*    Xt  hap^ 

pened  diet  the  adtapces  made  ^y  the  bankers,  within  the 

sixty  days,  considerably  es^ceeded  the  amount  of  these  in^ 

dorsations ;  so  that,  taking  both  sides  of  the  account  toge^ 

ther,  and  setting  off  the  ipidmrsations  against  the  advances^ 

the  bankers,  instead  of  getting  any  preference  by  theindotv 

sations,  had  actually  sustained  a  loss,  which  they  would 

avoid  if  matters  were  restored  in  integrum.    This,  which  is 

said  to  have  been  the  ground  of  judgment,  was  applicable, 

although  the  transference  of  the  bills  in  question  had  been 

con^ered,  in  terms  of  the  statute,  as  assignations.     But  it 

is  also  said,  >  that  the  Court  expressed  an  opinion  m  Ikvo^r 

of  such  indorsations,  whether  the  balapoe  on  the  transactions 

within  the  sixty  days  lEbould  happen  to  be  for  or  against  the 

bankers.      Sudi  an  opii^on  coold  only  prqcQed  on  die 

grouxid  that  indorsations  mdide  in  these  circumstance  were 

truly  payments  to  the  credit  o(  a  eurr^it  account  b^lweeii 

the  parties.     Such  paymoit  w^  indeed,  only  conditional, 

seeing  its  eflfect  was  suspendied  till  it  sliould  appear  whether 

the  bills  would  be  retired  >  but,  as  soon  as  they  were  retired, 

>  SlMi*s  Tiwtoc  9.  fa  Wfllw  Sk^bM  mi  Co.t  H  Mff^  1791,  ^iorr. 
1142. 
*   FidSf  Mr  Bcdl'ft  toxniat  dt  ti|»  cfiae^  ii»  132^  apte  4. 
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lift  infect  as  ft  payment  drew  baek  to  the  date  of  the  iodorae« 
metit* 

fiBmihtf  doctrine  was  laid  down  in  another  case^  ^  whatea 
ttiereantile  house,  which  acted  as  agent  for  another  house 
in  selling  their  goods,  being  in  the  habit  of  honouring  thdr 
drafls,  even  when  these  exceeded  the  funds  in  their  hand% 
«nd  keeping  an  account*current  with  them,  in  which  thejf 
were  debited  with  their  drafts  which  had  been  honoured  on 
their  account,  and  credited  with  the  cash  which  they  had 
received  for  goods,  or  with  the  bills  which  their  constituents 
indorsed  to  them  in  extinction  of  their  debt,  these  biUs,  so  uk- 
dorsed,  were  found  to  be  payments  to  account  as  of  the  date 
when  th^  were  received,  (though  they  were  not  retired  till 
after  the  remitters  had  been  sequestrated,)  and  the  agente 
were  ranked  on  their  constituent's  estate^  only  for  the  ba- 
lance due  to  them  after  deducting  the  amount  of  the  bilk. 
In  a  more  recent  case,  ^  where  the  agent  of  an  insurauoe 
company,  holding  an  account-current  with  them,  on  the 
debit  side  of  which  he  entered  the  sums  rec^ved  by  him  on 
their  account,  and,  on  the  credit  side,  the  remittances  which 
he  made  them ;  and  having  sent  them  two  drafts  within  sixty 
days  of  his  bankruptcy,  (agreeably  to  his  instructioos  as 
agent,  which  required  him  to  make  remittances,  either  in 
ononey,  bank-bills,  or  good  bUbjJ  the  Court  sustained  these 
remittances,  which  had  been  regularly  entered  in  the  ac- 
count, as  payments.  The  receipts  and  remittances  within 
4he  sixty  days  were  nearly  equal.  The  Lord  President 
(CasQipbell)  is  reported  to  have  said,  that  the  principle  held 
by  the  Court  in  the  preceding  case  settled  this  case;  *^  That 
<<  this  was  not  a  security  for  a  prior  debt,  but  a  case  of  mu* 
^  tual  debt  and  credit  on  a  running  account,  which  must  be 

*  SiiidicmaD  and  Onbam  v.  Btan*B  Thulee^  1798;  1  Bc&'i  Cues,  81. 
'  RicfamoDd  and  Freebaim's  Trustee  v.  the  Fdlcaii  Insurance  Office,  8$di 
June  1805^  Morr.  App.  to  Banknipt,  No.  84>  and  2  Bell»  229,  note  In 
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**  taken  altogether  as  one  transactioD,  die  articles  hmc  tnd^ 
^  being  counterparts  not  to  be  disjoined.'^  ^  In  a  still  lately 
case,  the  general  principle  now  stated  was  fixed  indepeiH 
dently  of  all  specialties.  ^  In  that  case,  there  was  an  account 
curtent  between  an  insurance  company  and  an  imder* 
writer,  on  which  the  balance  was  considerably  in  fa?onr  isS 
the  latter,  when  the  insurance  company  indorsed  a  bill  to 
him  on  account  within  sixty  days  of  their  bankruptcy*  Yet 
the  Court  sustained  the  indorsation,  holding  that  it  must  b^ 
viewed  as  a  payment  to  the  account  then  current  between 
the  parties.  This  general  doctrine  was  established,  with** 
out  any  reference  to  the  actual  state  of  the  account. 

These  decisions,  by  recognising  the  validity  of  payments 
into  a  complicated  account  by  means  of  indorsations  or 
drafts  in  the  usual  course  of  business,  establish  likewise  a 
/orHori  the  validity  of  similar  drafts  or  indorsations,  whra 
made  by  way  of  discharging  a  single  debt  Accordingly, 
in  a  case  where  a  person  who  owed  a  bill  to  a  bank  sent  an- 
other bill  for  the  amount  within  sixty  days  of  his  bankrupts 
cy,  that  it  mig^t  be  discounted,  and  the  proceeds  applied  to 
payment  of  the  first  bill,  this  was  found  to  be  a  payment,  and 
not  a  seouriQr  falling  under  the  act  1696.  ^  It  has  been  also 
found  a  good  payment  of  a  bill  &Uing  due,  to  remit  a  draft 
for  its  amount  on  a  London  banker  at  twenty-five  days,  when 
drafts  at  par  were  given  at  twenty  days,  ^  Such  drafts  .wer^ 
equivalent  to  cash  on  almost  any  hypothesis ;  since,  even  when 
bills  or  indorsations  were  considered  as  falling  under  the  act 
1606,  it  was  held  that  bank-bills  at  par  were  a  proper  meai)s 
of  transmitting  money  from  one  place  to  another.  ^  It  has 
been  farther  laid  down,  and,  indeed,  it  seems  to  follow  a/br- 

>  2  BeU,  229,  note  4. 

■  Puiidas  v.  Smith,  Sd  June  1808,  Morr  App.  to  Bankrupt,  No.  28. 

'  jMnesoD  V.  Ferriar,  2dd  Jan.  1810,  cited  by  Mr  Bell,  ii,  22%  note  L 

*  Ferriar  v.  Ncwtoo,  Sd  June  1808,  2  Bell,  229,  note  2. 

*  Campbell  v.  M'Glbbon,  745, 'note  a 
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Ifarl  finUb  wlAliws  beeaidrwdy  stated,  that  tSkepa^smtcCa 
ddbtj§rdiiS0ift4  byaohfidkcaAbflnker^or  by^^faiUaladb^ 
mrnoMk  dttt,  vUld  Ak  difisceBce  is  settled  in  cadi,  k  a 
talid  ^ymeaU^  The  fliade  6f  fiattlement  here  affaida eii« 
dolfli^tluit  a  piQaBOBt  was  tho  tfaiog  intanded ;  and  andi  i 
iDode  of  payment  aaena  to  beeqoaUy  in  the  common  coani 
of  bnsines^  whether  it  is  made  in  the  place  of  thedebtoi'i 
tesIdenoBv  or  whether  the  moliey  is  to  be  sent  to  a  diffnraiit 
plafq^ 

The  ptecieding  doctrimv  howerec^  has  been  Ibnnded  on 
the  sufkpointioD  that  ike  transaotiona  in  qneslion  are  inteod* 
ed  bona  Jlde  as  payments.  Any  circnmstaneea^  thercfoR^ 
irhkh  indicate  thlO;  the  real  intention  of  parties  is  to  gnni 
ft  security  will  make  the  transaction  TedudUei  Thos^  where 
a  penon  makes  an  advance  to  a  trader,  and»  on  the  very  day 
Itf  the  adranoe^  dbtsins  from  hun  a  deposit  of  billsi  in  coo^ 
eeqoenoe  of  an  alarm  about  his  solTencf,  this  is  plsialy  a 
aecttrity  tat  a  prior  debt,  not  a  pqnnent,  since  the  creditsr 
lieiDer  would  have  thought  of  exacting  payment  of  the  ad» 
iihbot  pn  the  very  day  that  it  was  made.  ^  tikdeed^  the  nisie 
tiarctfttstai)ce  of  the  creditor  knowing  of  the  debtoir's  ins^ 
Venc^,  exdwdes  the  idea  of  the  bills  being  eiither  givea  sr 
reeeited  as  a  payment  In  Englimd,  *sttch  kiiowiedge  woold 
•have  intalidaled  the  payment  by  the  fi>rce  of  expKss  sta- 
tute. Faarther,  when  the  debtor  gives  a  bill  at  a  distsst 
date,  this  will  be  considered  as  a  security,  and  not  aa  a  pay* 
ment;  for  bills  cannot  be  regarded  in  mercantile  ooBstnie- 
liim  lis  paymentsi  nnlest  they  ore  payable  at  sui^datesthat 

>  2  BelV  829,  Hawk^  v,  Penfold^  letnte^  756^  note  a 

*  Vtie  Hotdikis  v.  llie  Royal  Bank,  JTuly  1796,  2  Bell,  2dO,  aote  Z,  wbcrt 
the  Court  are  said,  under  the  drcumstanoes  stated  in  llib  text,  to  lunre  held  thtt 
the  deposit  of  bills  was  challengeable  as  a  security  for  a  prior  debt  The  case 
Was  not  fibaHy  decided,  as  the  Bank  £avB  up  the  bSIiy  in  cta^uetioe  of  this 
opinion  of  ^  Cduit. 
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money  can  be  iminftdiatdy  JMstd  by  dinrogttting  Aeau  "Die 
giyit^  too^  of  a  proniissory'^ole  irSi  be  4diaUHigeibUe;  tat 
it  does  not  proceed,  like  the  indorsenient  of  a  bill^  Qi)i  dn 
assumptioB  that  there  are  fiinds  in  A»  acceptor'^  faao^s^oot 
of  which  die  sum  raised  by  ^oountiiig  tho  bQI  may  b^  »» 
placed ;  but  it  is  palpably  an  taq>edient  to  gain  indulgienoe, 
and  At.  note^  though  it  should  be  discounted,  SRtat  be  dis* 
counted  exdnsiTely  on  the  granter's  credit,  m  raped  thul  U 
is  a  MecurUg  ever  his  tskUe^  It  has  been  also  found  in  Eng- 
land, ^  that,  when  a  party  for  miiose  accommodation  certain 
bills  had  been  drawn,  sent  sioney  to  the  drawer,  a^ier  he 
had  coamitted  an  act  of  bankruptcy,  and  before  they  be* 
came  due,  to  take  them  up,  this  was  not  a  payment  in  the 
ordinary  <fiurse  of  business.  In  Scodand,  it  would  pra}>ably 
be  accounted  a  deposit  in  security  of  the  drawer's  claim  <of 
relief^  a|id  would  therefore  be  reducible  %|nder  the  act  16M. 
As  a^eo^jnterpart  to  this  doctrine,  it  has  been  depided^  that 
after  %  bill  wli^ich  vs^  actually  due  has  been  protested,  the  in* 
dorseaaeiit  of  anothec  bill  on  account  of  k,  within  sixty  days 
of  the  mdorsei^s  bankruptcy,  is  redudUe  under  tiie  act 
1€M  \  fer  the  debtor,  by  suffering  the  first  bill  to  be  protest? 
ed,  #ckfiK>ifledge6  his  insplvency,  and  therefore  the  indorse- 
ment  muat  be  intended  as  a  security  in  place  of  paymeaL  ^ 
'  2.  BillB  0r  notes  panted,  indorsed,  or  delivened  blank  in-* 
d^M'sed^  Of  dvaAs  made  in  payment  of  good3  or  other  artides 
bought  at  the  time,  do  not  fisdl  and^r  the  act  1606 ;  because 

'  l^BHifUiiT.  piggfais,  e  Cttopb.  311,  JMT  Lord  Enenborough. 

*  7!3ik.doctidii04na Mdiby  ti)e  Cbur^  independentliT  of  ceEtBin jspedakiBp,  im 
BUulde  V.  WUmb,  Ist  JvXy  1883, 2  Bell,  889,  ncte  5,  wherein  waslbund*  Uiot 
the  indonemcnt  hf  a  debtor,  within  the  sixty  days,  of  bills  hy  third  parties  due  in 
three  months,  which  he  held  blank  ipdprsed,  made  on  account  of  a  bill  which  he 
h^d  suffered  to  be  protested,  and  could  not  payin  money,  was  challengeable  un- 
der the  act  1690>  as  an  ^ienation  of  a  certain  fund  tp  the  prejudice  of  his  credi- 
fori. 
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theyaie  not  given  in  satisfiiction  or  security  of  prior 
The  8lde^  however,  must  be  a  ready-money  transaction ;  and 
tbe  granting  or  indorsement  of  the  bills,  notes  or  drafts  must 
form  pars  guadem  negcHi  with  the  sale.  When  that  is  the 
case^  the  bills  or  notes  will  be  effectual  to  the  creditor, 
though  granted  or  indorsed  a  few  days  after  the  sale,  pro* 
vided  llie  interval  is  not  greater  than  usually  takes  place  in 
such  transactions.  Thus,  in  the  case  of  a  sale  of  wheat  for 
ready  money,  >  where  the  money  was  to  be  paid  on  delivery 
of  the  last  parcel  of  wheat,  but  where  the  seller  was  obliged, 
five  days  after,  to  take  an  indorsed  bill  at  a  negotiable  date 
from  the  buyer  in  part  payment,  the  Lord  Ordinary,  hold- 
ing  that  this  was  a  mode  of  payment  usual  in  such  ready- 
money  transactions,  sustained  the  indorsation,  though  grant- 
ed within  sixty  days  of  the  indorser's  bankruptcy,  and  the 
Court  affirmed  his  interlocutor*  But  such  a  transaction,  in 
order  to  be  valid,  must  be  one  entered  into  honafidey  and 
not  a  mere  scheme  deviled  for  the  purpose  of  evading  the 
act  16d6.  The  Court  has  shewn  a  strong  jealousy  of  such 
transactions.  Thus,  in  a  case,  ^  where  a  person  who  was 
debtor  to  another  had  got  his  brother  to  join  him  in  a  bill  for 
the  debt,  and  thereafter,  about  the  time  of  his  bankruptcy, 
delivered  to  his  brother  some  wool,  which  the  latter  gave 
over  to  the  principal  creditor,  and  got  up  the  biU  from  him, 
it  was  pleaded  in  vain  that  this  person  had  virtually  bought 
the  goods  from  his  brother,  and  was  therefore  entitled  to 
transfer  them  to  the  creditor  for  a  price,  viz.  the  surrender  of 
the  bill ;  for  the  Court  held,  that  the  transaction  was  evident- 
ly meant  as  a  security  to  the  principal  creditor,  and  accord- 
ingly set  it  aside.    In  a  later  case,  ^  where  a  party  bought 

*  TboiiiaoaSlVcuCee,  28cb  Feb.  1806,  Morr.  App.  to  Bankrupt,  No.  85w 

*  Young  r.  Johnston,  25Ui  June  17B3,  Morr.  1141. 

*  ManhaU's  Thitfee  v.  iPhiran  and  Company,  21st  Jan.  179ly  Morr.  1144$. 
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goods  from  another,  and  agreed  to  give  him  bills  for  the  price^ 
but,  instead  of  doing  so^  took  an  indorsement  from  a  third 
party  to  bills  which  the  seller  owed  to  that  party,  (grantmg; 
his  own  bills  to  the  indorser  for  their  amount,)  and  on  which 
bills  thus  indorsed  he  pleaded  compensation  against  a  claim 
for  the  price,  the  Court,  taking  the  case  even  on  the  assump^ 
tion,  as  to  which  the  parties  were  at  variance,  that  this  in- 
dorsation had  taken  place  after  the  saUy  and  consequently 
that  the  sale  could  not  be  considered  as  a  security  for  it  to 
Oie  indorsee^  held,  notwithstanding,  that  the  transaction  was 
a  fraud  on  the  act  1696,  inasmuch  as  it  was  a  device  between 
the  actual  purchasers  and  the  indorser  of  the  bills,  to  obtain 
for  the  latter  a  security  over  the  proceeds  of  the  sale.     One 
circumstance  which  weighed  strongly  against  the  purchasers 
was,  that  they  had  agreed  to  give  bills  to  the  seller  for  the. 
price,  and  were  not  therefore  entitled  to  recede  from  that 
agreement,  by  taking  the  bills  in  question  with  the  view  of 
rearing  up  a  claim  of  compensation.  But  if  it  had  not  been  for 
this  circumstance,  it  may  perhaps  be  doubted  whether  their 
claim  on  the  indorsed  bills  was  challengeable,  either  under 
the  act  1696,  or  at  common  law.  The  act  strikes  only  against 
assignations  or  other  deeds  in  security,  &c.  granted  ly  tie 
bankrtq)L     But  the  only  transaction  by  him  in  this  case  was 
a  sale,  the  bonajides  of  which  does  not  appear  to  have  been 
questioned.     No  doubt  the  purchaser  converted  this  transao* 
tion  into  a  means  for  securing  a  creditor  of  the  bankrupt  in 
payment  of  a  prior  debt     But  the  bankrupt  was  not  proved 
to  have  any  concern  with  this  new  arrangement.     The  pur* 
chaser  alone  effected  it,  by  giving  his  own  obligation  to  the 
bankrupt's  creditor,  in  exchange  for  the  bill  indorsed  to 
him ;  so  that  the  creditor,  instead  of  being  secured  from  his 
original  debtor's  estate,  renounced  all  claim  against  it,  and 
accepted  in  its  place  an  obligation  from  a  distinct  party. 
Such  a  transaction  does  pot  fall  under  the  act  1696  \  because 
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il  tiM  dto  deMr  not  dr  die  bdidGnfilv  but  rf  a  thM  ptofty 
dbd|  oA  difi  6tlwff  fattdi  it  dorts  not  seem  to  Iki  «hldkDg»* 
)Ad6  ftt  eoumlm  ]kw^  bectese  tb«  teaniteofioilt  indiidnlg  the 
Mii  Wt»rMptiSwi  to  be^  insult  of  one  dohBite  for  €MI^ 
dfig  ift  frtfadttteiitfM^efisrafeB;  bui^  ob  tb^  oontvary,  tbe  tlA^ 
wti6  ftir^  And  the  snbieqaeallk  tronaaction  between  tiie  par^ 
(Aii8l»  Md  the  mdonet  of  the  bill%  uoltes  tht  pur Aaser'K 
n^eettimt  to  gnmt  bills  for  the  price  be  takoi  into  ^ieV| 
int^VI^  olily  dve  legal  exercise  of  rights  wbieh  th^  pw^ 
ohftser  hted  Airly  iHiqfsitedi  i 

fokkt»taBe^»wherea^»ersoiiwh6hM#ventoiiliolh^^ 
A  bill  Ibr  hte  accommodactioi^  affaerWards  bought  some  eatde 
from  the  |)arty  accoinmodated^.  and  granted  his  bill  for  the 
pf  itie»  but  whet^  the  sellei^,  havhig  become  bankrupt  next  day, 
ifettoflMd  his  bill,  and  the  buyer  then  pleaded  compeaMiM 
agabn  l^e  price  on  th^  aocomnddadbn^lNll  which  he  had 
b0a  obliged  to  retire,  the  CovMv  tlKing^  contraify  to  th^ 
juoD  (ot  Loid  Gillie%  Ordinaiy,  held  that  the  transttction  waa 
mot  ^haUeageable,  and  austained  the  plea>  tpf  compeaaariom 
Hie  bankttipt  Was  here  adirect  party  tx>  thi^  transaction^  by 
^hich  the  only  other  parfy,.  enis  of  his  oWn  credltora,  was 
bcdieflted.  But  the  Court  aeems  bo  have  held  that  the  aate 
was  inade  baiuifid^  and  diat  the  socutily  wns  merely  a  non* 
aeqnenoe  flowing  incidentally  from  it  The  same  remailt  is 
applicable  to  the  preceding  caae^  with  this  addltioi^  dial^ 
bankrupt  did  not  appear  in  it  to  hare  been  at  all  a  paf^  to 
the  prefensnoe  granted*  If  at  faiui  b^en  proved,  in  the  eaae 
h»t  died,  tbM  the  sale  was  merely  a  device  to  coocealtbe 
reld  purpose  of  granting  a-security,  the  transaction  wonld 
ha^  be^  viewed  as  trufy  a  mcoxitfy  and  nmst  thmefaiw 
have  been  set  aside,  as  fklliag  taider  the  aet. 

'  It  would  «ppMr  frtnn  Mr  BeU's  work,  ii,  256»  note  6,  that  he  hM  wme 
doObts  df  the  soundness  of  this  decision, 
»  A^(«itoliiy.  B^,  11th  July  ims,  2  Bell,  S24,  note  1, 
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Sw  Bills  or  notes  granted  or  transferred  in  any  form,  in 
eoosideration  of  debts  contracted  at  the  time  of  tranferencei 
do  not  fall  under  the  act  169&*    lliat  act  strikes  against 
deeds  granted  to  creditors  for  their  satisfiKtion'  or  secuily 
<<  in  preference  to  other  creditxirs ;"  lixps  plainly  implying^ 
Ait  both  the  party  preferred  and  those  over  whom  the  pre« 
fbrence  was  given  were  creditors  before  the  date  of  the  deed< 
This  enactment  has  therefore  no  reference  to  debts  con- 
tracted at  the  daie  4^ the  deed,  and  in  consideration  of  it   it 
relates,  indeed*  soldy  to  deeds  granted  for  the  ^^  satisfaction 
^  or  farther  security"  of  debts,  thus  assuming  that  the  debts 
have  a  separate  existence.    Bat  the  debts  in  the  case  now 
stt{^sed  are  created  only  by  the  same  deed  which  consti-f 
tHtes  the  security.    The  reason  of  the  act»  too,  is  inappli- 
ca}>le  to  such  ft  case;  because  the  bankrupt  does  not  here 
burden  his  estate  or  lessen  its  value,  but  merely  gives  a  sqh 
curily  for  a  fuU  consideration!  which  consideration  may  be 
applied  to  the  benefit  of  the  creditors.    Accordingly,  in  an 
i^rly  case  already  cited,  ^  where  the  indorsation  of  a  bill 
.w4s  chaUenged  under  the  act,  the  Coart^  while  they  set  it 
aside,  as  being  granted  in  security  of  a  prior  debt,  held  that 
it  w^old  have  been  valid  if  given  for  present  value  received* 
This  doctrine  has  been  held  repeatedly  with  regard  to  other 
deodt.  granted  for  nova  debita,  but  which  are  in  the  same  st« 
tu^lion  ott  this  point  with  bills  and  nottts.  ^    The  same  doo* 
trine  s^ems  applicable  to  debts  ocmtrBcted  after  the  security 
is  gra^ited,  lU  least  to  the  extent  of  aliowing  retention  of  the 
seottFity  for  the  amount  of  the  advance*    For  the  security 
laatiftot,  with  reference  to  sach  a  debt^  be  considered  $s 
fgr^mtfid  on  accowit  of  a  prior  debt;  and  i^ngh  it  should 

.   *  Ctta^)beUl\  Gffahatts<ai^744>iMe3r 

*  The  doctrine  b  implied,  for  instance,  in  Johnston  v.  Homey  S9tfa  Jan,  1 75 1, 
Morr.  1 190;  but,  indeed,  it  is  nowhere  disputed. 
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notJkave  been  granted  in  contemplation  of  this  future  iAA, 
jret  the  creditor,  being  in  possession^  will  be  entitled  to  eier- 
dse  a  right  of  retention  over  it.  This  was  found  ins  cs9e»^ 
where  a  person  who  had  an  account^corrent  with  anodier 
having  remitted  to  him,  within  sixty  days  of  his  scquestw- 
tion,  an  indcMrsed  biU,  which  was  placed  to  the  credit  of  lis 
account,  the  Court,  while  they  reduced  the  indorsation,  so 
fiur  as  it  applied  to  prior  debts,  allowed  a  plea  of  retentioD 
to  the  extent  of  an  advance  of  £.800,  which  had  hem  imie 
since  the  date  of  the  indorsation,  and  to  which  advance  they 
held  the  statute  inapplicable. 

4.  One  form  of  a  novum  debiium  exists  when  a  debtor^  od 
getting  a  person  to  join  him  as  cautioner  for  an  old  deH 
grants  him  a  security  for  relief  from  his  cauticxiary  oUip- 
tion*  This  cautionary  obligation,  on  account  of  which  the 
securiQr  is  granted,  forms  a  nonmm  debUum  as  to  the  csutkift- 
er,  and  affords  a  sufficient  consideration  for  the  seciiritft 
which  will  render  it  effectual  to  him  when  he  has  gives  hb 
obligation  bonafidsj  without  any  view  to  aid  the  sdienes  of 
the  bankrupt,  or  (^  the  creditor  in  bis  obligation,  agaiostthe 
other  creditors.  It  will  be  of  no  importance  what  sebenef 
the  bankrupt  or  the  creditor  may  have,  if  the  cautioner  does 
not  appear  to  be  accessory  to  them.  But  if  the  cautiouiy 
obligation,  and  the  granting  of  a  security  to  the  caatiooer 
in  consideration  of  it,  are  proved  to  be  merely  partsflf  • 
scheme  concerted  between  the  cautioner,  the  banknp^ 
and  the  creditor,  to  evade  the  operation  of  the  act  MM^ 
and  in  which  scheme  the  real  design  is  to  effectuate  a  tcca- 
rity  to  the  creditor,  the  maxim  will  th«a  be  aj^caUc^  Itm 
tabi  quod  agitur  guam  quod  mmdaie  coueifihar  j  and  die 
Court  will  hold  the  transaction,  notwithstanding  its  dis- 
guise, to  be  what  it  really  is,  Vi&  a  security  to  the  creditor 

*  Robertson  v.  Ogilvie,  filst  Not.  1796,  Morr.  App.  to  Bill,  Na  flL 
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fer  his  prior  debt  In  that  case>  however^  as  the  whole 
transaction  is  held  to  form  one  scheme,  the  different  parts 
of  it,  being  mntaally  considerations  for  each  other,  must  be 
all  equally  challengeable.  That  there  may  be  sufficient 
evidence  of  such  a  scheme  cannot  be  doubted,  though  it 
would  not  be  safe  to  specify,  a  priori^  what  circumstances 
constitute  sufficient  evidence.  In  one  case^  ^  where  a 
debtor  who  owed  a  certain  sum  paid  part  of  it  in  cash, 
and  thereafter  borrowed  £.2000  from  a  third  party  on  the 
security  of  his  creditor  as  cautioner,  the  creditor  receiving 
at  the  same  time  an  heritable  bond  of  relief  for  the  full  sum 
borrowed,  and  paying  out  of  it  the  balance  of  his  debt,  the 
Court  justly  considered  this  as  an  indirect  mode  of  giving 
the  6reditor  security  for  his  debt  by  means  of  the  heritable 
bond  of  relief^  and  therefore  they  set  aside  that  bond  under 
the  act  1696,  to  the  extent  of  the  prior  debt.  In  so  far  as 
regarded  the  balance  of  the  loan,  which  had  gone  into  the 
principal  debtor's  hands,  it  was  valid,  as  being  granted  for 
a  new  debt ;  but,  with  reference  to  the  jold  debt,  it  was 
clearly  a  Scheme  between  the  debtor  and  creditor  to  prac- 
tise a  fraud  on  the  act  1696. 

la  this  case^  the  debtor  and  creditor  were  th^nselves  the 
only  parties,  and  were  each  of  them  concerned  in  the  whole 
scheme.  But  the  case  is  different  when  a  third  party  is 
introduced,  who  is  not  necessarily  concerned  in  the  scheme. 
In  one  case  of  this  kind,  ^  where  a  person  who  was  under 
diligence  for  the  amount  of  certain  bills  due  to  a  banking 
house,  offisred  to  them  as  a  security  a  vendition  to  a  ship^ 
which  they  refused,  and  thereupon  prevailed  on  a  third  party 
to  interpone  his  credit  with  the  bankers,  by  indorsing  a  pro^ 

>  Gfvnt  V.  Gnmt,  Summer  Session  17S8,  2  Bell,  238,  note  1. 
*  S«riiiton*8  Trustee  r.  Sir  William  Foihes  and  Company,  I9th  Feb.  1790, 
Morr.  1181.     Vide  also  the  Beport  of  the  case  by  Mr  Bell,  ii,  938,  note  1. 
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miflGOvy^^iote  to  Aem,  Imiiiadiately  on  doing  which,  theTco- 
dkion  was  <exe(m€ed  Ift  tfaift  party's  ikwur,  and  tjua  debtor 
having  become  bankm^  within  three  weeka  afterwiffd%  ^ 
Lord  Ordinary,  in  an  action  brought  by  the  trustee  for  hii 
4ftr6ditor6^  reduced  both  die  promisaory-note  to  the  baidocriy 
4uid  the  yendition  to  the  eaatioxier,  as  falling  under  the  act 
1606,  end  tfee  cautioner  acquiesced.  Bot  the  Court  ahered 
the  judgment  in  so  fiir  as  related  to  (he  premissoiy^nots^ 
holding  it  efiectual  against  the  cautioner,  although  die  t^ni- 
ilkioH  to  him  was  set  aside,  imd  though  an  offer  was  nude 
ao  prote  that  the  bargain  between  him  and  the  ddlitor  had 
Ibeen  concluded  widi  die  knowledge  of  the  ag^it  whcm  the 
liankers  employed  in  t{ie  transaction.  Ilie  validity  of  tbe 
rendition  was  not  indeed  tried  brfore  the  Court ;  but  it  is 
fiaM  to  have  been  held,  that  the  Court  woidd  also  have  set 
at  aside^  and  diey  are  reported  to  have  considered  %t  bad  in 
fivo  subsequent  cases.  ^  It  may  be  doubted,  however,  whether 
live  promisBory-Rote  oould,  in  this  case,  be  eoiisistenUy  5U»- 
Itafted  against  die  cautiotier,  when  the  rendition  which  fimo-* 
^  a  part^  ike  ^ame  transaction  was  reduced.  Neidier  «f 
diem  fell  under  the  strict  terms  of  the  act  1M6,  since  die 
^nete  was' a  security  granted  to  the  •creditor,  not  by  the 
^ebtor^  but  by  a  third  party;  and  die  vendition  was  a  seen*- 
lify  gvanted  i»  a  diird  party,  not  to  die  crecfitor.  They 
«CNdd  ^nly  be  challenged  as  jRsrmi^g  parts  of  a  scheme  to 
evade  the  act  16M,  by  granting,  ender  a  false  name,  what 
was  Ideally  a  security  to  die  creditor.  But  this  ^^und  *of 
^ehaHenge  applied  cqnelty  to  the  promissofy-note  and  to  die 
«c»ididon<»  The  note,  however,  was  sustuned,  (diough  die 
4Miafker  ^o  took  it  had  previottsfy  r^sed  the  vradidon, 
and  though  his  agent  in  the  transaction  knew  of  the  ulti- 
mate arra%ement  by  which  the  note  was  obtained,)'  ber 

'  e  Bell,  €38  tdct,  and  note  I. 
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wue  tha  teaker  was  held  to  be  no  piartjjr  to  d^  i(rr«Qg^ 
bMb^  ood  way  aatitled^  iudepoodenily  of  it,  to  take  dib» 
aee^^  offered  by  a  third  party.  On  the  dame  gf ouiiidi^ 
tbsttfoJro^  as  ike  cautioaer  who  signed  the  note  bad  |io  prv- 
Tity  with  the  banker,  but  signed  it  merely  for  the  deblor'% 
acQ(mmiodation»  he  abonld  probably  haye  been  found  eath 
tkd  to  take  the  security  of  the  vendition^  aeeing  it  wa* 
granted  for  a  debt  which,  as  to  him,  was  a.UcMWlft  okMAofl*  ; 
These  principles  appear  to  have  been  followed  in  a  later 
tiMse,  ^  wfaich»  though  not  relating  to  bills  or  itote9»  is  apj^li* 
tshie  to  simihir  securities  gtanted  vx  that  foon*  In  that 
cue,  a  debtor  when  thresiened  wiUi  personal  diligence  b^ 
hiscreditor^  having,  on  condition  of  the  creditor  sapersedii^ 
diUgenoe^  l^ranted  him  one  bond  di  eorroboration  for  the 
debt  signed  by  his  brother  and  partoer^  and  an  other  sigDp 
ed  fay  his  tWo  brothenp^inJaw,  whereupon  the  debtor  gaTS 
his  brothers-in*law  an  heritable  bond  of  relief  (which  x^« 
ferred  to  their  cautionary  obligation,)  for  part  of  the  aah 
monnt^  orer  his  house  in  Glasgow,  the  Cotot  holding,  not- 
withstanding certain  olyectiona  which  need  not  be  detaile4 
at  present,  that  the  bond  of  corroboration  and  bond  of  n^ 
lief  were  parts  of  the  same  transaction,  sustained  the  bond 
of  relief  against  a  rednction  by  the  creditors.  In  this  cas^ 
it  i»«ia  held  by  the  nn^^ity  of  the  Court,  that  the  parties 
had  no  suspicion  of  the  defator^s  approachii^  bankruptcj^ 
and  intended  no  evasion  of  the  statute ;  and  the  bond  of  r»> 
lirf  was  considered  as  not  falling  under  the  statute^  seeing 
it  was  granted  for  a  nomm  ddHium  as  to  the  cautioners. 
The  minority,  on  the  other  hand,  seem, to  have  considered 
the  act  as  ajq^lieable,  on  the  ground  of  a  constcuctiir&  ao- 

■  lffonteatfa*s  Trustee  v.  Douglas  and  othen,  12tfa  Dec.  1794f^  Monr.  itM. 
Mr  Bdly  ti,  238,  note  2,  gives  «  fufler  detail  of  the  opiirions  of  the  Court  in 
iliis  case  than  is  given  in  Che  printed  report. 
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-by  Ae  eaiitMmers  to  Ae  scheiM  of  reAderiag  Cbiir 
Mif^Am  the  means  of  giving  a  securitf  to  a  prior  ctfcdU* 
lor.  But  the  statute  was  evideutly  not  applicaUe  mdsBs 
diere  had  been  clear  ptodf  of  their  accession,  and  tiiera 
does  not  appear  to  have  been  such  proof  either  in  this  or 
in  Ae  preceding  case.  The  principle  of  the  last  decisioii 
would,  if  applied  to  the  fiHrmer  case,  have  probably  led  to 

a  diluent  rcmdt* 

... 

'  IL  The  rule  of  the  act  lede,  with  regard  to  the  date  of 
such  deeds  as  fall  nkider  it,  including  those  which  rdale  to 
bills  and  notes,  is,  that  they  shall  be  <^  made  and  granted^ 
Within  sixty  days  of  the  granter's  bankruptcy,  it  has  been 
already  considered  what  constitutes  bankruptcy,  and  from 
what  date  it  is  to  be  computed.  ^  It  remains  to  be  consider- 
ed, Isi,  How  the  sixty  days  are  to  be  reckoned  back  fitm 
the  bankruptey  to  the  date  of  the  deed  chaflenged  ?  and, 
M^,  When  this  deed  is  held  to  be  completed  ? 
'  1.  In  reckoning  the  sixty  days,  it  is  ^si  settled'  fajr  a 
judgment  of  the  House  of  Lords,  in  an  analogous  casei  re- 
garding the  computation  of  the  dxty  days,  witlvoi  whidi  a 
deed  on  deathbed  afiecting  heritage  is  challengeable^  ^  that 
4his  period  must  be  reckoned  exchisive  of  the  day  of  death 
ior  bankruptcy;  2dfyj  The  days  dd  not  run  from  noon  to 
Aoon,  but  from  midnight  to  midnight^  viz.  from  the  mid- 
ni^t  immediately  preceding  the  bankruptey  to  the  sixtieth 
-midnight  previous ; '  Sdfy,  A  deed  executed  <m  any  part  of 
the  sixtieth  day  is  held  to  be  beyond  the.  sixty  days,  on  the 
|>rinciple.  Dies  imxptus  pro  compbio  kabehar.  This  was  held 
in  a  recent  case.^  regarding  Uie  indorsation  of  a  btU  irfikh 

•  Sir  John  Ogavie  v.  Mercer,  lOtb  Dec  1793^  Moir.  S336L 

•  2  Bell,  184^  note  5,  andca8estfa«mndted* 

•  BlaiUe  r.  Clegg,  81st  Jan  1809,  F.  C 
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kid  bedn  made  on  Slst  Marchy  the  debtor,  as  waa  allcgedt 
bcviog  been  rendered  bankriqpt  on  SOth  May  following. 
The  Court,  besides  finding  in  this  case  that  the  bankruptcy 
had  not  taken  place,  also  held  that  the  indorsation  would^ 
at  any  rate,  have  been  validy  as  it  was  granted  on  the  siz>» 
tiedi  firee  day  before  the  alleged  bankruptcy.  The  same 
rule  was  adopted  in  a  subsequent  case,  ^  r^arding  the  pre- 
ference of  an  arrestment  which  was  used  on  the  sixtieth  free 
day  previous  to  the  date  of  the  bankrupt's  sequestration. 
.  3.  Regarding  the  test  for  determining  when  the  deed 
challei^d  is  ^'  made  and  granted"  in  terms  of  the  act,  it  ia 
necessary  to  distinguish  between  such  deeds  as  fall  uuder 
the  act,  and  those  which  are  exempted  from  it  on  any  of  the 
grounds  now  stated. 

As  to  the  first  of  these  cases,  the  act  itself  provides, 
with  regard  to  '<  dispositions,  heritable  bonds,  or  other 
^  heritable  rights  whereupon  infeftment  may  follow,"  that 
they  '*  shall  only  be  reckoned,  as  to  this  case  of  bank^ 
*^  rupt,  to  be  of  the  date  of  the  sasine  lawfully  taken 
*^  thereon."  It  has  been,  and  still  is,  a  question,  ^  whe- 
ther this  clause  applies  to  dispositicms  of  lands  by  a 
debtor  who  is  not  himself  infeft,  or  only  to  dispositions 
by  a  party  infeft,  as  being  the  only  "  rights  whereupon  in- 
^<  fefiment  may  follow,"  so  that  thus  the  sixty  days  upon  all 
other  heritable  rights  may  run  from  their  date.  But,  whether 
this  clause  is  limited  or  not  in  the  way  now  m^itioned,  it 
has  been  altered  so  far  by  the  last  bankrupt  statute,  ^  as  to 
jnake  the  date  of  recording  the  sasine,  and  not  the  date  of 
the  sasine  itself^  the  term  to  which  the  currency  of  the  sixty 
days  refers,  in  the  class  of  cases  which  are  included  in  it. 

*  Anderson  o.  SUrlue,  Fletcher  and  Company,  2d  March  1813,  F.  C. 

■  8  Bell,  841-S;  and  caies  there  stated.  It  would  appear  that,  by  the  latest 
case.  It  has  been  decided  that  this  clause  of  the  act  applies  only  to  conveyances 
hj  «  party  who  is  himself  infeft. 

'  54  G.  III.  c.  137,  §  12. 
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With  i«gaid  tx>  assignetietuf,  it  waa  doubted  whadietf  tike 
date  of  them  should  be  redeoned  from  their  execujslim, 
or  from  their  lathuatioa  to  the  d«t)tor.  On  male-  one  kuidt 
it  was  Tjiaintained^  that,  independently  of  the  aaalogy  tfU 
sing  from  the  enactment  jwgavding  the  date  of  heritable 
rights,  the  diite  of  assignations  must  be  copiputed  from 
the  time  at  which  they  became  effeetual,  and  that  they  did 
so  only  from  tfadr  intimatiop^  On  the  odier  hand,  saeh 
assignations  were  e^id^illy  not  mcluded  in  ibe  eaaettn^ 
regarding  the  date  of  heritable  rights ;  and  it  was  pleaded, 
that,  though  their  intimation  formed  the  cHrltericm  of  their 
efficacy  in  competition  with  other  rights,  that  was  no  reason 
for  holdii^  such  intimation  to  be  synonymous  wltii  the  date 
of  granting  them,  which  was  an  entirely  different  act,  de^ 
pending  solely  on  the  debtor,  seeing  even  the  provisioD,  as 
contained  in  die  act  1696,  regitf  ding  the  date  of  heritable 
rights,  made  U  depend,  not  on  registration,  which  alon^ 
could  render  tiie  right  elBfectual,  but  on  the  date  of  the  sa* 
sine  following  upon  it.  In  conformity  with  tbb  resson- 
ing,  it  was  decided,  ^  that  an  assignment  of  a  persomdTigfat^ 
in  security  of  prior  debts,  behig  granted  more  than  sixty 
dmys  before  the  granter's  bankruptcy,  did  not  fUl  under  the 
act  1696,  although  it  was  not  intimated  till  witiiin  die  sixty 
days.  But  the  law  on  this  sufcgect  has  been  altered  by  the 
kst  bankrupt  statute,  &  which  enacts,  ^«  that,  in  all  questions 
*^  upon  the  said  statutes,"^  {m.  the  act  1696  and  the  preseuf 
act,)  '<  all  dispoaiti<ms,  assignations  and  venditions,  whidk 
•*  do  not  require  sasine,  but  to  which  intimation  or  deBtcry 
^<  are  requisite^  in  order  to  render  tiiem  complete  as  trans^ 
•«  ferences  or  as  securities,  shall  be  reckoned  to 'be  of  Ae 
"  date  of  the  intimation,  delivery,  or  other  act  requisite  for 

'  Hay  V.  Sinclair  and  Co.,  8ch  July  ]78^,  Morr.  ll^i 
»  34  G.  III.  c.  137,  J  la 
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t(  completing  the  samei  without  prejudice  to  their  validity 
"  in  other  respects/' 

Accordiug  to  this  enactnieiit,  drafts  by  the  debtor,  given 
in  securily  of  a  prior  debt,  in  so  &r  as  they  are  to  be 
considered  as  assignations  of  the  ftinds  in  the  drawee's 
hands,  must  be  reckoned  as  of  the  date  of  their  intimation 
to  him ;  that  is,  the  date  of  their  presentment,  as  proved 
by  acceptance,  or,  in  case  of  non-acc^tance,  by  protest^ 
or  other  habile  evidence,  ^  since  it  is  from  that  date  that  they 
become  effectual  as  assignations.     If  such  drafts  are  ac- 
cepted, but  the  acceptance  bears  no  precise  date^  it  will,  in 
general,  be  presumed  to  be  of  the  same  date  with  the  drafts  ^ 
though  such  a  presumption  may,  in  questions  under  the 
act  1696,  be  redargued  by  contrary  evidence.    Indorsations 
of  accepted  bills,  or  of  unaccepted  drafts  which  have  been 
duly  presented,  require  no  separate  intimation  to  the  drawee, 
but  form  effectual  assignations  ^  of  the  drawer's  funds  in  the 
drawee's  hands,  in  the  first  of  these  cases,  when  made  at  any 
time  after  the  date  of  acceptance^  and  in  the  latter  case^ 
when  made  after  the  date  of  presentment.    But  they  are  not 
effectual  till  delivery  of  the  bill,  *  and,  therefore^  in  terms 
of  the  clause  now  quoted,  the  date  of  delivery,  when  it 
can  be  ascertained,  will  be  held  to  be  their  true  date. 
When  there  is  no  separate  evidence  of  the  date  of  delivery, 
the  date  of  the  indorsation^  as  appearing  on  the  bill,  unless 
it  is  proved  to  have  been  indorsed  at  a  different  time,  will 
be  held  to  be  its  true  date,  considered  as  an  assignment 
of  the  funds  in  the  drawee's  hands.    The  same  rules  apply 
to  blank  indorsations  of  bills.    In  both  cases,  the  delivery 
of  the  bill  will  be  presumed,  unless  the  contrary  is  proved^ 
to  have  been  of  the  same  date  with  the  indorsation.  ^    If 

'  At^ts^  79-80.  ■  AnU^  81. 

*  AaOB^  200  and  317.  «  A^  182. 

«  Ani^^  305. 
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the  indariatioii  betrs  no  sepaarftte  date^  it  wM  be  piMmied 
to  be  of  the  date  of  drawing  the  bill ;  ^  aad^in  that  case,  un- 
less the  bill  is  proved  to  have  been  indorsed  or  delivered 
on  a  diflerent  date,  its  efficaqr  as  an  assiignment  wfll,  like 
that  of  the  original  draft,  be  computed  fixnn  the  (uae  of  ao- 
veptanoe  or  presentment. 

The  enactment  now  quoted  has  no  reference  to  the  4ate 
4ii  draftsi  considered  merely  as  obligations  by  th^  drawer. 
Such  obligations  are  held,  in  questicms  under  the  act  M96^ 
-Co  be  of  the  date  whidb  they  bear,  unless  it  is  proved  that 
th^  wore  executed  or  delivered  on  a  diifereq^  daita  The 
same  rule  is  followed  with  regard  to  the  dale  of  proiQ]»- 
sory-notes,  when  challenged  under  the  act  169^  as  securi- 
ties for  prior  debts.  Acceptances  by  the  debtor,  wjien  chal- 
lenged on  the  same  ground,  are  presumed  to  be  of  the  date 
which  they  bear,  unless  it  is  proved  diat  they  were  gfaoted 
or  deliv«red  on  a  different  date;  and,  if  they  beiff  no  se- 
parate date,  they  are  held,  unless  the  oontarary  is  provedfto 
be  of  die  same  date  with  the  bill; 

The  second  case  already  mentioned,  via.  of  assi^fnatioiis 
v^hieh  wer4»  not  gmnted  for  pric^  debt$^  but  for  debtl»  con- 
tracted at  the  time,  or  for  a  (iriee  instantiy  paid,  is  notcom- 
ptehended  under  (iie  fotisgbitig  Enactment  It  has  been 
ahewn,  tbait  the  act  169&e6iiftained  no  enactment  makiag  die 
intimation  of  assignations  the  erit^ion  of  tlidr  date  in  que- 
stions ti^er  the  act,  btit  ibAt  (iie  only  ena^tmeM  in  it  on 
diis  sirii^ject  w^  one  which  made  the  sasiiies  on  heritable 
tights  the  criteri(m  of  thexr  data  The  enactment  in  the 
last  bankt<ttpt  statute,  ivitk  r^ard  to  assignatlcHis^  which 
rendered  thei!*  kidmation  or  delivery  the  criterion  of  Iheir 
dates,  ^  estaUifiAtes  thisoriterloh  <mly «'  in  all  qvesiions  ipon 
<<  the  said  statutes,"  viz,  under  the  last  bankrupt  act,  and  the 

»ilnfr,  90.1.  •  54  G.  IIL  c.  137,  §  la 


ASaiOlUTIONS  HOT  FOR  PRIOK  DEBTS.  77^ 

ad  1696 ;  and,  as  this  limitation  was  also  expressed  m  the 
act  1696y  the  insertion  of  it  in  the  same  terms  id  the  last 
bankrupt  statute^  with  regard  to  assi^ftations,  musthafve  ro^ 
fisrenee  to  the  meaning  previously  given  to  it  as  inserted  in 
the  act  1696.     it  is  established,  hoiwever,  that  thatt  danse 
in  the  act  1606  relates  exdusively  to  securities  granted  for 
prior  dehtSy  and  has  no  reference  to  securities  granted  for 
runmdMta::^  andf  therefore^  the  enactment  regarding  as* 
dgBBtkns  in  the  late  act,  being  limited  in  the  same  way, 
must  refer  eoEclnsively  to  assignations  for    prior  ddbta 
Hence  a  draft  given  in  security  of  a  funntm  ddutum  will  be 
<:onsidered,  with  r^erence  to  the  act  1696,  as  an  assignment 
of  the  iunds  in  the  drawee's  hands  froaa  its  date^  although 
it  should  not  be  intimated  to  him  by  presentment  tor  some 
time  afterwards^  s  and  it  will  not  be  challengeable  as  a  se- 
cnzity  for  a  prior  debt,  on  the  ground  that  it  was  not  com- 
pleted as  an  assignment  till  after  the  money  was  advanced. 
In  such  a  case,  as  well  as  in  the  case  of  an  heritable  secu- 
rity fiir  a  novum  debUum^  the  security  will  be  considered  as 
of  the  date  when  the  debtor  grants  it,  not  as  of  the  date  of 
completing  the  right  by  intimation^  or  by  recording  tlte 
sasksSf  neither  of  which  acts  dqaendscn  him. 

There  is  more  di£9cnlty,  hoiwever,  when  the  security, 
tfaongh  under  the  viov  of  the  parties  at  the  time  of  advan- 
cing the  money  knt,  ia  ncit  JUly  executed  by  the  debtor  t31 
afterwords* 

The  most  firaronmUe  case  of  this  kind  for  the  creditor, 
is,  where  a  security  has  been  actually  granted  at  the  time 
of  the  advance^  but  where,  from  a  chaaige  of  circumstances, 
it  becomes  neosasary  to  substitute  a  new  securi^,  which 

>  Johnston  V.  Home,  20th  Jan.  1751,  Morr.  1130-6.  Kilkerran's  Report, 
^rfakji  ^[?9% ibe fullest  stateBeiil«f  the  qpiaiflas  of  tiie  Cowt,  is. commied  in 
p.  lldd-e. 

•  2  Bell,  838. 
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differs  from  the  first  only  in  form.  This  would  be  the  eue^ 
if  a  debtor,  after  granting  a  security  oyer  certain  lands, 
was  obliged  to  seU  the  lands  at  a  valuation  to  the  commis- 
sioners under  a  road  act,  and  then  invested  the  money  be 
got  for  it  on  a  new  security  for  behoof  of  bis  creditor.  This 
new  security  would  be  considered  only  as  a  gurrogaimn  iot 
the  old  one  ;  and  therefore  the  date  of  it  would  be  held  as 
the  date  of  both.  The  same  rule  was  adopted  in  a  case,  ^ 
where  a  merchant  who  had  consigned  a  cargo  to  another  mer- 
chant for  sale,  raised  money  by  giving  bills  drawn  on  the  con- 
signee'on  account  of  the  cargo ;  but  afterwards,  as  the  con- 
signee refused  to  take  the  cargo,  which  was  consequently  con- 
signed to  another  person,  found  himself  obliged  to  g^ve  his 
creditor  new  bills  on  the  second  consignee  for  the  same 
amount  as  the  former  bills*  These  second  bills,  being  drawn 
within  sixty  days  of  the  debtor's  bankruptcy,  and  being 
challenged  as  granted  for  a  prior  debt,  on  the  ground  that 
the  advance  of  money  was  long  prior  to  them,  were  notwith- 
standing sustained,  as  they  were  evidently  marrogaia  for  the 
first  bills,  which  had  been  granted  at  the  time  of  the  advance, 
and  as  the  consideration  for  it. 

The  question  is  more  doubtful,  when  the  debtor  has  got 
a  loan  of  money  on  the  credit  of  a  bill  or  note  payable  to 
him,  and  delivered  ingtanter  to  the  creditor,  but  has  forgot- 
ten to  indorse  it.  In  England,  it  has  been  already  shewn, 
that,  if  he  indorses  it  in  such  a  case,  even  after  an  act  of 
bankn:^tcy,  his  indorsement  will  be  valid;  and  that,  after  a 
commission  of  bankruptcy  is  issued  against  him,  his  as- 
signees  may  be  compelled  to  indorse  it  *  In  Scotland,  the 
same  rule  would  probably  be  enforced  against  die  trustee 
on  his  sequestrated  estate ;  or,  if  the  bankrupt  himself  in- 

^Mbre«.ADan,  23d  Jan.  1800.   Ficfe  8  Bell,  8S4>  note  1^  wben  •  fell  detaU 
of  the  case  is  giren. 
'  AnU,  90a 
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dorsed  the  bill  or  note)  the  indorsement,  though  made  with- 
in sixty  days  of  the  indorser's  bankruptcy,  would  be  sus- 
tained ;  for  the  advance  has  been  made,  not  on  the  faith  of 
the  debtor's  transferring  the  bill  or  note  at  a  future  period, 
but  on  the  faith  of  its  being  transferred  at  the  time ;  and 
though  the  indorsement  has  been  omitted  through  mistake^ 
the  debtor's  trustee  cannot  refuse  to  correct  this  mistake, 
nor  can  his  other  creditors  set  aside  the  indorsement  under 
the  act  1696,  if  made  afterwards  by  himself  within  the  sixty 
days,  without  agreeing  to  rescind  the  whole  transaction,  as 
vitiated  by  an  error  in  esseniialibus,  and  consequently  to  rer 
fund  the  money  which  the  creditor  advanced  on  the  faith  of 
it.     It  is  a  different  case  where  the  bill  or  note  has  been 
given  merely  as  a  deposit,  without  an  intention  of  transfer- 
ring it  to  the  creditor ;  for,  in  such  a  case^  even  though  the 
creditor  should  have  advanced  money,  he  has  done  so  on 
the  faith  of  the  deposit  alone;  and  a  subsequent  indorsement 
of  the  bill  or  note  by  the  debtor  would  be  challengeable  as 
a  new  securi^  for  a  prior  debt. 

But  the  most  difficult  case  is,  where  the  security  is  mere- 
ly stipulated  at  the  time  of  advancing  the  money,  and  is  not 
granted  till  some  time  afterwards.    The  question,  whether 
such  a  security  falls  under  the  act  1696,  or  is  to  be  consi- 
dered, with  reference  to  the  advance,  as  a  security  for  a  no* 
Tnan  ddfUumj  has  been  hitherto  discussed  solely  with  regard 
to  the  case  of  heritable  securities.    In  that  case,  the  deci* 
sions  of  the  Court  have^  at  different  times,  been  very  con- 
tradictory.^   The  last  decision  was  favourable  to  such  a 

>  Vids  on  one  dde^ tis^  against  the  yalidity  of  luch  niecuiity,  Ecdea  v.  M«iw 
chistian*9  Ctedhon,  4ch  Feb.  1720,  Monr.  1188;  Broogh'a  Tnialeei  v,  Dun> 
cszi,  and  Ditto  v.  Spankie  and  JoUie,  fith  June  170%  Monr.  1160 and  1170; 
[Vr<X^>ett[i  V.  FrimroMb  lOdi  Nov.  1700,  2  Bell,  236,  note  2;.and  in  ftfour  of 
He  security,  Mansfield,  Hunter  and  Co.  v.  Cairni^  15th  Feb.  1771,  Monr. 
^PP*  to  Bnknipt,  13;  Houston  and  Co.  v,  Stewart,  80th  Feb.  177%  Mocr. 
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secunty.  But  h  it  still  difflcult  to  deduce  ftom  the  d 
1017  fixed  rules  applicbble  to  all  such  caies.  On  the  stmgA 
of  tb«  latest  decfewn,  however,  it  may  profaeUj  b«  )ai 
dtnra,  1.  Tbat  if  there  Is  an  uiibr<Aen  coimection  betwta 
the  advance  of  money  and  tlie  granting  of  dw  secnri^,  m 
that  the^y  can  be  fairly  considered  as  parts  of  tbe  sane  tru- 
action ;  fm*  instance,  if  the  debtor  has,  at  tlie  tine  cf  ^ 
lidvaace,  pat  his  title-deeds  into  the  huids  of  an  agat,wid 
Instroctione  to  prepare  a  secnrity  for  tbe  loan  over  « ipto- 
fie  solject,  the  securitf  will  be  held  as  granted  direcdy  a 
cotsidenitifat  (rf*  tbe  advance,  and  wiU  ther^ire  be  rKhd- 
ed  as  a  security  for  a  nomm  dMhm,  altbong^  the  exccitiea 
of  ft  ^ouldbe  delayed  f(ff  some  time  after  the  advanCB,  ad 
thoQg^  it  should  fall  vithin  ^ty  days  of  the  gnntn*! 
bankn^cy.  ^  Tlie  creditor's  clum  to  such  secmigr  Wf 
not  be  entitled  to  compete  with  a  prior  infeftment,  at  B 
adjudication  against  the  subject  burdened;  and,  is  tht 
event  of  the  debtor's  sequestration,  he  wonld  have  no  duD 
against  the  trustee  for  the  creditors,  to  cflnpletli  Oe  sea^ 
rHy ;  since,  by  advancing  the  money  before  H  wa*  oeca- 
ted,  he  Ousted  in  some  measnre  to  the  debtor^  pcrsoDsI 
erediti  The  Bame  consequences,  however,  wonld  fiiUav, 
if  the  sticirrity  had  been  granted  by  Aa  debtor,  b«t  as 
completed  by  infeftment  or  intimatioti,  afalwiQgh  mA  a  k- 
entity  could  not  be  chidlenged  under  the  act  lOM-  11* 
only  question,  in  the  [R'esent  case^  vHh  fcfareace  to  m 
lenge  under  that  act,  is,  Whetiier  the  sec»rt^  WK  g 
tot  the  advance  as  fVn-  a  prior  debt,  <w  whetber  it  w  cod- 

IlW;  SpotSsmndK  BoMftMe  Wmttr,  IMiKm.  IM.  MmvIH^  ■i' 
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templated,  from  the  time  of  the  advance,  both  by  the  bank- 
rupt and  the  pr0ditor>  as  the  direct  consideration  for  the  ad-» 
vance,  and  was  delayed  only  by  accident  ?  In  the  last  of  these 
alternatives)  it  should  be  sustained  as  a  security  for  a  naoum 
debHtm*     But)  8<%9  If}  notwithstanding  that  measured  have 
been  actually  taken  to  prepare  the  security,  the  creditor  al- 
lows such  a  delay  to  elapse  in  executing  it  as  breaks  the 
continuity  of  the  two  transacticms,  and  shews  that  the  secu- 
rity has  ceased  to  be  contemplated,  either  by  the  debtor  or 
creditor,  as  the  direct  consideration  for  the  loan,  it  will  then, 
probably  be  regarded,  on  account  of  the  delay,  as  merely. 
a  security  for  a  prior  debt.     It  is  difficult,  to  fix  what  lap&e. 
of  time  shall  have  this  effect;  or  whether  the  mere  lapse 
of  time  may  not  be  obviated  by  such  circumstances  as  are 
sufficifsijt  to  account  for  the  delay.     But,  after  a  consider- 
able time,  the  security  must  cease  to  be  regarded  as  a  di- 
rect comideration  for  the  loan.    8d7y,  If  there  is  merely 
a  ^neral  stipulation  at  the  time  of  the  advance  to  grant 
<<  security,"  the  advance  must  be  considered  as  made  on 
the  faith  of  dus  obligation  only,  and  not  in  consideration 
of  any  specific  security,  that  not  being  even  in  contempla- 
tion of  the  parties  at  the.  time  of  the  advance.     There  is 
one  case^  where  %  security  granted  to  a  wife  within  sixty 
days,  in  fulfilment  of  an  obIigal;ion  in  her  mafriage-'contract,: 
execuyt^  sevc^ral  years  befoire,  t6  infeft  her  in  security  of 
her  Jointure,  wa^  sustained  as  if  .it  bad  been  granted  at  the 
date  of  this  obligation.  ^    But  the  Court  adopted  a  difibrent 
doctrine  ill  sub^equoot  OBLsea ;  jaiui  tlie  last  decision,  though 
fx&TOiur^le  to  ^  ^editor^a  aec«urit]^,  does  joot  afford  anyi 
vtrarrant  for  sustaining  it  under  such  (»roiunstaiieek.  Jt  oiay 
L>^  even  doubted,  whether  a  stipulation,  at  the  time  of  the 
iijdvmuatj  to  gi^e  a  security  over  a. specific  subject,  without 

■  ^poV&sw^ad  V,  Robertson  Barclay,  ante,  Thy  note  I. 
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any  measure  taken  for  its  execution,  is  raffidoit  to  mib 
it  be  considered  as  pars  gmdtm  mgdii  with  the  %kmat\ 
for  it  may  be  held,  that,  in  snch  a  case,  the  adraoce  m 
made^  not  in  contemplation  of  the  secority  as  a  diingtobe 
immediately  done,  but  on  the  faith  merely  c^tfae  obligitioii 
to  execute  it.  There  are  no  decisions  of  the  Comt  od  tkk 
question,  since  the  time  when  the  earlier  dedsioitt  setdng 
aside  all  such  securities  whatever  came  to  be  questknied. 

The  doctrines  now  laid  down  have  a  very  limited  vf^ 
cation  to  the  granting  or  indorsement  of  bills  or  notes  k 
security ;  because^  if  they  are  to  be  granted  as  direct  cod- 
siderations  for  an  advance  of  money,  there  camiot  betk 
same  excuses  for  delaying  the  transferoice  of  them,  is  n 
the  case  of  heritable  securities.  It  may  even  be  doaM 
whether  any  thing  less  than  the  delivery  of  the  bOk  or 
notes  at  the  time  of  the  advance  can  be  suffidefltto 
take  the  security  out  of  the  statute.  A  general  obliptiai 
at  the  time  of  the  advance  to  grant  or  to  procure  ilh 
would  undoubtedly  not  be  sufficient ;  because  in  tbtctse 
the  advance  could  not  be  made  in  contempladon  of  aj 
particular  security,  but  merely  on  the  fiiith  cS  the  oUip- 
tion.  Perhaps,  even  an  obligation  to  grant  or  procure  spe 
cific  bills  or  notes  would  not  be  sufficient ;  for,  as  dxre 
cannot  be  the  same  obstacles  to  delay  the  execution  df^ 
a  security  as  there  are  in  the  case  of  an  heritable  seoritji 
the  creditor  has  the  less  reason  to  advance  his  mooeTtf- 
less  in  direct  exchange  for  the  security ;  and,  therefac^  if 
he  does  not  require  it  at  the  time^  however  specific tkeob* 
ligation  to  grant  it  is,  he  may  be  considered  as  tmstiiig^ 
to  that  obliflation.  i 


*  9or  m  IbU  dtflcuaion  of  tlui  difflcult  tul^jeet,  Mb  Mt  BdTi  W«k.  < 
S85.7.  TIm  doccrinw  Bitted  abovv^  in  lo  ftr  at  dicydia^  from  Aa*^ 
dowB  by  Uin,  i»hicb  tbcy  do  in  boom  pvtiailan,  are  niggeiiad  wtihctf'^ 
UodiMenoe. 
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3.  ProcesBfir  chaUaiging  deeds  which  fatttmder  the  ad  16^6. 
1.  Tide  to  challenge^ — ^The  person  chaUeoging  must  be  a 
creditor  of  the  bankrupt,  or  one  standing  in  right  of  a  cre- 
ditor, as  a  trustee  appointed  by  the  creditors,  or  the  int^im 
&ctor  or  trustee  on  the  debtor's  sequestrated  estate,  or  even 
the  bankrupt  himself  after  he  has  concluded  a  composition* 
contract  with  his  creditors,  since  he  thereby  acquires  all 
those  rights  belonging  to  the  estate  which  were  previous- 
ly vested  in  the  creditors.    The  principal  question  connect- 
ed with  this  subject  has  been,  whether  the  challenge  may 
be  brought  by  any  creditor  of  the  bankrupt,  or  only  by 
those  who  have  been  creditors  before  the  date  of  the  deed 
challenged.    In  the  only  two  cases  which  have  occurred, 
the  Court  restricted  the  right  of  challenge  to  prior  credi- 
tors. ^     The  words  of  the  act  appear  to  favour  this  conclu- 
sion ;  for  although  it  provides  generally  that  a  declarator  of 
bankrupt  may  be  brought  by  <<  any  of  his  just  creditors," 
jet  the  only  deeds  which  it  declares  to  be  challengeable, 
are  those  granted  ^^  in  favour  of  his  creditors,  either  for  his 
'^  satisfaction,  or  farther  security,  in  preference  to  otiier  credit 
<<  torsJ*    But  a  deed  cannot  be  said,  in  correct  language,  to 
give  one  creditor  a  preference  over  another  creditor,  un- 
less both  are  actually  creditors  at  the  date  of  the  deed. 
Indeed,  the  act  has  been  construed  to  include  only  prefe- 
rences granted  to  prior  creditors ;  and,  therefore^  as  these 
are  designated  generally  as  creditors,  the  other  creditors 
to  whom  they  are  said  to  be  preferred,  being  designated 
in  the  same  way,  must  be  also  held  to  mean  prior  credi- 
tors.    These  seem,  therefore,  to  be  the  only  creditors  who 
can  bring  the  challenge,  as  they  alone  are  declared  to  be 

>  Mann  v.  WaU%  26di  July  170S,  Morr.  1006;  Bobertioii  B«n%  «•  Len- 
nox, IMi  No?.  178%  «  ffeported  bj  Mr  Bell,  ii,  818^  AoCe  & 
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iifttsed  by  the  «li^tegeaUe  deftd*  An  oppoaiU  conskntc- 
tioD^  howevelr^  has  beoi  adopted  by  i^  tea)mod  author;  ^ 
and  there  caft.ba  no  doubt,  fior  the  reaaona  which  heatatoi 
that  it  would,  at  alleircata^  be  xtost  expedient  and  most  con* 
formable  with  that  principle  of  eqnali^  which  it  is  tba  piuf* 
po9e  of  the  bankrupt  law  to  intiioduoe,  to  extend  the  rif^t 
of  challenge  to  all  who  were  creditors  at  the  time  of  tlie 
debtor's  bankruptcy. 

S.  Form  qf  the  ocCitMk-^Acoarding  to  the  adt  it  is  neces- 
sary, in  the  first  place,  to  establish  the  debtor's  bankruptcy 
by  a  declarator,  and  the  nuUily  of  the  deeds  chidlengod  is 
then  made  to  follow  as  a  oonsequenoe  frooi  the  deciantor. 
But  the  usual  form  b  to  bring  a  combined  afctiotai  of  deda- 
rator^  reduction  and  rdpetitioo,  libelling  jlpeciaUy  on  the 
statutes,  sttbsumij^g  the  bankruptcy  and  the  pafticulaia  of 
the  deed  challenged,  callifig  for  production  of  it,  il 
in  the  form  of  a  written  obligation,  und^r  the 
gf  nulli^,  atid  conclttding  for  redu<itjioa  of  it,  Imd  for  re» 
petition  of  the  fund  alienated  by  meaiis  of  iU  ^  This  pit>> 
cesS)  which  cannot  be  brought  in  tikt  form  of  an  ordiaaiy 
action^  is  peculiar  to  the  Court  of  Skssioa. 

&  i^^  i/lAe  radactfNm.— L  Oiie  effect  of  dte  reduoticm 
if,  to  set  aside  any  deed  falling  under  the  act  1696^  io  fiir 
as  the  interest  of  the  creditors  injured  by  it  is  tontenled 
But  it  is  not  therefore  null  to  any  ddier  effiMt*  In  joae 
oase,  ^  where  a  debtor,  after  homing  had  been  raiaeda||nimr 
him  by  oile  of  his  afedkoEB«  grimted  a  biU  for  the  aoffosed 
amount  of  all  his  debts  to  a  drustee  for  behoof  of  his  nhok 
Cff^ton^  i4io  dhen  reKKkroi  Jbim  bankrupt  on  thife  tbill^lht 
credits  who  had  prsnously  raised  diligabce  liaciioUbbdin 

•  a  B«ii,  aM^  Mid  a4a.  •a0«i^«ia. 

«  smug  o.  M^&Mh,  Ite  May  teal,  IC  e. 
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teducmg  the  bill  as  a  security  granted  within  azty  days  of 
baiikniptcy ;  and  j^t  the  same  bill  was  sustained  as  a  valid 
ground  for  the  diligence  which  produced  bankruptcy^  the 
Court  holding  that  it  was  originally  good  against  the  accep* 
tor,  though  it  might  be  challengeable  by  the  creditor. 

2.  Although  the  title  to  challenge  seems  to  be  confined  to 
those  who  were  creditors  prior  to  the  deed  chaUenged,  the 
whole  benefit  of  the  challenge  would  probably  be  held  to 
accrue  to  die  creditors  at  large.  ^  It  has  been  said,  ^  that 
when  a  bill  due  to  a  bankrupt,  but  ccnnpensated  by  a 
large  debt  which  the  latter  owed  to  the  acceptor,*  is  inn 
dorsed  to  a  creditor  widiin  sixty  days  of  his  bankruptcy, 
the  acoqitor  has  an  interest  to  chaHenge  the  indorsation, 
though  the  creditors  at  large  have  none ;  and  therefore  al« 
though,  in  consequence  of  a  sequestration  being  awarded, 
the  only  formal  title  to  challenge  was  in  the  trustee,  as  acw 
ing  for  the  creditors  at  large,  who  had  resolved  not  to  chal« 
lenge,  it  is  stated,  that  the  acceptor  might,  in  this  case,  de« 
mand  from  the  trustee  an  assignment  of  his  right,  or  insist 
in  the  challenge  under  Us  name,  on  finding  security  for  his 
relief  from  eaqpenses*  This  doctrine  appears  to  be  well 
fiMlnded.  But  whoei^r  has  the  right  of  diallenge  cannot 
tfoeceed,  without  restoring  the  favoured  creditor  to  the  ftdl 
benefit  of  any  security  or  other  advantage  which  he  hfts  rt* 
iinquhed  in  considerBtioo  of  the  right  challenged,  so  fiur 
as  that  benefit  has  accrued  to  thenu  For  xnatance,  in  a  re* 
eent  case, '  where  a  banker,  who  held  six  bOis  against  ch 
indindualt  gave  up  these  biUs  on  receiving  indorsations  to 
tiuree  bthier  bttls^  it  wa»foniM^  upon  these  indomitiosii  being 
reduced  by  the  trustee  on  the  ddbtor's  sequesttated  estnto^ 

>  S  BeU,  24A.  '  Jbid.  4M,  note  1. 

'  Blair's  ThiaMe  s.  MBtr  sod  Cn^lMll,  Mb  Itat  ISfM^  1  Shaw>  ^1. 
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as  falling  under  the  act  1606,  that  the  banker  was  entitled 
to  restitution  of  the  six  bills  which  he  had  given  up.  The 
creditors  are  only  entitled  to  set  aside  a  deed  in  so  far  as 
they  are  injured  by  it;  and  they  are  not  entitled,  besides,  to 
retain  any  security  or  other  benefit  which  the  creditor  re» 
nounced  in  consideration  of  the  deed.  But  though  they  must 
give  up  this  benefit,  if  they  are  possessed  of  it,  they  are  not 
liable  to  procure  restitution  of  any  interest  which  he  may 
have  surrendered  to  a  third  party,  in  consideration  (rf*  receiv- 
ing the  deed  under  challenge.  Their  right  to  challenge  the 
deed,  so  far  as  it  is  injurious  to  them,  is  absolute,  without 
reference  to  any  transaction  with  third  parties ;  nor  can  they 
be  said  to  have  reaped  any  benefit  by  such  a  transaction. 
Supposing,  for  instance,  that  the  creditor  has,  in  conse- 
quence of  the  security,  renounced  an  obligation  for  the  debt 
which  he  held  against  a  third  party,  the  creditors  are  not 
bound  to  restore  this  obligation,  though  they  should  chal- 
lenge the  security,  because  the  surrender  of  it  has  been  oi 
no  benefit  to  them.  Nordoes  theliability  of  the  third  party 
revive ;  for  the  discharge  of  his  obligation  was  absolute ; 
and  the  reduction  of  the  security,  in  consideration  of  whidi 
the  creditor  discharged  it,  is  a  mere  casualty,  of  which  the 
latter  took  the  risk  on  himsel£  Thus,  in  a  case,  ^  where  a 
creditor,  who  held  an  acceptance  for  his  daim,  signed  by 
his  debtor  and  his  debtor's  son,  gave  it  up  in  consequence  of 
getting  an  heritable  security  for  the  debt,  which  was  after* 
wards  set  aside  under  the  act  1696,  he  was  found  not  enti- 
tled to  insist  for  re-delivery  of  the  acceptance  against  the 
son^who  pleaded  that  he  had  got  it  iq>  without  knowing  any 
thing  of  the  transaction  in  consequence  of  which  it  was  i 
nounced. 

>  Black  V.  Cutbbataan,  IM  Dec.  1814y  F.  C. 
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S.  Farther,  if  the  creditor  has  given  up  some  security 
to  the  debtor,  in  consideration  of  the  security  in  que- 
stion, and  the  debtor  has  disposed  of  the  security  thus  sur* 
rendered;  for  instance,  if  the  creditor  has  given  up  a  lien 
on  goods,  which  the  debtor  has  thereafter  sold,  or  redeli- 
vered a  bill,  which  the  debtor  has  indorsed  away;  even  in 
these  cases,  the  challenging  creditors  are  not  responsible  for 
these  funds,  since  they  have  reaped  no  benefit  from  them^ 
but  are  entitled,  without  reference  to  them,  to  insist  on  their 
challenge  under  the  act.  ^  They  will  however  be  liable  to 
restitution  of  the  goods  or  bills,  if  these  actually  came  into 
their  possession,  and  remain  still  distinguished  from  the  rest 
of  the  estate. 

4h  Another  question  connected  with  the  effect  of  the  chal- 
lenge is,  whether  it  can  nullify  a  bill  or  note,  or  the  indorse- 
ment to  it,  when  transmitted  by  the  party  whose  own  title 
in  it  is  challengeable  under  the  act  1696,  to  an  onerous  in- 
dorsee ?   The  words  of  the  act  are,  that  all  dispositions,  as- 
signations, or  other  deeds  &lling  under  the  description  al- 
ready mentioned,  shall  ^^  be  void  and  null/'     This  nullity, 
indeed,  does  not  take  effect  ipso  jure,  but  only  when  the 
challenge  is  made  by  certain  persons.     But,  as  soon  as  they 
make  the  challenge,  the  words  of  the  statute  would  seem 
to  indicate  that  the  nullity  is  absolute.     These  words  appear 
to  be  as  strong  against  onerous  indorsees  as  the  words  of  the 
similar  enactment  already  noticed,  ^  regarding  the  nullity  of 
bills  or  notes  granted  for  gaming  debts,  or  as  the  enactment 
-with  regard  to  such  documents,  when  granted  for  usu- 
rious considerations,  was,  till  the  recent  statute  ^  in  favour 
of  onerous  and  bona  fide  holders.     Whether  it  is  consistent 
inrith  the  negotiability  of  such  documents,  that  a  transac- 
tion between  the  granter  or  first  indorser>and  his  payee  or 
indorsee  should  aflfect  another  indorsee  who  knew  nothing 

>  8  Bd]»  845.  '  Anie,  I5i.  •  66  G.  III.  c.  93. 
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9f  Up  and  who  gave  full  value  to  his  iodoner,  or  vkther 
perioial  gronnds  of  objection  flhoidd  be  extended  bejod 
the  pardes  from  wiioee  conduct  they  .arise,  k  a  qiNS&iii  tf 
caq^ediencjr  whidi  deserves  the  attention  of  the  Legiskmei 
But  die  words  of  the  act,  if  construed  literally,  seem  to  oeite 
a  nullity,  which  would  a£fect  the  tide,  not  only  of  the  fim 
party  liable  to  its  qieratioin,  but  of  all  subsequent  indoiseeSy 
since  their  rights  are  deriTed  either  mediately  or  inunedisle- 
ly  through  his.  Each  holder  has  a  claim  against  sU  the  ]»> 
dorsers  whose  indorsements  are  subsequent  to  the  chil- 
lengeable  deed,  because  each  of  them  is  considered  in  hw 
as  a  neiw  drawer.  But,  according  to  the  constructiflD  no* 
stated,  he  could  have  no  claim  under  the  bill  or  note  sgaimt 
the  bsakrupt's  estate,  whether  the  bankrqH  was  drsver,  8^ 
ceptor,  or  indorser  of  the  bill  or  note ;  nor,  if  the  bsnkrqpt 
was  drawer  or  indorser,  could  he  have  a  claim  against  the 
drawee,  or  any  of  the  pardes  who  were  liable  previosdf  ^ 
the  bankrupt^  indorsement,  inasmuch  as  the  bankrup^ssid^ 
-scription,  ^ieb  is  his  tide,  eidier  mediately  or  imnediitdff 
would  be  altogedier  mdl.  The  question,  whether  psjmats 
by  means  of  bills  or  notes  are  included  under  the  aet,htf 
been  setded  by  the  prinei]^  that,  in  so  fio*  as  such  docs* 
meats  are,  by  aaarcanUle  nsage^  given  m  payment^  thqf  0* 
^sngHisfa  die  debt,  and  cannot  be  ooosiderad  as  «d«ii' 
made  in  satisfaedon  or  acemity  of  debts  atyi  aohiiiliifi 
wluch  are  alope  struck  at  by  the  act  Bal,  in  the  prot'' 
joslanoe^  these  docament^  undoebtadly  isil  under  the  set; 
and,  in  thateasiE^  its  words  aeem  to  dedaie  iheur  aoQitj*  b 
mast,  howerer,  be  admitted,  thatihis  censtracdonweiiUbe 
extreawly  dAngeroas  4)6  the  rights  of  Ananias  BadorssBi;  ^ 
•the  eircumaUBice  tdwt  there  is  no  decimm  -on  the  jdhjrrr,«) 
&r  a$  I  know,  alAough  the  question  most  have  oAaaetf- 
red, afbrdsa  stsong proof  diattfae geneml wndentaadiv' 
"  inconsistent  with  it 


DEPOSITED  EFFECTS,— -WHEN  DISTINGUISH  ABLE,  &C.  787 

We  have  now  examined  the  power  oi  a  baaknipt  over 
his  estate,  with  especial  reference  to  those  cases  in  wliick 
bills  or  notes  are  ttther  the  objects  or  the  instruments  of  its 
cfxeroise ;  We  mast  next  examine^ 

II.  The  case  where  bills  or  notes  are  vested  in  th^  bank- 
rupt, not  as  his  own  property,  but  as  agent  for  another  par- 
ty.     Under  this  head  it  is  to  be  considered, 

1.  When  bills  or  notes  are  to  be  regarded  as  the  hdider^ 
proper^,  and  when  he  has  them  merel j  in  trust  ?  and, 

2.  What  are  his  powers  over  them  in  the  last  of  these  st* 
toations? 

L  The  first  of  these  questions  depends  on  two  drcuni'- 
stances,  vis. 

1^  On  the  possibility  of  separating  the  biUs  or  notes  al** 
icged  to  have  been  given  in  trust  from  the  other  property 
of  the  person  eoatrosted  with  them ;  and,  2dl^,  On  Ae  qua* 
stuui.  Whether  they  were  deposited  with  him  only  for  a  spe* 
cial  purpose,  or  whether  die  full  property  of  them  was  trans* 
ferred  to  him  ? 

I.  When  e£Fects  of  any  kind  are  deposited  with  a  third 
paxty  ftr  a  special  purpose,  they  continue  the  proper^  of 
the  depositor,  so  long  as  they  can  be  distinguished  from  the 
otheo:  jmpferty  of  the  party  receivjng  them.  This  rule  is 
appKcaUe  trvento  money  or  bank-notes,  while  tliey  remain 
in  possession  of  the  party  entrusted  with  them,  and  are  dis- 
tijQguishable  from  his  other  property.  As  cuxr^icjr  is  of  tJi^$ 
very  nature  of  such  effects,  the  delivery  of  them  to  any  third 
pftHy  wiH' transfer  the  property,  so  that  it  can  no  longer  be 
reclaimed  by  the  original  owner.  But  their  currency  lias 
not  com^  In^  joperation^  while  they  remain  with  the  pe^rson 
firat  andiiatad'with  them }  and,  thei^re,  the  itr^ginal  ewn* 
ei'a  i^t  of  property  beii^  neither  relinqnished,  nor  as  yet 
defeated  by  their  circulation,  still  attaches  to  them,  if  they 
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are  distinguishable  from  the  holder's  other  effects.  *   Thu% 
money  or  bank-notes  sent  by  a  carrier,  if  put  up  ia  a  sepsp 
rate  parcel,  would  be  recoverable  by  the  owner  from  bis 
bankrupt  estate.    On  the  same  principle^  in  a  case  where 
an  Edinburgh  bank  was  employed  by  a  Dundee  bank  to 
take  up  its  notes  for  them  from  the  other  Edinburgh  banks, 
which  notes  they  put  up  on  certain  days  in  sealed  parcels 
to  be  sent  by  the  first  opportunity,  entering  the  amount^ 
at  the  same  time,  in  their  book,  and  giving  notice  by  poit 
to  the  Dundee  bank,  it  was  found  that  the  latter  bank 
had  a  claim  to  the  property  of  certain  notes  of  theirs  which 
had  been  thus  parcelled,  entered  and  notified,  aldiouj^ 
they  still  remained  in  possession  of  the  Edinburgh  bank  at 
the  time  of  their  bankruptcy.  ^    In  another  case,  ^  where 
the  country  agent  of  an  Edinburgh  bank,  was  in  the  ha* 
bit  of  keeping  the  money,   which  he  received  from  the 
bank  to  carry  on  their  business,  in  a  strong  box  to  which 
he  and  they  had  separate  keys,  it  was  decided,  on  his  bank- 
ruptcy, that  all  the  money  found  in  this  box  beLooged  to 
them,  although  he  had  been  engaged,  with  thdr  knowledge, 
in  other  employments  besides  that  of  their  agents  particii- 
larly  in  certain  other  trusts;  and  though  the  crediton 

'  lliis  principle,  u  applicable  to  toaaefp  ia  AiUy  expounded  bj  hotd  EOen* 
borough,  C.  J.,  in  Taylor  o.  Flnmer,  S  M.  and  &  571.  Tlie  caae  ii  wdl 
worthy  of  attentive  penual,  as  elucidating  the  whole  doctzine  of  the  limitatioiii 
which  the  prindpel*8  ri^^t  in  property,  of  wfaaterer  kind,  entrusted  to  a  bctor, 
io^oie  on  the  fitttor*8  power  of  control,  and  on  the  right  Yeated  in  bii  credHon 
by  hia  bankruptcy. 

■  Bertram,  Gardner  and  Co/a  IVualee  v.  Hie  Dundee  Bank,  IStfi  Jnh 
1707,  1  BeO,  107,  note. 

•  Oilcfariat  V.  Chriatie's  IVustee^  4di  July  1809,  1  Bdl,  201,  note  8L  Taft 
also  Tooke  e.  HoUingBwottfa,  5  T.  R.  fil&,  where  money  whidi  faedben  pnn 
«  ^SM  ftir  B  particulBr  pnipoae^  and  ronained,  althelMBikfiiptcy  of -tfwp«^ 
aon  entniated  with  it,  distinct  ftomhis  otherprop«ty,  waahaMtobeinMnwiih 
from  hit  aiBgnees  by  the  original  owner. 
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piamtained  that  none  of  the  money  \n  the  box  could  be  the 

sajpe  til  specie  which  he  had  got  from  the  hmky  and  that  he 

should  not  be  allowed  to  appropriate  any  part  of  his  general 

fimdsy  by  the  mere  act  of  placmg  it  in  the  bosf:,  to  one  of 

his  employees  more  than  pother*    But^  whether  this  money 

was  the  same  specific  coin  ^hich  had  been  sent  by  the  bank 

pr  not,  the  mere  pircumstance  of  its  being  thus  placed  by 

him  in  the  bank  coffers  pointed  it  out  as  money  whiph  had 

been  realized  by  him  in  the  bank's  business ;  nor  could  his 

pther  employers  or  creditors  justly  complain  of  this  sum 

being  appropriated  to  the  banl^  by  his  act,  since  they  knew^ 

when  they  employed  him,  that  such  appropriation  of  the 

monqr,  which  he  dre^  for  the  bank,  must  take  place  from 

the  very  n;»ture  of  his  agency,  and  must  thus  be  held, 

in  employing  him,  to  rely  on  his  honesty  in  making  the  ap» 

propriation.     The  same  doctrine  is  applicable  to  bills  and 

notes,  when  they  are  entrusted  to  the  person  who  has  the 

custody  of  them  only  for  a  specific  purpose,  and  when  they 

are  distmgoishable  from  the  rest  of  bis  effects. 

There  is  another  case,  viz.  where  the  money,  bills,  or 
other  efiects  entrusted  by  one  person  to  another  are  con^ 
verted  into  a  new  form,  e.  ff.  by  being  exchanged  for  money 
pr  goods.    |n  determining  whether  the  substituted  efiects 
become  the  property  of  the  person  who  own^  the  original 
efiects  for  which  they  ^ere  substituted,  certain  distinctions 
must  be  observed.     1^  If  the  substituted  effects  are  dis* 
tixi£piis}Mble  from  the  holder's  other  property,  and  arQ 
clearly  traced  to  b|e  the  proceeds  of  the  bills  pr  effects  ori- 
ginally remitted,  and  if  the  factor  has  shewn  no  intention 
of  divertipg  them  f)rom  the  pu^rpose  tp  which  the  original 
efi^cta  were  appropriated,  the  former  will  remain  the  con- 
stituent's property,  as  much  as  the  latter  would  have  done, 
instance,  p  an  English  case,  >  where  a  factor  sold  cer^^ 


«     jScott  0.  Stirman,  Wilks^  400,  referred  to  as  an  anonymous  case  by  Lor^ 
Ohs^'^^U^  Har4^<^*  "^  Ilumas  expttrte,  1  Atk«  234.     In  this  case,  Wille% 

8d 
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tain  goods  -which  were  consigiied  to  him,  and  tookaotesfcr 
the  .price,  it  was  decided  by  the  Court  of  Common  Fleas 
that  these,  notes,   as  they  were  distinguishable  ftxm  die 
holder's  other  property,  and  came  in  place  of  the  gpxxls, 
belonged  to  the  consigner  of  the  goods*    The  same  doctrine 
was  followed  in  Scotland  in  a  very  early  case, '  where  a  fac- 
tor, employed  to  sdUL  ciertain  goods  for  another,  having  taken 
a  bond  for  the  price  in  his  own  name,  it  was  decided,  not- 
withstanding, tipon  his  death,  that  the  price  wasnoiinbms 
of  him,  but  that  the  owner  of  the  goods  was  entitled  to  re- 
cover it,  as  coming  in  place  of  the  goods  directly  from  the 
purchaser.     In  this  case,  however,  it  wiU  be  observed,  >M» 
that  the  question  was  not  with  the  factor's  creditors,  but 
with  his  next  of  kin  and  with  the  purchaser ;  and,  Moondi^ 
that  there  was  written  evidence  of  the  factor  having  taken 
the: bond  for  his  constituent's  behoof,  though  apparendj  in 
his  own  name;-    In  another  case,  ^  where  an  executor  having 
a|^inted  a  fiu!tor  by  his  own  authority,  and  having  taken 
from  him  a  bill  for  the  realized  proceeds  of  the  execntry, 
payable  to  himself  or  order,  which  bill  he' deposited  with  a 
third  party,  on  a  reoeipt  bearing  that  it  was  to  beappliedin 
payment  of  the  claims  against  him  as  executor,  his  consti- 
tuent's nearest  of  kin  'were  found  entitled,  in  preferaice  to 
his  creditors,  to  the  proceeds  of  the  bill,  as  forming  part,  of 
the  executry.     The  cash  did  not  appear  to  be  considered 
in  the  same  light,  as  it  was  nierely  given, to  his  friend  to 
meet  any  claims  which  might  be  made  against  him*    But 

C.  J,,  yAip  delivered  the  judgmfint  of  the  Court,  places  the  distinctioD  between 
money  and  notes,  with  reference  to  the  matter  in  question,  entirely  u|ion  tius, 
that  money  entrusted  to  a  person,  e?en  for  a  special  purpose,  could  not,  in  gene- 
Md,  be  distingnisfaed  from.his  other  lunds.  The  converse  of  this  doctrine  is, 
that,  if  it  could  be  distinguished,  the  property  evoi  of  it  would  still  remain  wiUi 
the  original  owner. 

*  Street  v.  Home  ^d  Bumtsfield,  9th  June  1669,  Morr.  151^ 

*  Jiaixd  V.  Murray's  Creditors,  4th  Jan.  1744^  Morr.  7737  and  151d0i 
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the  bill  was  clearly  traced  to  arise  firom  the  executry,  and 
be  himself  had  appropriated  it  to  the  same  use  with  the 
executry.  The  next  of  kin  were,  therefore,  preferred  to  it 
even  against  creditors.  In  a  still  later  case,  ^  where  the 
iactor  of  an  executor,  after  realizing  the  proceeds  of  the  exe- 
cntry,  lodged  them  in  a  bank  pn  receipts  in  his  own  name,  the 
money  lodged,  however,  being  clearly  designated  as  part  of 
the  executry,  by  a  note  holograph  of  him,  which  was  found 
in  his  repositories  at  his  death,  the  executor  was  found  en- 
titled to  this  money,  in  preference  to  a  claim  of  compensa* 
tion  set  up  by  the  bankers  on  a  debt  due  to  them  by 
the  factor.  In  this  case,  it  may  be  doubted  whether  the 
bankers  were  not  entitled  to  rely  on  this  fund  as  belonging 
to  the  factor,  and  to  retain  it  as  such  for  their  claim  against 
bim,  unless  they  had  been  aware  that  it  belonged  to  the  exe-. 
cutry.  2  But  this  remark  does  not  apply  in  a  question  with 
the  factor's  other  creditors  or  his  representatives.  In  such 
a  question,  as  well  as  in  the  other  cases  now  mentioned,  the 
substituted  effects  came  exactly  in  place  of  the  original  ef- 
fects, since  the  latter  were  not  only  traced  to  be  the  proceeds 
of  the  former,  but  the  person  entrusted  wiih  them,  though 
the  formal  title  to  them  was  in  him,  set  them  apart,  instead 
of  the  former  effects,  to  his  constituent's  use.  The  doctrine 
of  swrregatwn  was,  therefore,  strictly  applicable,  giving  to 
the  constituent  the  same  rights  over  them  which  he  had  over 
the  original  effects. 

2.  The  same  consequence  follows,  although  bills  or  money 
remitted  to  an  agent  for  a  special  purpose  should  be  con-f 
founded  for  a  time  with  his  other  funds,  if  they  are  ulti- 
mately re-invested  by  the  agent  in  a  form  which  sets  them 
apart  to  the  purpose  for  which  they  were  first  intended, 

■ 

I   AliaoD  V.  Fairholms,  Nov.  1765,  Morr.  15138. 

>   Vide  Mr  BelVs  ismarks  on  this  case,  ii|  137,  note  % 
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Far  Ae  agent's  act^  in  dun  setting  them  apart  agam  to  Us 
constituent's  use,  renders  them  as  completely  his  as  if  they 
had  continued  all  alozig  distinct  from  the  other  fiinds.   TUb 
doctrine  was  very  fully  brought  out  in  an  Engliah  case^  ^ 
which  deserves  particular  attention,  on  account  of  the  pnn- 
ciples  involved  in  it    In  that  case,  a  pajrmaster  of  the  &fces 
having  remitted  bills  to  a  London  honse^  with  previous  or- 
ders to  purchase  a  certain  kind  of  foreign  coin  with  tiie 
proceedsy  and  send  it  out  to  him)  the  London  hoose  raised 
money  on  the  bills  by  discounting  them,  and  then  sent  the 
proceeds  to  a  house  in  Lisbon,  with  directions  to  procure 
the  coin  there^  but,  if  they  could  not  do  so,  to  send  back 
good  bills  for  the  amoimt    The  Lisbon  house,  as  tbqr 
could  not  procure  the  coin,  sent  back  billsy  and  the  hcm^ 
doa  house  having,  in  the  mean  time^  become  bankmp^  tke 
remitter  of  the  original  bills  was  found  entided,  by  die 
Lord  Chancellor,  to  these  new  bills,  in  a  oompetitkm  with 
the  assignees  of  the  London  house.    The  leading  piioeqpfe 
of  the  decision  may  be  comprised  in  these  words  of  Us 
Liordship,  that  if  the  sum  first  remitted  <<  got  into  the  ge* 
^  n^al  fund,  it  got  out  again,"  and  that  ^.  it  acquires  s» 
^  identify  and  a  distinction  from  all  the  rest  of  the  fvod  by 
^^  the  application  of  it,  by  sending  it  to  PortugaL"    It  was 
Assumed,  that,  if  the  coin  had  been  purchased,  the  cripsml 
r^Butiber  might  have  seized  it,  ^<  as  purchased  by  his  order 
<<  with  mpney  remitted  by  him  for  that  purpose ;"  and  it 
was  held  that  these  bills  were  as  much  distangui^ed  froni  the 
general  fiind,  and  marked  out  for  his  properly,  as  the  coca 
would  hove  been  if  it  had  been  purchased. '    It  was  therefi« 
held  that  the  remitter  might  himself  have  stopped  the  trmath 
action  at  Lisbon,  and  taken  the  bills,  or  that  he  might  Imivs 
laid  hold  of  them  as  his  after  they  reached  London.     It  ^ras 

'  Eaepmie  SftTcnt,  5  Vescy  jun.  ISO. 
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doubted  whether  money  thus  sent  out  for  the  purchase 
could  have  been  claimed,  though,  perhaps,  it  might  also 
have  been  considered  as  separated  from  the  other  funds. 
But  the  bills  were  held  to  be  completely  set  apart  as  the 
remitter's  propertjr,  and  therefore  to  belong  to  him. 
-  8.  It  does  not  make  any  difference  in  the  result,  although 
a  fiictor,  after  receiving  money  or  notes  for  a  special  pur- 
pose^ should  convert  them  into  a  new  form  for  a  purpose  of 
his  Own,  different  from  that  prescribed  by  his  constituent 
The  substituted  effects  will  be  considered  notwithstanding 
iLS  the  property  of  the  latter,  seeing  they  form  merely  a  «tir- 
roffMun  for  the  original  money  or  bills,  over  which  the  con- 
stituent always  retained  his  right  of  property.  This  doc* 
trine  was  fully  expounded  in  an  English  case,  ^  where  a 
gentleman  having  sold  out  of  the  funds  by  advice  of  his 
stock-broker,  and  given  the  latter  a  draf);  on  his  bankers  for 
the  proceeds,  for  the  purpose  of  vesting  them  in  exchequer 
bills ;  but  the  broker  having,  on  the  contrary,  vested  a  great 
part  of  them  in  American  stock,  and  in  bullion,  with  the 
^ew  of  carrying  them  off  to  America,  this  question  occur- 
red among  others,  whether  the  property  of  these  effects 
vested  in  the  broker,  so  as  to  go  to  his  assignees  under  a 
<:ommis8ion  of  bankruptcy,  or  whether  it  remained  with  his 
constituent  ?  The  Ck>urt  of  King's  Bench,  afler  a  full  argu- 
mtot  on  a  special  verdict,  decided  in  favour  of  the  consti- 
tuent. The  general  ground  of  decision  appears  to  have 
been,  that,  if  the  original  effects  still  remained  the  consti- 
tuent's property,  his  right  of  property  was  not  vacated  by 
their  transmutation  into  a  new  form,  but  followed  them  in 
that  state,  whether  the  change  had  been  made  in  pursuance 
of  tiie  constituent's  instructions,   or  in  contravention  of 

>  Taylor  v.  Plumcr,  3  M.  and  S.  562. 
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them.  1  One  result  of  this  doctrine  is,  that  if  a  fiictor 
ployed  money  or  bills  entrusted  to  him  for  a  certain  pur- 
pose, in  buying  bills  or  notes  tak^i  in  his  own  name,  and 
these  bills  or  notes  remained  in  his  possession  iinn^ptiated 
at  the  time  of  his  bankruptcy,  while  there  was  still  an  nn- 
broken  chain  of  connection  between  them  and  the  cosa&bOr 
ent's  effects  with  which  they  had  been  acquired,  the  latter 
would  be  entitled  to  reclaim  them  as  his  properQr. 

4u  The  result  is  different  in  another  case,  where  the  ecu- 
stituent  entrusts  the  factor  with  money  to  buy  goods  or  pro- 
cure bills  for  him,  and  the  factor  purchases  the  goods  or 
bills  in  his  own  name.  In  this  case,  if  the  money  has  not 
been  set  apart  from  the  factor's  other  property,  the  coDsti> 
tuent's  right  in  it  is  vacated,  and  resolves  into  a  mere  per- 
sonal claim  £oT  repayment.  It  cannot  revive  tiU  the  factor 
again  sets  it  apart  for  the  constituent's  use,  as,  in  a  case  al- 
ready cited,  ^  where  money  was  remitted  to  Portugal  fiir 
the  purpose  pointed  out  by  the  constituent.  But^  in  the 
case  now  supposed,  the  factor  has  merely  expended  money, 
not  distinguishable  from  his  other  property,  in  making  a 
purchase  in  his  own  name,  and,  whatever  he  may  intend, 
he  has  not  yet  effected  a  separation  of  the  articles  so  pur- 
chased from  the  rest  of  his  property,  for  his  constita^it's 
use.  It  is  accordingly  laid  down, '.  that  the  effects  so  pur- 
chased still  remain  his  property,  subject  to  a  personal  obli- 
gation to  convey  them  to  his  constituent.  In  one  caac^  ^ 
where  a  party  who  had  got  money  from  anodier  to  porcfaase 

*  Lord  Ellenboroui^y  C.  J.y  who  deliTered  the  judgmeat  of  the  Courts  jpmt 
a  full  exposition  of  the  whole  law,  and  of  all  the  authorities  on  the  subject ;  tmt 
distinctly  la^s  it  down,  even  with  reference  to  money,  that  the  igopsistj  tf  it 
^does  not  pass  from  the  original  owner,  unless  when  it  is  so  conlbanded 
mass  of  the  Actor's  other  property  that  it  can  no  longer  be  traced  or 

'  Exparte  Sayen,  mde^  792;  note  L 

*  Stair,  1,  12,  16,  Erskine,  S,  3;  Si,  I  Bell,  205. 

*  Boylstoun  t|  Robertson  and  Fleming,  24<h  Jan.  1671^  Monv  idl2&. 
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goods  for  him,  bought  them  in  his  own  name,  though  he 
appeared  to  have  designed  them  for  his  constituent's  be- 
hooi^  the  Court  decided  that  the  right  to  them  was  still  in 
the  fiictor,  and  that,  consequendy,  they  were  attachable  for 
a  debt  due  by  him.     The  same  doctrine  would  apply  to  bills 
or  notes  purchased  by  l^im,  under  these  circumstances,  in  his 
own  name,  though  for  his  constituent's  behoof,  even  though 
they  remained  unnegotiated  at  the  time  of  his  bankruptcy* 
It  has  been  suggested,  however,  ^  that  if  a  factor,  after  thus 
purchasing  goods,  intimates  to  his  principal  that  they  are 
bought  for  his  behoof,  and  that  they  are  lying  subject  to 
his  disposal,  the  property  will  be  vested  in  him.     The  same 
doctrine  would  probably  apply  to  bills  or  notes  thus  pur- 
chased, as  to  which  a  similar  intimation  has  been  made,  if 
they  remained  with  the  factor,  though  they  were  taken  in 
his  name;  because,  agreeably  to  ajcase  already  referred  to,  ^ 
they  are  thus  marked  out  as  the  constituent's  property,  by 
being  set  apart  for  the  purpose  which  he  had  appointed. 
Th^  constituent,  indeed,  could  not  have  reclaimed  them 
from  onerous  holders,  because  the  factor  retained  the  power 
of  conveying  them  away,  by  taking  tliem  in  his  own  name* 
But  there  was  such  an  appropriation  as  entitled  him  to  re- 
claim them  from  the  factor  himself,  or  from  his  general  cre- 
ditors.     Independeady,  however,  of  these  several  cases, 
which  all  resolve  into  the  question,  whether  tlie  effects  or 
bills  deposited  may  be  sufficiently  distinguished  from  the 
factor's  other  property,  there  is  another  question,  viz, 

2€%,  Whether  the  principal  has  merely  deposited  these 
bills,  &c.  with  the  factor  for  a  special  purpose,  subject  to 
Lis  own  right  of  property,  or  whether  he  has  transferred  the 
property,  trusting  to  the  factor  personally  for  the  proper 
exercise  of  the  power  thereby  conferred  on  him  ? 

In  order  that  the  principal  may  retain  the  property,  he 

'    1  B«1J,  ^0-6.  •  E^  parte  5syers,  ante,  792,  note  !.. 
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must  indicate  dearlj  that  the  bills,  &:•  aie  meiiaLy  dopiwlBd 
with  the  factor  ibr  a  special  t>uirpoee.  If  a  penan  esauBis- 
Bioiis  goods  from  jiknothier  who  is  not  his  fiKtor^  and  sedb 
him  bills  for  the  price  as  soon  as  he  gets  theioToice,  he'ril 
nbt  be  entitled  to  recover  the  bills,  though  the  other  psitf 
should  fiul  with  the  goods  in  his  han^  since  the  buyer  hs 
parted  with  the  property  of  the  hills,  and  trusted  cstinlj 
to  the  seiler^s  credit  for  the  fulfilmentof  hispartof  tksooa- 
tract^  On  the  other  hand^  if  b  person  remits  bills  to  •&- 
other  that  he  may  purchase  goods  fbr  him  with  the  pro- 
teeeds,  and  the  principal  is  himself  obliged  to  pay  thepiioe 
in  consequence  of  the  factor's  failure  to  do  ao^  the  foawa 
imiyhsdaim  this  bills  from  the  latter,  as  being  stili  Us  pn^ 
perQr,  seeing  th&y  were  remitted  only  for  a  special  purpose, 
and  are  distifagtdshable  fit)m  the  mass  of  the  fiictoi^s  odier 
pn^erty.  >  Tlie  pirinciples  already  laid  do#n  lead  ta  tkis 
conclusion,  and  it  is  illustrated  by  various  cases,  tx>  bt  iai- 
mediately  noticed^  of  bills  remitted  by  the  prindpal  sokly 
to  cover  acceptances  made  by  the  factor  for  his  behoof  but 
^hich  the  principal  is  himself  obliged  to  retire.^  Bttt  this 
leads  us  to  consider  the  dobtrine  now  stated,  with  referoce 
to  the  case  in  which  it  is  most  frequently  a|^lied,  via*  ihti 
of  bills  or  notes  remitted  to  bankers. 

In  this  case,  several  distinctions  must  be  observed. 

1.  When  the  banker  discounts  Ulls  or  notes  he  is  is 
sbme  sense  the  purchaser  of  them^  and  they  become  theaoe- 
jforward  his  property.  ^  It  will  make  nb  difference  althoeg^ 
the  banker,  after  discounting  a  bill,  should,  instead  of  pay- 
ing over  its  amount  to  his  customer,  place  it,  after  dedac^ 
tion  of  the  discount,  to  the  credit  of  the  customer's  acoooat 
For,  from  the  moment  of  discount,  the  banker  tskes  all  risks 

>  1  Bdl,  197.  ■  thid. 

*  Vide  on  thii  nifcject,  Tooke  v.  Holtmgswottfa^  5  T.  R.  S15. 

*  P^  Lord  EUcnborotigh  in  Giles  t^  Perkins^  9  EaM.  H|  lUb 
•toin  V.  Bates,  797,  nbte  1. 
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of  liie  bill  being  stolen  or  destroyed^  and  the  discounter  has 
an  absolute  right  to  draw  for  its  amount,  under  deduction 
of  the  discount.  ^    JBut,  2c%,  The  property  of  bills  or  notes 
is  not  transferred,  when  they  are  merely  remitted  to  a 
banker,  or  any  other  person^  for  a  special  purpose,  e.  ^.  to  re^ 
cover  payment  of  them,  or  to  anstirer  other  bills  when  they 
become  due.    In  that  case,  the  banker's  right,  in  a  question 
between  him  and  the  remitter,  is  limited  by  the  coiidition 
on  which  the  bills  were  remitted.    If  they  are  indorsed  to 
the  banker  specially,  or  if  they  are  transferable  by  mere  de« 
livery,  in  consequence  of  being  Uank  indorsed,  or  made  pay- 
able to  the  bearer,  the  banker  may  have  thus  a  title  to  the 
bills  absolute  in  form,  such  as- will  render  any  transference 
of  them  by  him  to  a  third  party  effectuaL    But,  so  long  as 
he  himself  retains  them,  his  ri^t,  as  it  depends,  not  mere* 
ly  OB  the  form  of  the  document,  but  on  the  whole  transac- 
tion, by  virtue  of  which  it  was  transferred  to  him,  must  be 
limited  by  the  condition  of  the  transference^  and  his  credi- 
tors, when  they  do  not  acquire  the  document  from  him  by 
a  voluntary  transference  of  the  formal  title,  but  succeed^ 
either  by  diligence^  or  in  consequence  of  his  bankruptcy, 
to  the  whole  complex  right  as  it  stood  in  his  person,  must 
take  it  cum  omni  onere^  subject  to  the  condition  under  which 
he  held  it.    Thus,  in  a  case  ^  Where  a  bill  had  been  remits 
ted  for  the  q>ecial  purpose  of  applying  the  proceeds  in  pay- 
ment  of  another  bill,  the  remitter,  who' had  been  obliged  to 
take  up  this  last  bill  himself,  was  found  entided  to  get  back 
the  proceeds  of  the  bill  sent  to  meet  it,  from  the  assignees 
of  the  jparty  to  whom  it  was  sent.    The  same  doctrine  has 

1  Tiie  circiUnatMices  and  the  decision^  as  well  as  the  ground  of  judgment, 
were  m  atated  In  the  text,  in  Cartain  o.  Bates,  3  Campb.  301,  per  Lord  Ellen- 
borough.  His  Lards^ip  referred  to  the  doctrine  which  he  had  laid  down  in  the 
pr^cfNliog  caae  of  Giles  v.  Perkins,  that  a  banker  diKOtuiting  a  bill  Was  the  pur- 
chaser of  it. 

*  ExfHUie  Peyron,  2  Rose's  B.*  C  366. 
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been  established  witib  regard  to  bills  sent  for  the  purpose  of* 
meeting  either  the  ronitter's  acceptances,  or  bills  acoqyted 
by  the  banker  for  his  accommodation.  Thus,  in  a  case  ^  • 
where  certain  bills  and  notes  were  remitted  specially  to  meet 
bills  accepted  by  another  party  for  the  remitter's  behoof 
these  bills  and  notes,  on  the  death  of  the  person  to  whom- 
they  were  sent,  were  found  to  form  no  part  of  his  general 
fimds,  but  were  made  applicable  qiecially  to  the  payment  of 
those  particular  bills*  Again,  ^  where  a  banker  had  ac- 
cepted bills  drawn  on  him  by  a  customer,  under  an  agree- 
ment by.  the  latter  to  make  remittances  for  answering  them 
when  they  became  due^  and  the  customer  was  himself  ob». 
liged  to  retire  all  these  bills,  io  oonaequence  of  the  accep- 
tor's bankruptcy,  it  was.  decided  that  the  proceeds  of  the 
bills  remitted  by  him  to  answer  the  accq>tances  belcmged  to 
him,  under  deduction  of  the  cash  balance  due  by  him  ina^' 
count  with  the  banker.  The  latter  was  held  to  have  mere- 
ly a  lien  on  these  bills,  first  for  payment  of  the  balance  due 
to  him,  and,  secondly,  for  indemnifying  him  against  the  ac- 
ceptances. In  another  case, '  where  two  parties  made  an 
agreement,  which  stipulated  inier  alia  that  the  one  should, 
purchase  for  the  other  all  the  light  guineas  which  he  could 
get^and  that  he  should  be  entitled  to  hold  theses  as  well  as 
any  other  value  remitted  to  him,  to  meet  bills  drawn  on  him 
by  the  other  party ;  but  these  bills,^  though  accepted,  not 
being  paid  by  him,  in  consequence  of  his  bankruptey,  sathat 

■  Hatnll  V.  Smithen,  12  V6s.  119. 

*  Link  V.  Walker,  2  Sir  W.  Bkckst.  1154 

'  Tooke  o.  Hollingswortfa,  5  T.  R.  215,  2  H.  B1.  501.  In  tx  parte  SdOers; 
18  Vese^y  229,  where  a  bill  had  been  sent  to  a  banker  indoncd  to  recover  pay- 
ment, and  his  aasigneet  reoeiTed  payment  after  hisbankiuptcy,  they  wciv  ordeivd 
Co  refund  the  money  to  the  remitter.  It  was  held  in  the  same  case,  tfiat  ihooffit 
the  bankrupt  had,  by  not  asking  payment  from  the  acc^)tor  when  the  bill  be- 
Oane  due,  taken  the  whole  risk  of  it  from  the  remitter  if  it  should  not  be  paid» 
this  did  not  interfere  with  the  remitter's  right  to  reclaim  the  amount,  if  it  sfaoyld- 
bepaid. 
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the  drawer  'was  obliged  to  pay  them,  it  was  decided,  first 
by  the  Court  of  King's  Beneh,  and  afterwards  by  the  Ex- 
chequer Chamber,  on  a  writ  of  error,  that  the  latter  was  en-' 
titled  to  get  up  the  gold,  which  remained  distinguishable 
from  the  other  effects,  as  well  as  certain  bills  which  he  had 
remitted  to  taswer  the  acceptances,,  from  the  other  party's 
assignee& 

In  another  case,  ^  where  a  bill  had  been  sent  by  a  person 
to  his  bankers,  for  the  jpedal  purpose  of  meeting  his  accep-* 
tances  payable  at  their  house,  he  was  found  entitled,  on  pay- 
ing those  acceptances  himself  to  have  back  this  bill  from 
t^eir  assignees;  It  was  held  in  this  case,  that  if  the  pur- 
pose of  sending  bills  is  expressed,  no  entry  made  by  the 
bankers  in  their  own  books  can  extend  their  right  beyond 
it.  On  the  same  principle,  in  a  case  ^  where  bankers,  with 
whom  a  bill  was  deposited  by  the  payee  in  security  of  ad- 
ranees  made  to  him,  had  sent  it  back  to  the  payees  to  reco- 
ret  payment,  and  it  was  found  unpaid  among  the  effects  of 
the  ipayees  on  their  bankruptcy,  it  was  held  that  the  bank- 
ers had  not,  by  sending  the  bill  for  this  special  purpose,  re- 
nounced their  lien  over  it,  but  that  they  were  entitled  to  have 
it  back  from  the  payee's  assignees.  Indeed,  it  is  taken  for 
granted,'  in  all  the  cases  to  be  afterwards  noticed,  that  an 
express  appropriation  of  bills  to  a  certain  purpose  always 
littiits  the  depositar/s  right  in  them. 

3.  When  bills  or  notes  are  sent  to  a  banker  without 
special  instructions,  it  will  be  presumed,  from  his  occupa- 
tion as  a  banker,  that  he  gets  them  merely  as  a  factor  to  re- 
cover payment,  and  the  property  of  them  will  still  remain 
with  his  principal.  Thus,  in  a  case  ^  where  a  party  who 
had  an  account  with  a  banker,  sent  him  certain  bills,  with- 

'  Ex^aarU  Aitken,  2  Madd.  192.  *  Bruce  v.  Hurley,  1  Stark,  24t, 

*  'Giles  0.  Perkins  and  others,  9  East.  12^  per  Lord  EUenbonmgfa,  whodelU 
vered  the  judgment  of  the  Court  of  King's  Bench. 
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out  Uny  precise  inatractaons  respecting  f&env  md  the  hak* 
er  failed)  while  he  owed  this  oistomer  a  baknce 
dently  of  the  bills,  the  latter  was  found  entided  to  get 
the  bills  from  the  banker's  assignees,  as  it  was  ]ieid  thai  he 
hid  placed  them  in  the  badker's  hands  merely  to  vaoover 
payment*  The  same  decision  was  given  under  ainiSar  cb^ 
cumstances  in  another  case^  ^  where  it  was  held  that  the  or* 
enmstance  of  bills  being  entered  generally  in  the  faadkcr's 
books,  and  not  written  diort,  did  not  transfisr  the  pcopcrtj 
from  the  customer,  unless  his  concurrence  in  this  mode  of 
entering  them  was  proved,  or  might  be  inferred  firom  the 
course  of  dealing  betwixt  the  parties.  In  a-,  later  case,  *  it 
was  held  that  the  banker  must  be  presumed  to  hove  got  the 
bills  only  as  a  factor,  and  that  he  must  redargue  this  pR- 
sumption  by  contrary  proo£  It  will  not  obviate  anch  s 
presumption  that  the  banker  has  entered  the  bills  m  Us 
books  as  cash,  imless  the  customer  has  been  allowed  a  ere* 
dit  on  account  of  them,  and  has  drawn  upon  it.  He  camiot 
otherwise  be  bound  by  such  entries  to  which  he  is  no  pai^* ' 

>  Exports  SargeuAp  1  Bowi  163b 

'  HionuoD  o.  GtlM»  2  Baniew.  and  Cr«sw.  422. 

'  No  r^ard  was  paid  to  such  entries  in  Giles  v,  Befkfais»  799,  aola  3^  or 
in  «r parte  Aitken,  70^  note].  InevparteSaigeant,  1  Rose^  ISS^^Aanay*- 
tf  hcving  an  account  with  a  banker,  on  wlocli  tiwK  was  a  balaaca  m  isai 
at  the  time  of  the  letter's  bankroptayy  dMnandnd  eertain  bills  not  4aa  al 
bankruptcjv  which  had  been  lemitted  by  him  to  the  bankers  witiiaatanyi 
cial  instructions^  and  had  been  entered  in  thdr  books  as  cash,  Lord 
Eldon  held  that  this  last  drcumstance  could  not  affisd  his  claim  to 
the  entry  had  been  made  with  bis  concnmnee,  or  nnlsas  iho 
between  the  parties  indicated  that  Aey  were  re^stded  as  CBah»  i 
mitter  drew,  or  became  entitled  to  draw  on  tbe  cvedit  of  them, 
of  bills  remitted  was  also  disregarded,  when  made  without  the 
▼ity,  in  Thomson  v,  Giles,  anU,  note  2.  In  this  ease,  too»  the 
of  a  customer  being  entitled  to  draw  on  tbe  credit  of  d^osited  bills, 
sufficient  to  prove  that  they  were  transferred  io  ihe holder,  it  being pivifdhy 
othar  drcumslanoea  that  they  were  not  distMmnted. 
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But»  on  the  c^her  hand,  Mdy^  When  bills  sent  to  a  jiienker 
are  entered  short  in  his  book99  in  other  words,  when  the 
amoont  is  entered  in  an  inner  cdumn,  and  is  not  carried 
out  till  the  bill  is  paid,  so  that  it  does  not  enter  at  all  into 
the  account  between  the  parties,  such  an  entry  forms  the 
best  evidence  that  the  banker  has  got  the  biU  merely  as  an 
agent  to  recover  payment,  subject  merely  to  a  lien  for  bis 
indemnity  against  his  own  acceptance.^ 

5.  The  case  where  the  remitter  has  a  current  account 
with  the  banker  admits  of  several  distinctions.  A  remit- 
tance of  bills,  not  for  any  specified  purpose,  but  to  the  ge- 
neral account,  will  render  the  bills  the  property  of  the  bank- 
er, s  But  if  one  bill  is  sent  expressly  for  the  purpose  of  rer 
tiring  another,  this  is  a  specific  appropriation,  which  will 
prevent  the  banker  firpm  acquiring  the  property  of  the  bill 

*  Fitie  the  Ijord  .Chance]]or*iqpiiiionlner/N»f«  Sergeant,  800,  note  1 ;  in  «r 
parU  Bowton,  17  Ves.  431 ;  and  in  ae pajrtfi  Waring,  19  Ves.  34a.  Videniaq 
»  parte  The  Burton  Bank,  2  Rose,  162-^  and  ex  parte  Harford,  id.  163,  where 
all  sodi  IttQa  entered  short  were  ordered  to  be  giTen  up,  on  the  remitter  indenw 
oiiytng  the  banken  agnnst  their  acceptances  for  the  remitter's  behoof.  Hie  au- 
thority of  eg  parte  Waring  on  this  subject  was  also  recognised  by  the  Vioe- 
Chancellor  in  ex  parte  Flarr,  Bucks,  B.  C.  191,  though  the  case,  which  depenidjed 
on  a  xuimber  of  spedalties,  was  not  finally  decided.  It  was  held  in  that  case^ 
tfaat  after  bankers  had  recovered  enough  of  cash  on  part  of  the  short  bills  depo- 
sited with  tiieni,  to  meet  their  own  acoeptanceSy  their  aaaigneas  could  not  retain 
the  residue  of  the  short  bills  against  the  depositor. 

'  This  waa  held,  under  similar  circumstances  to  those  now  stated,  in  Bent  v. 
Puller,  5  T.  R.  494^  where  a  party  haying  a  current  account  with  a  banking- 
house,  consiating  on  one  side  of  drafts  accepted  by  thesn  for  him,  and  on  the  other 
of  remittvieea  sent  by  him  to  meet  these  drafts,  po  which  there  was  a  ba« 
lance  a^uist  him ;  and  haTiag  renuttsd  bills  genendly  to  this  account,  it  was 
held  by  the  Court  of  King's  Bench,  that  as  there  was  no  specific  appropriation 
of  these  bills,  diey  must  be  considered  as  transferred  to  the  banker  on  the  general 
account,  and  pould  not  be  reclaimed  by  the  remitter,  though  he  had  been  obliged, 
in  consequence  of  the  banker's  failure,  tfi  retire  the  bills  accepted  for  him  by 
them.  Vfde  to  the  same  effect  ex  parte  Flovrnois,  cited  in  e^  parte  Oursell, 
Ambler,  2S7. 
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Ottt^y  precise  instructions  respatftiiif  '  4  two  parties  \fere 
er  &iled,  while  he  owed  this  eogto/'  g  an  each  othw,  and 
dentlj  of  the  bills,  the  Litter  was  /  Jiem  drew  bills  on  the 
the  bills  from  the  banker's  as«f/>'' jtered  in  a  particular  ao 
h*Ki  placed  them  in  the  htu^*/.  remittances  to  answer,  and 
payment*    The  same  dedr^^xlls  nearly  for  the  amount  of  the 
cumstances  in  another  c^'/«ceiyers  promised  to  enter  to  the 
cumstance  of  biUs  br  ^  so,  it  was  decided  that  there  was  a 
books,  and  not  wrilVj^^  of  these  bills,  and  that,  on  the  recei- 
from  the  customry^e  remitters  were  entitled  to  have  back 
entering  .them^r^ained  unnegotiated  in  the  hands  of  hi» 
course  of  ^''yy^^cse  bills  were  assunilated  to  goods  consigii- 
^  ^^5  y^^**'"^  ansold  at  the  time  of  the  bankruptcy.  In 
bills  on  j^^^  s  arising  out  of  the  same  bankruptcy,  where 
****^  /ir/io  had  been  in  the  practice  of  drawing  and  re» 
P*^    tnl^  irith  another  party,  and  who  had  drawn  bills  on 
'  p«r^>  which  were  accepted,  remitted  two  bills,  not  on 
J^mit  of  the  sum  due  by  him  to  them,  (since  he  was  their 
^^tor  in  the  general  account  between  them,)  but  to  an- 
g^er  what  was  reigaining  for  them  to  pay  on  his  liccount,  this 
1^05  held  to  be  an  appropriation  of  the  bills  to  payment  of 
fhe  acceptances  made  for  his  behoof;  and  therefore,  as  these 
acceptances  were  not  paid  on  account  of  the  bankruptcy  of 
the  acceptors,  he  was  found  entitled  to  recover  back  the 
bills  from  their  assignees.     In  a  more  recent  case^  ^  where 
certain  bills,  sent  indorsed  to  bankers  by  a  customer,  were 
credited  to  him  for  their  full  amount^  without  deducting  dis- 
count, and  he  was  allowed  to  draw  for  their  amount,  provid- 
ed he  either  indorsed  them,  or  gave  the  bankens  a  guarantee 

'   *  This  doctrine  is  laid  down  by  Lord  Kenyon  and  Buller,  J.,  in  Bent  Si 
Puller,  801,  note  2. 

*  Ex  parU  IXimas,  1  Atk.  232,  2  Yes.  £62. 

*  Ex  parte  Ournell,  ^mbl.  297. 

*  Thomson  v.  Giles,  2  Bamew.  and  Cresiw,  422. 
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but  he  being  also  charged  in  the  banker^s  ao- 
st  on  all  cash  payments  to  him  from  the 
^^  ^xOf  and  on  payments  in  bills  from  the 

'^  7ere  paid,  and  being  credited  in  the 

c^  Anents  made  by  him  in  cash  or  in  bills,  it 

ky  .16  bills  above  mentioned  could  not  be  consi** 

«  ^counted  or  bought  by  the  banker,  and  that 

^  that  depositor,  on  the  cash  balance,  independent-i 
.  the  bills,  being  in  his  favour,  might  reclaim  them 
.tcm  the  banker's  assignees.  The  charging  of  interest  a-> 
gcunst  him  on  bills  and  cash  paid  for  him,  and  the  allowing 
him  interest  on  cash  and  on  the  bills  remitted  by  him  from 
the  time  when  they  fell  due,  excluded  the  idea  of  the  bank- 
er's having  discounted  the  bills  so  remitted  by  him.  .  The 
same  doctrine  was  laid  dowh  in  another  case,  to  be  afterwards 
noticed.  ^  It  was  not  held  to  make  any  difference  on  this 
claim,  that  the  banker  had  been  in  the  habit  of  circu- 
ladng  such  bills  without  the  customer's  knowledge.  It 
seems  to  follow  ajbrtioriy  that .  such  bills  are  not  be  consi- 
dered as  discounted,  or  otherwise  transferred  to  the  banker, 
when  the  customer  is  only  allowed  to  draw  for  part  of  their 

amount 

6,  When  a  person  deposits  with  a  banker  bills  at  long 
dates,  and  receives  from  him  biUs  at  shorter  dates  on  the 
security  of  them,  the  long-dated  bills  are  still  the  remitter's 
pr6perty,  and  he  may  reclaim  them  from  the  banker's  as- 
signees, provid^  he  restores  the  short  bills,  or  makes  pay- 
ment of  them.  Thus, «  a  party  having  deposited  certain 
long-dated  bills  with  bankers,  on  condition  of  being  allow- 
ed to  draw  for  a  certain  sum,  (after  deducting  commission, 

■  Ex  parte  Pease,  19  Ves.  25,  et  seq. 

■  Fferke  V.  EUasod,  I  East.  544.  T^c  general  doctrine  st^,ted  in  the  text  was 
also  laid  down  by  the  Lord  Chancellor  in  ear  parte  Twogood,  19  Ves.  232. 
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thus  remitted. '    In  anotber  case^  ^'where  two  parties  irere 
in  the  habit  cf  drawing  and  redrawing  on  each  other,  and 
kept  separate  accounts,  and  one  of  th^n  drew  bills  on  the 
other,  which  he  desired  to  be  entered  in  a  particular  so 
count,  and  promised  to  make  remittances  to  answer,  and 
having  thereafter  remitted  bflib  nearly  for  the  amoimt  <^tiie 
acceptances,  which  the  receivers  promised  to  enter  to  the 
same  account,  and  did  so,  it  was  decided  that  there  was  a 
'specific  appropriation  of  these  bills,  and  that,  on  the  recei- 
ver's bankruptcy,  the  remitters  were  entitled  to  have  back 
such  of  them  as  remained  unnegotiated  in  the  hands  of  his 
assignees.     These  bills  were  aaamilated  to  goods  consign- 
ed, but  remaining  unsold  at  the  time  of  the  bankruptcy.  In 
another  case,  ^  arising  out  of  the  same  bankruptcy,  where 
a  party  who  had  been  in  the  practice  of  drawing  and  re^ 
drawing  with  another  party,  and  who  had  drawn  biUs  on 
this  party,  which  were  accepted,  remitted  two  bills,  not  on 
account  of  the  sum  due  by  him  to  them,  (since  he  was  their 
creditor  in  the  general  account  between  them,)  but  to  an- 
swer what  was  reigaining  for  them  to  pay  on  his  account,  this 
was  held  to  be  an  appropriation  of  the  bills  to  payment  of 
the  acceptances  made  for  his  behoof;  and  therefore,  as  these 
acceptances  were  not  paid  on  account  of  the  bankruptcy  of 
the  acceptors,  he  was  found  entitled  to  recover  back  the 
bills  from  their  assignees.     In  a  more  recent  case,  ^  where 
certain  bills,  sent  indorse^  to  bankers  by  a  customer,  were 
credited  to  him  for  their  full  amount^  without  deducting  dis- 
count, and  he  was  allowed  to  draw  for  their  amount,  provid- 
ed he  either  indorsed  them,  or  gave  the  bankens  a  guarantee 


r 

'   *  This  doctrine  is  laid  down  by  Lord  Kenyon  and  Bullery  J.,  in  ficot  «i 
Puller,  801,  note  2. 
'  Ex  parte  IXinun,  1  Atk.  232,  2  Ves.  582. 

*  Ex  parte  Oumell,  ^mbl.  297. 

*  Thomson  v.  Giles,  2  Bamew.  and  Cresiw,  422. 
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for  payment ;  but  he  being  also  charged  in  the  banker^s  ao- 
oottnt  with  interest  on  all  cash  payments  to  him  from  the 
time  of  making  them,  and  on  payments  in  bills  from  the 
time  when  the  bills  were  paid,  and  being  credited  in  the 
same  way  with  payments  made  by  him  in  cash  or  in  bills,  it 
was  held  that  the  bills  above  mentioned  could  not  be  ccaisi-* 
dered  as  discounted  or  bought  by  the  banker,  and  that 
therefore  that  depositor,  on  the  cash  balance,  independent** 
ly  of  the  bills,  being  in  his  favour,  might  reclaim  them 
fr<mi  the  banker's  assignees.    The  charging  of  interest  a-> 
gainst  him  on  bills  and  cash  paid  for  him,  and  the  allowing 
him  interest  on  cash  and  on  the  bills  remitted  by  him  from 
the  time  when  they  fell  due,  excluded  the  idea  of  the  bank- 
er's having  discounted  the  bills  so  remitted  by  him.  .  The 
same  doctrine  was  laid  dowh  in  another  case,  to  be  afterwards 
noticed.  ^    It  was  not  held  to  make  any  difference  on  this 
claim,  that  the  banker  had  been  in  the  habit  of  circu- 
lating such  biUs  without  the  customer's  knowledge.      It 
seems  to  follow  aforUofri^  that. such  bills  are  not  be  consi- 
dered as  discounted,  or  otherwise  transferred  to  the  banker, 
when  the  customer  is  only  allowed  to  draw  for  part  of  their 
amount 

6.  When  a  person  deposits  with  a  banker  bills  at  long 
dates,  and  receives  from  him  biUs  at  shorter  dates  on  the 
security  of  them,  the  long-dated  bills  are  still  the  remitter's 
property,  and  he  may  reclaim  them  from  the  banker's  as- 
signees, provided  he  restores  the  short  bills,  or  makes  pay- 
ment of  them.  Thus,  ^  a  party  having  deposited  certain 
long-dated  bills  with  bankers,  on  condition  of  being  allow- 
ed to  draw  for  a  certain  sum,  (after  deducting  commission, 

>  JEjr  ]pafiA  Pease,  19  Ves.  25,  ef  seq. 

'  Ftoke  V.  £l]|}soii,  1  East.  544w     The  general  doctrine  stated  in  the  text  was 
Aliso  laid  down  by  the  Lord  Chancellor  in  tx  parte  Twogood,  19  Ves.  232. 


fcc.,)  ^  two  or  three  months  without  rene^ral,  which  he  did} 
aii4  the  bankers  haidng  aqcepted  his  ihrafts,  but  fliiliiig  he* 
&re  their  acoeptsnees  beopne  duc^  so  thiit  they  came  back 
upon  himi  he  jras  found  entitle^  upon  ^ving  them  up  to 
thf  banke^r's  assignees,  to  have  back  the  bills  deposited  by 
him,  in  respect  they  had  not  been  discounted,  but  merdy 
impledged  in  security  of  the  drafts.  On  the  other  hand,  i|i 
a  pase  ^  where  a  person  had  an  account  with  a  bank  in  Lit 
rerpool,  on  the  cr^trside  of  which  were  entered  all  <»sh 
paid  or  bills  deposited  by  him  with  thmi,  and  on  the  de^ 
bit*side  all  cash  paid  to  him,  or  bQls  paid  on  his  ac- 
count, s<Hne  of  which  bills  were  made  payable  at  a  house  ip 
London,  consisting  of  two  partners  of  th^  Liverpool  house, 
and  he  having  proposed  to  the  Liverpool  house  that  they 
shoul4  procure  his  bills  tp  be  paid  by  the  London  honse^ 
as  they  fell  due,  and  having  given  the  former  house  hills 
blank  indorsed  to  provide  for  such  payment,  some  of  which 
bills  they  negotiated,  and  sent  others  to  the  Londpn  house, 
(entering  them  to  his  credit  in  their  own  books,  wUle  the 
London  house  entered  them  to  tl^eir  credit  in  its  books,)  it 
was  decided  by  the  Court  of  Cominon  Pleas,  on  the  tuuik- 
ruptcy  of  both  houses,  that  there  was  no  specific  appropria? 
tion  of  these  bills  to  the  payment  of  the  depositor's  bills,  but 
that  he  had  completely  tr^sferred  his  right  in  them  to  l)ie 
Liverpool  house  on  his  general  account,  trusting  to  them  tq 
apply  them,  according  to  their  discretion,  in  meeting  hi^ 
bills,  which  they  had  accordingly  done,  by  sending  them  to 
the  London  house  on  their  own  generpil  accounts  He  was 
therefore  found  not  entitled  tp  get  bapk  any  oi  these  bills 
from  the  assignees  of  the  London  house,  though  that  house 
had  not  provided  for  the  payment  of  the  jGurst  bills,  so  tha^ 

*  Bolton  V.  PuHer  and  othen,  1  Bos.  $iid  PkiD,  fi39> 
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he  wad  obliged  to  p«y  them  hiiaself.     No  appcopf^iow  d 

the  bills  in  question  tr^s  here  either  expressed  4xr.  implied  ; 

tlie  Mils  were  paid  in  to  the  liiverpool  house;,  not  as  factors 

to  f ecover  payment,  but  with  fiill  powers  to  employ  Ai&» 

by  converting  them  into  cash  or  otherwise,  in  order  to  pro» 

vide  lor  the  other  biHs.     But  this  power  implied  a  com^te 

transferenoe  of  property.     There  are  v^^ious^  other  eases 

wh^e  the  questiea  has  been,  whether  bills  nunitted  by  d 

persoA  to  his  balilter^  to  enable  tkem  to  retix^  other  billsy 

may  be  reclaimed  by  Max  on  his  providing  f^  these  billed 

But  Aat  question  has  always  turned  on  this  poiat,  Whetbert 

there  was  a  crpecial  apprbpriati^  df  the  bills  to  this  pur* 

pose,  4>t  whether  the  remitter  has  merely  traasfSerred  them 

on  his  general  account,  leaving  it  to  his  bankers  to  dispose 

of  them  accordii^  to  their  ^scretion?  ^     Several  diatinc!* 

'  In  «r  pttFi$  Bsamt  10  Vei.  86-^  where  Uia  questUm  fdsteA  to  the  daioMi 

of  several  country  hanks  to  hmre  back  bills  firom  the  assignees  of  a  Londoa 

bank,  (pokd^ro  and  Co.)  with  which  they  had  beeit  deposited,  the  whole  liirWov 

this  subjeet  was  IVdly  and  aaslonaly  discuaaed.     It  is  needless  to  detail  ^  gpo:.' 

cialtles  of  the  flerendeates  of  the  dSfierentbaidcs.   The  priiicipal  points  ruledfqpd 

pear  to  lurrebeen,  l$t,  That  all  bills  sent  to  a  banker  indorsed,  may  be  dicconnu 

ed  ot  pledged,  so  as  to  be  effeetual  to  the  third  parties  to  whom  they  are  ihvk 

traasfervedy  (tSVes.  38^  8nd49.)r^^i  That  when  biUs are  remitted  tofhe  genend 

aeoomit  willMlit  appropriotien,  they  are  the  property  of  the  banker ;  3%,  Tlia* 

when  bills  tf«  sent  with  special  directions  how  to  apply  them^  the  bankerreod^' 

Ting  tbem  under  these  cBvections,  holds  them,  #h^  they  remain  in  his  hiiMto; 

as  thepiTopertyoftheremiUer,  (id.  41-8^.);  4<%>  Ihatit  makca&odtfbreM» 

though  aocli  btlls  are  not  entered  short  in  the  banker's  books,  i#  the  entHes  aarf 

not  communicated  to  the  remitter ;  because,  in  that  case,  they  eeuiiec'fiimv«i<t^ 

denoe  agaillflt  him,  theu^  4i  short  entry  would  have  fiMncaed  goad'  eeidenoe 

^aixist  tfle  banker,  (id.  40-1,  and  51-8.) ;  5<%,  Thit  such  aecoiuiii,'bei^«ttMiv 

are  endence  of  the  tnmsactions  between  the  parties  ftom  the  tSne  wlien  they  as» 

commtuticsated' to  die  retlftitten;  and  ^tM,  if  the  latter  9n  chatged  with  faucreat  on 

all  payments  made  to  tliem,  wlul^  interest  is  not  ailew«d  ttaau  on  bflls  seadttid 

pscept  from   tiie  time  When  they  beoolne  due,  this  is  ewidiBiice  tfaatfuah  bills 

ivere  not  distfounltsd,  burfcaatfnei  te  ptdpet^  of  the  readtters  till  theybecanis 

lue,  (id.  38^9,  40,  58:) ;  00^^,  llmtadedarallonby  thebiidtcrsdiat  therhold 
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tions,  applicable  to  diffisrent  circumstances  in  whicb  this 
question  has  occurred,  are  stated  in  the  notes. 

We  shall  now  consider,  Sdlf,  What  power  a  banker  or 
iactor  has  over  bills  or  notes  entrusted  to  him  either  as  &€- 
tor  or  banker? 

If  a  bill  or  note^  though  remitted  to  a  banker  or  factor 
for  some  limited  purpose,  is  indorsed  to  him  absolutely,  or 
is  blank  indorsed,  or  made  payable  to  a  third  party,  so  as  to 
be  transferable  by  delivery,  any  third  party  to  whom  he  may 
transfer  it  will  have  a  full  right  to  it,  though  the  transfe- 
rence should  be  made  in  violation  of  the  agreement  be- 
tween him  and  his  constituent  This  consequence  results 
from  the  unlimited  nature  of  his  title  ex  facie  of  the  docu- 

the  bills  "  in  raunre  and  at  your  dlipoMl'*  will  hsTe  llie  tame  cfifaet;  7l%,  That 
a  pennisaioa  by  Ae  remitters  to  discount  or  negotiate  certain  biUs,  in  order  fo 
reduce  the  cash  balance,  cannot  extend  beyond  the  bills  as  to  which  it  ia  ^ren, 
or  tmafer  the  iiropeity  of  other  bills  remitted  to  the  bankers^  (id.  53;  55^7)  ; 
■adf  8Cl%9  That  even  when  audi  permission  is  extended  generally  to  all.biUs  le- 
mitledy  yet  if  it  was  given  for  a  limited  purpose*  <•  9*  to  keep  the  advances  and  re- 
eeipts  of  cash  equal,  this  purpose  limited  the  permisaon ;  or  even  when  te  pcr- 
mtnUm  was  given  for  general  purposes,  yet  if  it  waa  not  exercised,  the  light  to 
the  bills  Btin  remained  with  the  remitters,  since  the  bankers  cannot  make  them 
tficir  own  property  in  any  otiier  way  than  that  pointed  out.  (id.  60-1.)  Tina  favt 
doctrine  waa  held  ui  ejr  /Hvis  Madiaoo,  mentioned,  1  Rose,  Ml,  wImtb  certain 
hills  having  been  remitfted  to  bankers  by  a  customer,  with  instructiona  not  to  dis- 
count them  unless  his  account  was  overdrawn,  and  the  bankers,  instead  of  die- 
cwmting  them,  having  chaiged  interest  <m  the  sums  overdrawn,  the  bills,  iHiich 
had  been  entered  short,  were  ordered,  on  the  bankruptcy  of  the  banker^  to  be 
deiiMred  back  to  the  remitfeen. 

•  In  te  jMTfe  Buchaaan,  19  Ves.  901,-  short  bills,  (t.  e.  biUs.  colsred  dual,) 
wWch  had  been  remitted  by  the  holders  to  their  bankers  .in  London, 
dered,  on  the  bankruptcy  of  te  banker^  to  be  delivered  up  by  ^leir 
to  the  remitters,  on  the  hitter  .allowing  a  iqActet  sum  to  be  retained  fiir  \ 
ihg  the  UUe  which  the  banken  hadaoccpted  on  their  acow^*it» 

la  «r  pagt^  Clayt<m,  cited  8  Chrislian'a  Q.  L.  167.  tiae  apse  o^der  was 
fiar  iMtftation  of  oettain  shqpt  billa  renutted  to.baaken,^ 
41  ibe  bills  wlndi  these  bankers  had  accepted  on  his  aooomt 
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ihent  *  Nor  is  it  every  restriction  of  his  right,  even  ex  facie 
of  the  bill  or  note,  which  will  render  an  indorsement  or 
transference  by  him  ineffectual.  *  But  when  a  bill  or  note 
is  made  payable  to  him  on/y,  or  to  him  for  the  indorser's 
use,  this  will  prevent  him  from  indorsing  it  for  his  own 
behoof,  though  not  from  discounting  it,  as  he  may  be  held 
to  have  discounted  it  on  account  of  his  constituent ;  ^  or 
when  it  is  ordered  that  the  amount  of  the  bill  or  note 
should  be  credited  to  the  indorser^s  account^  ^  his  power  of 
transference  will  be  restrained  whether  he  is  payee  or  .in- 
dorsee. 

Independently,  however,  of  the  power  of  transference 
which  a  banker  or  other  factor  may  or  may  not  have  over 
bills  or  notes  from  the  ex  facie  title  by  which  he  holds 
them,  he  has  a  lien  over  all  such  documents  for  payment  of 
the  balance  due  to  him  by  his  constituent   This  lien  covers 
all  advances  made  and  engagements  entered  into  by.  him 
under  the  same  character  in  which  the  bills  or  notes  are 
given  to  him.     For  instance,  if  they  are  remitted  to  him  in 
the  general  character  of  factor,  he  may  retain  them,  and, 
when  they  are  indorsed  to  him,  may  enforce  payment  of 
them,  to  the  extent  of  all  advances  made  by  him  under  that 
character ;  or  if  they  are  remitted  to  him  as  banker,  they 
may  be  thus  used  in  security  of  advances  made  or  engage- 
ments contracted  by  him  for  his  customer,  in  the  character  of 
banker.  ^     But  bills  or  notes  deposited  with  him  merely  as  a 

■  Ccdliiis  V.  Martin,  I  Bot.  and  Pall.  651,  and  jmt  Eyre,  C  J.»  in  Bolton  v. 
PtoUer,  id.  6S9L     VHb  CSiapter  on  Indonation,  (Ode,  287. 
«  Aida^  286.  '  AnUy  88&.9.  «  Atde,  SOIA 

*  Ar  liOrd  Ettenboroug^  in  Giles  o.  F^kina,  9  East  li.  But^  indeed,  tiM 
aame  doctrine  b  implied  in  all  the  caaes  already  dted,  where  bills  or  notes  were 
dqioaitod  with  a  banker  on  the  remitter's  genersl  aceoimt,  since,  the  daim  for  re^ 
titdtioii  of  tbeni,  in  all  tbesecases,  proceeds  on  tlie  assumption,  that  the  customer 
baa  rditirod  the  banker  from  advancea  made  or  engagements  entered  into  on  his 
account.      In  Scott  and  others^  v.  Franklin,  15  East,  a  banker  was  found  cn- 
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banker,  cannot  be  retaiined,  or  payment  of  them  recovered, 
for  advances  made  bj  bim  generally  as  factor;  nor,  when 
they  are  deposited  widi  him  as  factor,  can  tHey  be  retained 
in  security  of  advances  made  by  him  in  any  otbcr  diMrae* 
ter.  ^  Farther,  his  lien  does  not  extend  to  bUls  or  notes 
aj^ropriated  by  the  customer  (when  he  reeaitted  them)  to 
a  special  purpose ;  since  the  banker,  by  taking  them  under 
this  ocmdition,  has  excluded  any  generd  elaira  of  lien.  * 
He  himself,  too,  renounces  his  lien  over  a  bill  or  note  when 
he  discounts  it,  whether  diis  is  done  l^  giving  money  for 
it,  or  by  appropriating  it  to  the  payment  of  certain  ad* 
vances  already  made  by  ^im.  ^  But  he  does  not  thereby 
renounce  his  lien  over  other  bills  or  notes  not  so  dis* 
counted,  which,  on  the  contrary,  he  is  still  entided  to  re- 
tain for  his  general  balance,  though  that  ^ould  be  com- 
posed in  part  of  the  amount  of  ibe  discounted  bills.  ^  It 
may  be  justly  doubted,^  whether  bankers  are  entitled  in  their 
account  to  charge  interest  in  the  form  of  discount  on  the 
particular  bills  discounted,  whether  the  general  balance  of 

titled  to  eiact  payment  firom  tiie  diawwr  of  ft  bill  indorsed  to  and  depoatad  mlli 
bim,  to  tlie  extent  of  his  balanee^  tliough  the  remitter  had  offered  gtatent^f  to 
pay  the  balance,  if  any  wom  chie. 

>   Vide  2  Bell,  125. 

*  VuU  2  Belly  194.  Ibe  same  doctrine  ia  implied  in  Lord  Kenyon*s  opinion 
in  Davis  o.  Bowaher,  6T.  R.  491,  and  was  alsoliddby  tfaeOoiirtof  Gommon 
Flco»,  in  Kisy  o.  Flint,  8  TwnL  SI,  where  H^  qivntian  wa^^  wbethcr.aJall  4n^ 
posited  with  a  banker  for  the  sped&c  purpose  of  raising  money  on  it,  codd  not 
bo  lylaimed  l>y  the  depositor's  assignees,  qn  tii^  repoying  the  booker  the 


ney  which  he  had  advj^aasd  on  iv  or  whocber,  ho  ooM  «Nin  ^.te  lasi 
iplbolenoe.  Hie  Court  decided  .in  .fiivour  of  the  assignees.  I^  epmiil  ■•- 
tore  .of  the  deposit  was  hejU  to  ex^ude  apyjrleo  of  muAMs)  ceedit.  Una,  Jiidg- 
apam  WIS  aftenmKds  affimed.op  j»i.  application  bj  the  binkcr  for  n^ief  lo.  te 
Court  of  Chanotvy.    ExpgrtB  Flin%  I  Swawl.  SQL 

.  *  This  WM  admitted  with  regHtd.to  W^  iippsy^riated^  l«i>  ocrtoio.^HKMl  nrfr 
laa^  in  Di^vis  i^.  Bowiher,  note  1. 
*  thiy  wa%de4ided.m  Davis  v.. Bovssbwi. note  I. 
'  Vidi  hotd  Kenyon's  opinion,  ibid* 
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the  account  is  in  their  fatoor  or  not ;  and  (bu$»  ev^  sup- 
poang  these  bills  have  been  paid,  to  deduct  the  discpunt 
firom  their  amount  as  credited,  and  retain  the  undiscounted 
hills  to  nmke  up  the  di£ference«  This  would  be  to  ttpfly 
the  undiscounted  bills  indirectly  in  payment  of  the  discount; 
whereas  they  are  only  i^plicable  to  the  general  balance,  of 
which  this  discount  forms  to  part,  because  it  relates  exdu- 
sivriy  to  the  particular  bills  discounted* 

If  a  bill  is  discounted,  the  discounter,  though  he  may  rank 
for  the  full  amount  on  the  estate  of  each  of  the  obligants, 
can  only  do  so  to  the  efiect  of  recovering  the  amount  of  that 
bill ;  so  that,  if  he  has  recovered  19s.  per  pound  on  it  from 
the  other  obligants,  he  cannot  rank  on  his  customer's  esta^ 
io  the  effect  of  recovering  more  than  the  remaining  Is.  per 
pound  due  upon  it  On  the  other  hand,  if  the  bimker  or 
factx^  hdldf  the  bill  as  a  security  for  his  general  balance,  he 
may,  notwithstanditig  his  possession  of  it,  rank  on  his  cus- 
tomer's estate  for  the  whole  balance,  since  the  bill  is  given, 
not  as  a  substitute  for  his  claim,  but  in  fiurther  security  of  it  • 
and,  if  part  of  the  balance  is  still  unpaid,  he  may  then  ran)c 
for  the  &11  amount  of  the  bill  on  the  estates  of  the  other  ob» 
*  ligants,  to  the  eflSsct  of  making  up  this  deficiencjr.  ^  In 
England,  he  is  allowed  to  prove  on  such  bills,  to  the  effect 
of  indemnifying  him  tor  other  bDls  accepted  by  him  on  ac- 
count 6f  his  customer,  though  not  yet  due ;  bpt  he  cazmot 
draw  a  dividend  till  these  his  acceptances  are  paid.  ' 

A  banker's  lien  does  not  extend  to  bills  left  with  him  sole- 
ly fpT  discount,  but  which  he  has  refused  to  discount;  for 
they  have  beei^  placed  in  his  hands  for  a  purpose  exclusive 
of  die  lien.  '  But  his  lien  extends  to  all  bills  and  notes  de« 
posited  with  him,  whether  they  are  indorsed  or  not  ^  When 

*  Ptr  die  Lord  Chancellor  in  er  parte  Bloibam,  8  Ves.  688^  mhniag  to  tm 
parU  Meydwell,  Gooke*s  B.  L.  179.  *  2  BeU,  18& 

*  P§r  Lord  EUenborough,  in  Gilet  v,  Fterkins,  9  East  14p.     In  Jourdaine  v. 
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they  are  placed  in  liis  hands  bbaik  Indorsed,  or  are  indorsed 
to  him  specially' without  any  nestrictioDi  of  his  title,  he  ouj 
efibctually  impledge  them  with  a  third  party  for  his  oira 
debt  1  For  his  customer  has^  entrusted  him  widi  the  M 
power  of  transferring  sijich  bills,  either  by  way  of  pledge  or 
for  any  other  value,  so  as  to  enable  him  to. give  a  oompletie 
right  to  the  transferee.  But  when  a  bill  or  note  is  so  in- 
dorsed as  to  exclude  his  power  of  transference^  or  when  it 
is  deposited  with  him  unindorsed,  he  cannot  convey  it  even 
to  the  extent  of  giving  the  same  right  of  lien  over  it  wfaick 
he  himsdif  had ;  since  his  right,  exfaae  of  the  dommcntt 
is  limited  to  the  security  resulting  frcmi  the  mere  poaseasioa 
of  it. 

We  shall  now  consider, 

III.  The  effect  of  bankruptcy  or  insolvency  on  the  cUas 
arising  against  die  bankrupt  estate  from  bills  or  notes.  Tliese 
claims  shall  be  discussed  with  reference, 

1.  To  the  case  where  the  bankrupt  estate  has  no  counter* 
clainis  against  the  person  having  right  to  tlie  bill'or  note^  and, 

2.  To  the  case  where  it  has  such  counter-daims* 
The  last  head  will  lead  us  to  discuss  the  doctrine  of 

pensation  and  retention  as  applicable  to  bills  and  note% 
dier  when  the  holder  of  the  bill  or  note  pleads  it  in  extinc- 
tion of  another  debt,  or  when  its  currency  is  stopped  by  the 
holder's  bankruptcy,  so  as  to  render  it  liable  to  a  plea  of 

Lefevn^  1  Esp;  66,  Lord  Kenyon  found  »  banker  entitled  to  retain  a  uatm 
winch  had  been  deposited  with  him,  and  entered  short  in  bis  custaner^a  aD> 
count,  in  security  of  a  general  balance 'azising  from  Mils  which  he  had 
ad  for  the  customer,  and  which  had  turned  out  bad.  It  waa  held  to 
difference  that  tiie  discounted  bills  weia  eoteced  ip  a  sipanta  aceouat  fioaa  the 
cash  account,  in  which  the  note  in  ^estion  had  been  entsred. 

>  Vide  Collins  v.  Martin,  and  other  cases  imls,  887.  ViJk  alao  Ii^jUb  r. 
Bnice  anidothcnicreditan  of  Jd'GaoiK^  and  Co.,  17di  June  1817,  8  BcH^  18^ 
note  2. 
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compensadon  or  retention  by  any  of  the  obligants  in  it.  Ha* 
ving  thbs  examined  it  in  its  simple  form,  we  shall  then  con- 
sider its  application  to  the  case  of  bills  or  notes  held  by  two 
bankrupt  estates  against  each  otheri  and  particularly  how 
far,  and  under  what  limitations  it  is  applicable  to  the  case  of 
bills  or  notes  granted  by  two  different  parties  for  each  other's 
accommbdadbn,  in  the  event  of  both  parties  becoming  bank- 
rupt. 

I.  The  subject  included  under  this  head  shall  be  consi- 
dered, 

1.  With  reference  to  the  churn  of  the  holder  or  creditor 
in  a  bill  or  note. 

The  holder's  title  to  any  bill  or  note,  ex  fade  forms  a  pre- 
sumption of  onerosity  and  bonaftdes  in  his  &vour,  which,  in 
Scotland,  ^  under  the  exceptions  already  mentioned,  cannot 
be  disproved  unless  by  his  own  writ  or  oath.     The  extent 
of   bis  claim  on  it,  in  these  circumstances,  is  nearly  the 
same  as  it  would  be  against  solvent  parties,  in  which  view  it 
has  been  already  discussed.  ^    The  only  difference  is  one 
established,  in  the  event  of  the  debtor's  sequestration,  by  the 
54  Geo.  III.  c.  187,  $  49,  which  enacts,  regarding  the  mode 
of  settling  interest  on  debts  ranked  under  a  sequestration, 
that  ^  the  principal  stun  of  each  debt  on  whidi  interest  is 
<<  chargeable,  together  with  the  bygone  interest  dite  upon  it, 
*<  if  there  be  any,  shall  be  accumulated  as  at  the  date  of  the 
«<  said  first  deliverances,"  oii  the  petition  for  sequestration, 
in  order  that  the  different  dividends  maybe  counted  on  such 
accumulated  sums,  or  on  the  principal  sums  when  the  debts 
bear  no  interest,  or,  in  the  case  of  future  debts,  on  the  prin- 
eipal  sum,  under  deduction  of  interest  for  the  time  that  the 

'  AmU,  U^  tt  teq,  *  iinte,  615,  e<  Mg. 
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d^t^  h^.  stiU  &>  !ruo^  widoKHit  eoiaMw^  intenesl  ok  ibtwe 
diQQis  fmi*  tine  4»te  0f  tb^  &tst  aeUv«lr4iwe(  bm  Ihtt  thiet 
W^it()r  jfbrtU  •be  ^ntitted  td  ^laam  kKff  i^t  irom  fbal  dalei  4ii 
itm  ^ifoU  of  9m}i  murvh  ffQm  aoj  balance  wUdi  bu^  re* 
Wm  i^ftet:  ^e  fUl  yarns  taikked  hate  beeil  paid»  Acoord- 
log  to  jthifi  aaa^Uoibaty  the  eeoainalatii^  mua  ranked  on  ktr 
cflfnat  of  h  UU  or  nole  ^ebdy  <doe  will  ednaiaC*  lil^  Of  its 
amount;  2dZy,  Of  interest  from  its  date,  in  caseofnoiHM- 
ceptance,  or,  if  it  is  accepted,  from  the  term  of  payment;  or, 
3(%  Ukkt^reit  kas  bead  stiptilated  jb  fhebiU,  Aod  •  cha^ 
has  been  given  for  it  as  well  as  for  the  principal  soiOy  ih^ 
intfltaal  acicrutog  froiti  die  d4t^  of  demmetatioii  w«U  te  join- 
ed to  the  principal  sum,  and  the  arrears  of  intaraat  dile  oai 
tUaMGuinidatiwli^iMi  at  tha  dMe  of  Ae  aecjpietltotian  Yill 
ba  a4d0d  tp  it^  ^  o^rdfiT  (o  ^eompliste  the  ^wm  to  be  lAidmL 
The  axchange  and  btber  damngiss  and  ^peiaaea  mtial  like- 
wiae  be  Bdded  tx>  the  sum  ranked.  But  there  does  not  ap^ 
pair  t0  be  any  ground  for  holding  that  arrears  «f  inMrest 
Hre  clnr^eabie  on  thera^  unless  Iheir  amotilit  haa  been  pi»* 
WMsIy  aaaertabied  bja  deeree,  in  wbkh ioaafc iatereat  wnkL 
prbbebly  ba  allowed  on  thete  d^  lium^  froat  the  tmia  a&ca 
they  wurfe  foictorred,  and  a  protest  teketi  ftr  them. 

It  wiil  not  form  ai^  groiind.  of  abiitemeat  froul  thb  hold- 
er's daim,  Idthough  he  has  only  paid  the  amoQUt  of  At 
l^tHT  snote  to  the  fofmer  hoUeiv  undeir  deduelum  of  4i»- 
eoisdt^  ainde  discount  Is  bib  J^gal  eoMptaaation  for  advaodtig 
money  oa  tfte  bifl  or  iMe.  ^  He  may  alao  ptoii^  for  ibe 
Ui  a»aimt  of  a  bill  or  note  4ue  to  bis  iulfao^,  ahhoa^  be 
sbd«4d  hfLYt  k)aid  woly  }0s^  per  {(ouod  for  it^  f6r  a  pffraw 
may  aoqaire  a  bilUlebl*  Vhe  any  other  debt,  by  pmtihaseioo 
what  tiirms  be  pleasds.  ^    Ef^  if  ally  mdora^  poslaeicfr  to 

>  £r;Nirfe  Marlv,  1  Atk.  150;  noUoed  also  in  Cooke's  B.  L.  195^  8th  cdh. 
'  Eg  parte  Lee,  1  P.  Waiuuns,  782;  &  part$  VjjhuA,  17  Vceey,  212. 
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fcbe  obligant  kgumt  ^honi  lie  cdfym^  acquired  the  bill  or 
n(Me  for  Talne,  although  it  is  not  his  immediate  indorsel: 
who  did  So,  the  obBgant  against  whom  he  chdms  camiot  ob- 
ject to  his  light,  since  it  is  as  good  against  him  as  the  rightiof 
the  previous  indorser.    It  may  even  be  held,  that  n  UII  or 
note,  indorsed  expressly  by  way  of  donation,  affords  a  good 
chuiti  for  its  amount  against  all  the  seteral  obligants ;  ^  and 
perha|)s,  though  this  is  tnore  donbtfiil,  that  a  person  grsnt- 
ing  a  note,  or  accepting  a  bill  of  way  of  donation,  may  ther»* 
by  create  a  debt  for  its  amount,  even  in  the  event  of  bis  sub- 
sequent  bankruptcy,  if  die  donation  should  not  be  redocibte 
under  the  act  lOSi,  or  on  the  ground  of  fraud  at  comn)on 
law.    On  the  other  hand,  if  the  holder's  author  has  origi- 
mrily  got  the  bill  or  note  from  a  third  party  for  his  own  ac- 
commodation, the  holder,  if  he  has  paid  fidl  value,  may  claim 
its  whole  amount,  either  against  the  granter,  if  he  is  solvent, 
or  against  his  estate,  if  he  is  bankrupt,  although  he  knew 
when  he  took  it  that  it  was  an  accommodation-bill  or  note. 
Even  if  he  has  advanced  on  die  faith  of  it  a  sum  less  thui 
its  amount,  or  has  taken  it  in  security  of  such  a  sum,  or  has 
received  part  payment  of  this  sum  after  it  was  giveu  him, 
yet  it  has  been  held  in  England,  and  would  probably  be  held 
in  Scotland,  that  he  may  rank  for  the  full  amount  of  the 
hiU  or  note^  to  the  etkct  of  drawing  complete  payment  of 
the  debt  on  account  of  which  he  took  it     It  is  not,  in  this 
case,  Vhtt  toticher  of  his  debt,  but  a  separate  security  for  it, 
in  consideration  of  which  he  has  either  advanced  the  money, 
or  forborne  to  exact  payment  of  it ;  and  he  cannot  have  the 
full  benefit  of  this  security,  uidess  he  ranks  for  its  amount, 
to  the  effect  now  nientioned.    Iki  being  thus  given  as  a  se- 
curity, it  is  applied  exactly  as  it  was  intended,  for  the  ac- 
commodation of  the  party  giving  it.  ^     But  the  holder  caix- 

*  JBr  partB  Kbg,  1  Cooke,  1*77 ;  Ex  parte  Cromiey,  ibid,  and  3  Br.  Ch.  Cm. 
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not  prove  on  auch  a.  security  against  his  own  debtor,  bg«d 
the  actual  amomit  of  hb  debt  ^  It  has  also  been  deddcd,* 
that  a  person  reoetving  goods  bom  his  debtor,  with  pendsf- 
sion  to  sell  them  for  payment  of  his  advances,  but  tliereate 
selling  them  to  a  broker  for  his  own  debtor,  and  taking  bilb 
for  the  price  directly  fircnn  the  debtor,  is  not  entitled  to 
prove  on  these  biUs  against  his  debtor^s  bankrapi  es- 
tate for  more  than  the  amount  c^  his  advances.  It  was 
held  that  such  a  transaction  could  not  be  considered  as  jno- 
perly  a  sale,  but  merely  as  a  return  c£  the  goods,  wherefaj 
the  lien  over  them'  was  renounced,  and  nothing  remained  Imt 
a  personal  claim  for  the  advances.  If  the  creditor  has  re- 
ceived, on  account  of  his  debt,  a  bill  or  note  which  he  his 
failed  to  negotiate,  '  this  must  be  deducted  from  the  son 
for  which  he  ranks,  beoiuse  his  claim  against  the  ddilor  is 
held  pro  tcaUo  to  be  extinguished.  If  a  creditor  has  receifei 
in  part  payment  of  his  debt,  a  draft  or  indorsation,  whkb  is 
reducible,  at  the  instance  of  the  other  creditors,  on  lay  of 
the  grounds  already  mentioned,  this  cannot  be  dedscted 
from  the  sum  for  which  he  is  to  be  ranked,  provided  he  is 
willing  that  it  should  go  into  the  common  fiind.  ^ 


237.  In  thii  kit  case,  tbe  holder  of  the  bill  had  received  part  p^fmert  of 
Ub  debt  after  the  bill  was  gtren  to  him.  JSr/MOte  Bloiham,  6  Ves.  449;|icr  Lard 
Eldon  OuHBoeUor.  In  at  parte  Bloxham,  5  Ves.  448,  Lord  Jjoa^bbanm^ 
ChanoeUor,  had  nilad  that  tha  holder,  m  audi  a  case,  was  not  entitled  to  tmk 
Ibr  more  than  fhe  amount  of  hia  debt.  But  ^  contrary  waa  aAerwaada  ral^ 
by  Lord  Eldon,  in  the  case  now  mentioned ;  and  Lord  Loughboroiitgb'a 
was  accordingly  rerersed ;  6  Ves.  600. 

'  Par  Lord  Chancellor  in  er  partB  Bloiham,  6  Yes.  450.     Una 
jJso  implied  in  atparU  De  IVatet,  1  Bosa's  B.  C.  H. 

'  EgparU  niompson,  18  Yea.  881. 

'  Tliis  doctrine  is  implied  in  Bicfccfdike  «.  Bohnan,  1  T.  B.  40fi^ 
notice  of  dishonour  was  held  to  be  unneceasaiy  in  that  case,  becauit*  the  db««e 
had  no  effects  in  the  drawee's  hands. 

«  9  BeU,  860,  and  liann  v.  Shephcid,  6  T.  R.  79. 
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The  creditor  in  a  bill  or  note  may  claim  upon  it  against 
the  debtor's  sequestrated  estate,  although  it  is  not  yet  due; 
for  the  last  bankrupt  statute,  §  47,  enacts,  <<  That  in  all 
*'  questions  upon  this  act,  persons  to  whom  the  debtor  is  un-* 
der  obligation  to  pay  money  at  a  certain  future  time,  shall 
be  accounted  creditors  deprcBsenH  iai  the  amount  of  the  mo- 
ney, discounting  the  interest  to  the  term  of  payment  speci- 
fied in  the  obligation,  and  may  prove  their  debts  in  the  same 
way  as  other  creditors,  and  shall  be  entitled  to  their  rate- 
able dividenda  accordingly.     In  the  case  of.  a  bond  payable 
by  instalments,  (and  the  same  doctrine  is  applicable  to  a  bill* 
or  note  so  payable),  it  has  been  decided,  that,  although  the^ 
creditor  claiming  and  drawing  dividends  on  the  debt  under 
this  clause  of  the  statute  has  done  so  specially  with  refe- 
rence to  all  the  different  instalments,  yet  if  the  total  sum 
which  he  has  thus  drawn  exceeds  the  amount  of  the  first  in- 
stahnent,  he  is  not  entitled,  in  a  question  of  diligence,  to 
impute  to  that  instalment  only  a  rateable  proportion  of  the 
»^hoIe   dividends  received,  and  then,  after  it  falls  due,  to 
-aise  diligence  against  the  debtor  for  the  balance  as  being 
till  unpaid,  but  that,  with  reference  to  a  question  of  dili- 
rence,  this  instalment  must  be  considered  as  extinguished 
y  the  total  sum  which  he  has  received.  ^     But  this  doc- 
*£7ie    seems  to  be  questionable*     For,   Is^  The  creditor 
not:  entitled,  by  the  ^actment  now  cited,  to  draw  any  di- 
'dend  whatever  on  account  of  the  future  instalments,  ex- 
^pt  by  ranking  specially  for  them ;  and  it  does  not  appear 
>w  <3ividends  thus  received  and  imputed  specially  to  ac- 
>uiit  of  future  instalments  can,  at  the  same  time,  be  im- 
ited,   for  any  purpose  whatever,  to  the  first  instalment. 
rjt^  ^dtjfi  If  these  dividends  were  $o  imputed  in  a  question 
diligence,  the  result  would.be  that  the  future  instalments, 
t%<rithstanding  the  dividends  , thus  drawn  on  account  of 

>  M'Nic  V.  BalmuiDo,  S5th  Hay  1824,  3  Shaw,  60. 
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tkem^  mxiat  be  cansldeted  as  idtogetlier  unpaUl,  to  IhBt  the 
cndiUnr  ;woiild  be  atill  entided^  when  they  became  payable^ 
to  raise  diligenoe  for  their  fiiU  amount*  It  may  be  doubted 
whedier  such  dUigence  would  not  be  much  more  cbaii^ige- 
iUe  than  that  raised  for  the  balance  of  the  first  Instalment, 
under  die  drcnnstaiices  now  mentjoned*  The  case  has  beoi 
aj^pealed. 

It  appears  to  be  setded,  that  a  creditor  ibr  a  fiiture 
debt  mwf  join  in  a  petition  for  the  debtor^s  «equestt«tioD) 
the  statutory  amount  of  his  debt  being  fixed  by  making  the 
deduction  now  specified.  The  statute,  $  15>  authorises  cr^ 
ditors  generally  to  join  in  this  petition;  and  the  only  excep- 
tion is  that  contained  in  $  34,  of  creditors  **  whose  crLaim  up* 
"  on  the  bankrupt  estate  is  merely  contingent,  or  depending 
^  on  an  uncertain  condition.''  It  is  proTided  that  such 
creditors  shall  not  <<  be  entitled  either  to  join  in  tke  peti- 
^  tion  abovi^  mentioned  for  sequestration,  or  to  vote  in  the 
^  choice  of  fi^:tor  or  trustee/'  But  there  is  no  such  ex- 
dnsfon  of  creditors  in  future  dd^ts.  ^ 

The  holder  of  a  bill  or  note  is  entitled^  v^Km  non-pay- 
ment by  the  acceptor  or  granter,  to  dann  its  fiili  amount 
from  each  of  the  other  obligants.  He  may,  therefore^  eitiier 
exact  die  fidl  sum  fixmi  any  one  of  them,  or  obtain  partial 
pi^fttients  from  them  severally,  in  what  proportions  he 
chases,  till  die  whole  amount  is  paid.  While  di^  are  sol- 
vent, this  matter  cannot  create  any  diflfeulty.  Nor  is  there 
much  difficulty,  even  diough  they  iM^e  all  insolvent,  if  the 
creditor  bas  ranked  on  all  the  estates  before  any  of  tbem 
yields  a  dividend;  for,  in  that  case,  he  will  be  entided  to 
rank  on  each  for  the  whole  amount  of  the  b{ll  or  note,  to 
die  eflfect  of  drawing  foil  payment  The  obligation  of  eadi 
party  is  as  available  ibr  the  whole  amount  of  die  debt^  as  if 
eadi  had  granted  u  separate  obligation  for  it;  and  nodung 

f  B«ii,asoi 
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can  prevent  him  from  enforcing  it  against  each,  biit  the 
plea  that  he  wo«kl  thereby  obtidn  more  than  inU  payment 
Under  this  exception,  his  right  to  eiiforce  the  Ml  obliga- 
tion remains  et^Of  notwithstanding  any  pani^  payment 
which  he  may  have  got  from  the  estates  of  other  obligants, 
whether  by  ranking  or  otherwise*  ^  But,  in  England,  it  has 
been  decided^  that  when  a  dividoid  has  been  paid,  or  e?ei| 
declared  on  the  estate  of  one  obligant,  before  the  holder  <£ 
the  bill  or  note  has  proved  against  the  estates  of  the  other 
obligants,  he  cannot  rank  on  them  for  more  than  the  ba- 
lance remaining  after  deduction  of  this  dividend.  ^  No  such 

'  2  Bell,  290;  Ex  parte  Wadnum,  2  Weaey  sen.  113,  per  Lord  Chancel- 
lor Hardwicke,  referred  to  In  12  Ves.  jun.  436 ;  aIm  per  Loud  fThtBtfrllw 
BldoD  in  exparie  Rueaell,  10  Vee.  416;  Cooke^  B^  h,  17^  Cuffen  96.  Tbe 
same  nile^  which  is  stated  in  •  niunber  of  other  cases  as  completely  wttled*  is 
repeated  by  the  Lord  Chancellor,  in  ear  parte  the  BaxUi;  of  Scotland,  19  V^ 
310,  although  that  case  was  held,  for  a  reason  to  be  itnmediately  mentioned, 
not  to  &U  under  ^e  rule.  A  contrary  doctrine  was  aoce  kid  down  in  ex  parte 
Jje  Fevre,  2  P.  WiHiams,  407 ;  but  it  is  now  h^d  to  be  erroneous ;  9  Chri*. 
Cian,S60. 

'  ITiis  was  ruled  in  ex  parte  Ryswick,  2  P.  Williams,  89,  where  the  hold^ 
er  of  a  bill  having  received  a  dividend  from  one  party's  estate,  vras  found  not 
entitled  to  rank  on  the  estate  of  another  party  lor  more  than  the  balance.     In 
Cooper  V,  Pepys,  1  Atk.  106,  pacdes  who  had  merdy  aeotptei  a  cuMpoMltion 
firom  the  estate  of  one  obligant  in  certsan  pramissory-nole^  before  piOfiiig.oa 
the  estate  of  another,  were  found  not  entitled  to  rank  for  more  than  the  balance. 
In  ex  parte  Leers,  6  Ves.  645^  and  ex  parte  Todd,  2  Rose's  B.  C.  202,  note, 
it  was  decided  that,  where  dividends  on  the  estate  of  one  dbligant  had  been  even 
fioclnreil  before  yovmg  against  the  C8(|rte  of  aaothar  obligant,  the  emptor  conlfl 
iMiIy  ranl^  for  (he  balance;  because  t|ie  dividend,  as  soon ^  dae)are4»  ^v«»  bis 
money  in  the  hands  of  the  ass^pnees,  which  he  might  have  therefo^  received  be- 
£or^  his  proof.  In  ex  parte  the  Bank  of  Scotland,  19  Ves.  310,  where  a  dividend 
had  been  not  only  declared,  but  received  by  the  creditok''s  agent,  though  with- 
out bis  knowledge,  the-ljofd  CbenceUor  decided,  after  much  eonsidemiion  And 
witb  great  nlnctanoe,  that  the  crediter  proving  aftei  wards  «0idiat  tbe  esltte  of 
atiotfacr  obligant  could  only  be  rsnked  ibr  the  balance.      The  rule  ^ipean 
thus  tp  be  the  same)  whether  the  dindend  bw  been  received,  or  has  only  been 
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raie  has  been  yet  established  in  Scotland,  and  it  is  perhaps 
not  proper  to  give  an  (pinion  ivhether  it  ought  to  be  esta^ 
blished,  more  especially  as  doubts  are  expressed  on  the  sub- 
ject by  high  authority.  ^  That  the  adoption  of  the  English 
rule  may  often  lead  to  capricious  results ;  for  example,  by  ma^ 
king  the  amount  of  the  dividend  obtained  from  one  estate  de- 
pend on  the  accident  of  the  creditor  not  ranking  on  it  first, 
but  ranking  first  on  another  estate,  on  which  a  dividend  has 
been  declared^  is  unquestionable.  Nor  can  it  be  denied  that 
a  dividend  drawn  from  one  estate^  for  the  fiill  sum  ranked, 
though  it  may  satisfy  the  security  on  it,  does  not  satisfy  the 
separate  security  held  against  another  estate. '  But  it  may 
be  doubted  whether  this  dividend  should  not  be  considered 
«t  least  as  a  partial  payment  to  account  of  the  ddt;  and,  if 
the  debt  has  been  thus  diminished  by  the  receipt  of  a  divi- 
dend from  one  estate,  before  it  is  ranked  on  the  other,  it 
does  not  appear  how  it  can  still  be  ranked  for  the  full  sum, 
as  if  there  had  been  no  such  pajrment.  The  security  which 
is  still  held  against  the  separate  estate  would  rather  seem  to 
depend  on  the  actual  amount  of  the  debt,  so  as  to  diminish 
in  proportion  as  the  debt  is  diminished;  just  as  an  heritable 
security,  so  soon  as  a  partial  payment  of  the  debt  secured 
has  been  obtained  from  the  debtor's  personal  funds,  ceases 
to  be  available  for  more  than  the  unpaid  balance.^  If  this 
principle  is  correct,  the  accidental  hardship  which  the  ap- 
plication of  it  may  sometimes  produce,  affords  no  reason 
for  deviating  from  it  Perhaps  it  may  even  be  questioned, 
whether  the  mere  declaraticm  of  a  dividend,  inasmach  as 
the  actual  receipt  of  it  is  thenceforth  placed  withb  the 
creditor's  power,  should  not,  as  has  been  held  in  England, 
have  the  same  effect  as  its  actual  payment. 

Where  a  person  proved  for  the  full  amount  irf*  several 

>ftBeU,fiX).  •2B€n,S»l.  *rM.9BM0. 
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bills  which  be  had  discounted,  and  thereafter  received  pay- 
itient  of  some  of  them  in  fuU,  it  has  been  decided,  ^  ttiat  be 
must  deduct  from  his  proof  the  amount  of  the  bills  thus 
paid ;  and  it  has  been  also  decided,  ^  that  when  a  par^ 
proves  for  the  full  amount  of  a  certain  debt,  in  security  of 
which  he  has  got  several  bills  or  notes,  and  thereafter  re- 
ceives full  pajrment  of  one  of  these  bills  or  notes,  be  must 
restrict  bis  proof  to  the  balance  of  the  debt  remaining  due 
after  deduction  of  such  payment  These  were  not  cases  of 
ranking  •  on  di£Perent  securities,  but  of  partial  payments  to 
account  of  the  debt,  made  by  the  extinction,  in  the  first 
case,  of  some  of  the  bills  that  constituted  a  part  of  it,  and, 
in  the  second  case^  of  a  bill  given  in  security  of  it.  In  this 
latter  case,  the  payment  was  evidently  made  on  account,  of 
the  debt,  as  much  as  if  the  debtor,  retaining  the  bill  in  his 
own  hands,  had  desired  the  person  who  owed  it  to  pay  its 
amount  for  him  to  his  creditor,  and  then  had  given  up  the 
bin  to  him,  as  being  thereby  extinguished. 

It  has  been  already  stated,  ^  that  when  a  bill  or  note  is 
subscribed  by  a  company,  the  company,  so  long  as  it  sub- 
sists, is  liable  in  the  first  place,  and  the  individual  partners 
become  liable  only  upon  its  failure  to  pay.  The  same  rule  is 
applied  in  Scotland  upon  the  bankruptcy  of  the  company,  or 
of  the  individual  partners ;  the  creditor  of  the  company  in  a 
bill  or  note  ranking  for  it,  in  the  first  place,  on  the  com- 
pany's estate,  and  afterwards  ranking  only  for  the  balance 
against  the  estates  of  the  individual  partners.  ^ .  On  the 
other  band,  the  creditor  of  an  individual  partner  can  only 
cUum  against  that  balance  of  the  company  funds  which  re- 
mains due  to  that  partner,  after  the  company  debts  are  paid. 


'  Ex  parte  Smith,  m  rt  Lewis  and  Potter,  Cooke,  175. 

*  JSr  patiB  Blozham,  ex  parte  WaUace,  ex  parte  CroMley,  Cookc^  176;  ex 
parte  Bum,  8  Bote's  B.  C  55. 

*  Amie,  600.  «  S  Bdl,  661-9. 
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Sinoe  this  balance  forias  a  portion  of  the  partner^ 
dual  estate,  as  well  as  what  is  vested  in  his  own  name^  the 
claim  of  his  creditors  against  it  can  only  be  regarded  as  die 
same  ranking  with  that  which  takes  jdaee  on  the  readoe  o( 
his  estate ;  and,  therefore,  diough  his  creditors  have  pre- 
viously drawn  a  dividend  from  this  residue^  that  wiH  not 
preclude  them  from  ranking  for  their  fall  d^t  on  Adr 
debtor's  share  of  the  company  funds,  to  the  effort  of  drsv- 
ing  another  dividend.  In  Englanc^  the  doctrine  which  bs 
been  now  explained  relative  to  the  rankii^  of  die  cauxpny 
and  the  individual  creditors  is  the  rule  at  commoii  law.  ^ 
But  tihe  rule  established  there  in  equity  isy  that  the  oobh 
pany  creditors  can  only  claim,  in  the  first  instance,  agunsl 
die  company  estate,  and  the  individual  creditors  cif  partners 
i^ainst  their  separate  estates,  there  being  no  daim  by  the 
former  against  the  separate  estate  of  partners,  or  byAelrt- 
ter  against  the  company  estate,  except  in  so  far  as  there  is 
a  surplus  on  each  after  paying  its  own  class  of  csediton. ' 
It  has  been  decided,  however,  that  when  a  bill  drawn  by  a 
company  ia  subscribed  by  partners  of  die  firm  separafdj, 
for  instance,  under  the  character  of  a  distinct  firm,  Ae 
holder,  if  he  was  ignorant  of  die  partnership,  may  sue  ead 
of  the  parties  according  to  his  liability  on  the  b3L '  Ota 
general  principles,  it  does  not  appear  diat  even  bis  knov- 
ledge  of  the  partnership  could  prevent  him  from  Hahniiig' 
aj^dnst  each  of  the  parties  subscribing,  according  to  the  ob- 
ligations which  they  diose  severally  to  undertime  m  ife 
face  of  thebiE.  If  different  partners  of  a  firm  are  e^gpiged 
in  separate  trades  under  other  firms,  and  any  of  dietefiEBis 
iff  subscribed  to  a  bill  or  note^  though  it  should  be  tiAca 
for  a  jomt  debt,  the  creditor  will  be  entided  to  rank  on  the 

I  Cullen,  459-6a  '  CuHen,  460l1. 

*  Ex  parte  Adaoi,  2  Rose,  B.  C.  36.     Ex  parte  ^vr,  18  ▼«.  05; 
Montague,  B.  L.  830. 
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Mtate  of  the  separate  firm',  by  virtue  of  its  subscription,  as 
well  as  against  the  common  partnership,  which  is  his  proper 
debtor.  ^  On  .the  same  principle,  if  one  of  several  partners . 
draws  a  bill  on  two  other 'partners,  who  are  joined  in  a  dis«. 
tinct  concern^  and  they  accept  it,  though  it  be  fpr  a  joint  debt . 
due  on  account  of  a  .comoMW  adventure,  the.  holder  may' 
rank  for  it  bbth  on  the  estate  of  the  drawer  and  acceptors.  < 

We  shall  now  consider, 

2.  The  claims  of  the  different  obligants  in  a  bill  or  note, 
against  endh  other,  from  having  made  payment  to  the  credi-* 
tor;       '  ^  ,  , 

It  has  been  already  shewn,  that,  ex  facie  of  a  bill  or  note,, 
the  drawer  of  the  bill  or  indorser  of  the  note'  has  a  claim  of 
relief  for  any  payments  made  by  him  against  the  acceptor 
or  graiiter,  (the  iiidorser  also  against  the  drawer  as  well  as  ac-. 
ceptor);  and  farther,  that  any  posterior  indors^r  has  a  claim  m^ 
soUdumj  not  oidy  against  each  of  these  parties,  but  against 
every  prior  indorser.  If  any  party  pays  the  whole  debt,  he^ 
is  entitled  to  rank  for  its  total  amount  oh  the  estate  of  each, 
of  the  prior  pMirties,  to  the  effect  of  making  good  his  full 
claim  of  relief.  But  np  such'  rafiking  can  be  admitted  for 
this  purpose,  till  th^.  holder  of  the  bill  or  note  has  been 
fiiUy  paid.  '  For  example,  if  the  holder  cannot  get  full  pay-: 
ment,  even  by  ranking  on  the  estate  of  each  obligant  for: 
the  full  amount  of  the  debt,,  it  is  impossible  for  any  of  these 
obligants  to  ratik  along  with  him  on  the  estate  of  a  prior, 
obligant,  for  relief  from  the  dividend  which  his  estate  haa 
paid;,  for  such  ranking  would  diitiinish  pro  tanio  the  divi-i 
dend  accruing  to  the  holder  from  that  estate,  and  would,  to 
this  extent,  draw  back  from  him  the  dividend  which  the  obr 
ligant  thus  ranked  had  paid.     But  n^Jobligant  is  entitled,  to 

*\PariJtMt  Lord  Chancellor  in  er  parte  Bonbonus,  8  Ves.  546. 
*  Ex  parte  Walker.     Ex  parte  Weansley,  1  RoM,  B.  C.  441. 
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do  this;  since,  with  risfeirenoe  p>  the  Edder,  he  isapritidK 
pal  debtor  for  the  full  debt,  afid  cannot,  ih^refbre^  eitKer 
draw  bai^k  from  him,  in  this  inanner,  any  part  of  the  £n* 
dend  which  Ke  has  paid  on  it,  or  lessen  die  ambUtitof  the 
creditor's  ranking  agalMt  other  estates,  whieh  are  e^idiy 
bound  to  him  for  ibe  full  amount    In  the  ordinsry  cas^ 
where  the  surety  is  liatie  to  the  holder  of  the  bill  or  oiote 
as  an  indorser,  he  must  pay  the  full  amount  <if  ii^  if  re- 
quired ;  because  this  lis  just  to  restora  ihe  value  which  he 
got  fc^  It.    In  that  cise^  he  leifl  have  all  the  hotdei's  rights  ' 
against  the  prior  obligants,  seeing  he  himself  will  then  be» 
come  holder.     But  it  k  evidently  the  ^same  thing  whether 
he  thus  draws^  back  his  relief  from  the  prior  obligfuit%  sfteir 
payipg  the  full  sum  himseli^  or  whether  the  jiolder  rants  on 
their  estates  first,  and  then  ciHues  against  him  ft)r  iSbt  snr* 
plus ;  since  tiie  loss  which  he  must  auffib-,  in  the  f<Nmier  ca^ 
sis  full  debtor,  and,  in  the  second  case,  as  sub^diaxy  oblir 
gaht,  is  escaetly  the  semiei  bet^atise  it  will  amount^  it  both 
eases,  just  to  that  proportion  of  the  bill  or  note  wluch  the 
estates  of  the  prior  obllg^xts  coulii  not  sati^.  ^  Bttt»  as  the 
holder  has  only  a  right  to  rank  on  tlyi  several  estates  to  the 
efiSsct  of  dniw^g  full  payinrat,  the  nghi  of  any  obligalit  to 
rank  for  his  relief  takes  effect  as  soon  as  the  hbld^itfpaid; 
anNi,  therefore,  if  there  is  any  suiplus  of  the/dividends  ae- 
cruii^  to  hid  rtmking  on  any  ofthe  esiate%  after  his  claims  are 
satisfied,  or  any  dividends  effaring  to  the  <iebt  fik>m  estates 
on  which  he  has  not  found  it  necessary  to  ranic  at  all,  posti^or 
obligants  will  be  entitled  to  draw  these  dividends  in  relief  of 
the  sum  which  they  have  paid,  the  last  obiigant  having  at 
ways  a  preier^ee  on  su^  dividends  over  prior  obligantSi 
since  the  latter  are  bound  as  directly  to  him  as  all  the  se» 

>  Chitty,  442;  1  Bell,  fm,  1^.  288,  on  FHadpia  uid  Cautioner;  srt 
Chrutian,  370-2,  and  cases  tiietan' cited. 
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vtrH  bbligants  are  to  the  pirincipal  credhon  Nor  have  th^ 
other  creditors  on  the  estate  that  yields  these  surplus  divi- 
dends afiy  Interest  to  resist  this  measure,  since  their  debtbr^s 
estate  is  bdond  for  the  whole  debt,  iaidit  is  jus  terKi  to  theiA 
whether  ii^  full  flsnbont  be  rsEnked  by  the  proper  creditbr^ 
dt  pardy  fay  aabiher  persoi),  ih  order  to  draw  back  a  porr 
tion  of  l!he  debt  which  he '  has  paid,  but  for  which  theiir 
itebtor^s  estate  was  properly  ind  prixd^ily  liable.  The 
hdlderi^  bound,  after  he  is  himsdf  satisfied,  to  assigh  his 
Irighfc  to  any  obiiga^t,  in  order  to  facilitate  the  operatioii  d£ 
this  faitf  daim  of  rdief ;  but  the  claim  is  effectual  at  ahyrste^ 
independently  of  such  assignation.  If  die  estate  of  anjr  of 
ifie  obligants  'affordi  liie  full  amoimt  of  the  debt,  each  of 
Hie  posterior  bbliga:Ats  will,  of  course,  be  relieved  from  i^ 
if  not  by  the  creditrir  drawing  the  full  sum  from  that  estdt^ 
'at  least  by  their  toming  into  bis  right  on  that  estate,  for  a 
share  of  the  debt  corresponding  to  what  they  have  paid 
Iiim.  But  no  debt  can,  in  any  case,  be  ranked  twice  on  the 
saine  estate.  This  doctrine  is  cbmpletely  settled  both  in 
Scotland  kid  in  England.  ^ 

If  a  partjr  has  subscribed  &  bill  or  note  solely  for  the  be- 
nefit of  another  party,  althbtigh  est  facte  of  the  bill  or  note 
he  ajp|)e8rs  to  be  the  other  pkrt/is  debtor,  he  will  be  Enti- 
tled to  oomd  in  pla^e  of  the  princip^  creditor,  in  tb&  man- 
ner n6w  inintidnedi  for  rdief,  'againi^t  th»  estate  of  the  party 
sccoom'modated,  bnd  any  other  partieis  who  may  be  bourid  to 
liiin;  Bu't,  with  refefrence  to  subs'equent  parties,  dven 
thjDugh  they  should  know  his  real  character,  Ue  ^1  be  still 
oonsidered  as  princi]pal  debtor,  siiice  they^are  entitled  tb 


*  ]  Bell,  2AA,  The  same  doctrine  is  laid  down  as  a  fundamental  ndt, 
l>y  the  Lord  Chancellor,  in  ear  parU  Walker,  4  Ves.  385.  Indeed,  it  i9  implied 
i-n.  every  caie  which  bears  any  reference  to  the  subject,  Vidt  also  Bayley, 
35S-3,;  Chitty,  442. 
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}y  on  the  character  which  he  faneara  ex  fade  of  the  bill  or 
note.  1 

^'  In  Scotlaiad,  if  the  drawer 'or  indorser  of  a  bill  or  note 
becomes  bankrupt,  while  tbe  acceptor  or  granter  remains 
solvent,  die  holder  mky  rank  on  the  estates  of  the  drawer 
or  indorsers,  to  the  effect  of  having  a  dividend  set  apart  to 
him,  in  case  he  should  not  recover  payment  from  the  acoep* 
tor  or  granter/'  On  the  other  hand,  an  indorser  may  rank 
on  the  estate  of  the  acceptor  or  any  previous  party,  if  the 
lioider  has  not  ranked,  to  the  effect  of  having  dividends  set 
apart  for  his  relief,  in  case  he  should  be  obliged  to  make 
full  payment  to  the  holder.  In  both  these  cases,  the  claim, 
being  a  contingent  claim,  is  regulated,  in  the  event  of  its 
being  .ranked  on  a  sequestrated  estate,  by  54  G.  IIL  c.  137, 
$  48^  which  enacts,  <<  That  where  a  claim  is  entered  by  t 
^^  creditor  upon  any  obligation,  the  existence  or  amount  of 
which  dq)ehds  upon  a  contingency  which  is  still  unascer- 
tained at  the  period  of  lodging  the  claim,  the  trustee  shall 
^f  rank' the  claimant  as  if  the  condition  were  purified ;  but 
^'  the  dividend  or  sum  which  the  datmant  would  be  entitled, 
-^^  in  that  case,  to  draw,  shall  be  again  deposited  at  interest, 
^^  in  the  Bank  or  on  heritable  security,'  and  the  interest 
^*  thereupon  arising  shall  belong  to  the  creditors,  and  be  in- 
"<<  cludad  in  the  fund  for  their  dividends,'  until  the  contin- 
'*  g^cy  upon  which  the  obligation  depends  shall  be  de- 
**  blared,  when  the  dividend:  so  deposited  shall  belong  to 
"^^the  claimant  or  the  other  creditors,  according  to  the 
**  terms  of  the  obligation."  According  to  this  clause,  the 
holder,  in  case  of  the  failure  of  an  indorser  or  other  can- 
tioner,  must  be  ranked  on  his  estate  for  the  whole  sum,  to 
be  paid  him  contingently  if  the  principal  debtor  does  not 
pay,  or  an  indorser  may  be  ranked  in  the  same  way  on  the 
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estate  of  any  prior  obligant,  to  the  effect  of  getting  the 
whole  dividend,  if  the  holder  has  received  fiiU  payment  from 
him,  or  at  least  to  the  effect  of  getting  what  surplus  of  the 
dividend  may  remain  after  the  holder  has  been  paid.  The 
indorser's  rights,  in  this  case,  with  reference  to  the  holder, 
depend  on  the  principles  which  have  been  already  explain^* 
ed. 

In  England,  no  debt  could  originally  be  ranked  under  a 
commission  of  bankruptcy,  unless  it  was  actually  due  at  the 
time  of  the  act  of  bankruptcy.  *    This  rule,  which  excluded 
every  future  or  contingent  claim  from  the  operation  of  a 
commission  of  bankruptcy,  was  relaxed  in    part  by  the 
7  G.  I.  c.  SI,  which  enacts,  that  any  person  who  has  given 
credit  on  securities,  or,  by.  the  construction  given  to  the  sta- 
tute, on'  written  securities,  ^*  for  any  sum  or  sums  of  money, 
^^  or  other  matter  or  thing  whatsoever,'*  though  it  should 
not  be  due  or  payable  till  after  the  debtor's  bankruptcy, 
shall  be  entitled  to  rank  on  such  securities'  under  the  com- 
mission, after  a  deduction  for  rebate  of  interest,  fi*om  the 
time  of  actual  payment  till  the  time  when  the  debts  were 
properly  due.     It  has  been  decided,  under  this  sjtatute,  ^ 
that  the  holder  of  a  bill  who  has  got  it  for  a  valuable  con- 
sideration, having  given  credit  for  it  in  terms  of  the  act,  is 
entitled  to  prove  for  it  under  a  commission  against  the  draw- 
er, (and,  consequently,  against  any  of  the  other  parties,) 
although  it  should  not  be  due  till  after  his  bankruptcy.     It 
has  been  also  decided,  that  a  person  to  whom  a  bill  was  tncfor- 
ged  after  the  acceptor's  bankruptcy,  might  prove  on  it  under 
bis  commission,  provided  t)ie  acceptance,  which  was  held  to 
constitute  the  debt,  was  made  before  the  date  of  the  com- 
mission. '    Farther,  it  has  been  decided,  that  the  drawer  or   ^.^ 

>   1  Cooke,  217;  Chitty,  436.  >  Starej  v.  Btfnes,  7  EMt,  441, 

^  Cooke,  38,  and  cases  there  cited. 
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ia4prser  of  a  bill  for  vahie,  when  obUgod  to  take  it  19  in 
consequence  of  the  acceptor's  bankruptcy,  waa  entitled  to 
daim  on  it  againat  th^  acceptor's  bankriqpt  estate,  althou^ 
he  did  not  take  it  up  till  after  the  acceptor's  oommission  had 
been  issued,  ^  seeing  the  debt  accrued  by  the  acceptance. 
But  it  has  been  held,  that  a  person  who  signs  a  bill  or  note 
as  acceptor  or  granter,  for  the  accommodation  of  anotheri 
cannot  claim  upon  it  against  the  estate  of  the  party  accommo- 
dated,  if  he  has  not  paid  it  till  after  that  person's  faankxiip^ 
cy,  because  his  claim,  does  not  exiat  till  he  haa  so  paid  il  - 
It  has  been  even  doubted  wliether  a  person  indotsuif  a  bU 
or  note  for  anoth^  party's  accomroylation,  and  no^  paying 
it  till  after  his  bankruptcy,  waa  or  was  not  entitled  to  dsfm 
on  that  par^s  estate,  as  having  giTen  credit  on  the  lull  or 
notc^  in  terms  of  the  7  G.  L  c  31.  ^    On  the  odier  hand,  it 
has  been  decided,  that  if  the  holder  of  a  bill,  aubacnhedtj 
a  person  for  another  party's  aoconunodatipny  had.  pnraBd 
his  whole  debt  before  calling  on  this  surety,  fiir  paymitn^ 
the  latter  might  insist^  befose  paying  that  the  holder  sfaoaU. 
draw  the  diyidends  on  the  debts  thns  provedfioot  hi&ase.  ^• 
But  there  seems  to.  hare  been  no  such  remedy,  unfess  the 
holder  had. so  proved  b^ore  claiming  against  the  suDeQr*  ^ 
These,  diffictdties,  however,  in  so  far.  a&  ^iB^ids  all  soretiei, 
were  r^noved  by  the  49  G.  III.  c  121,  §  8,  which  enadt%  thst 
eny  surety,  or  person  liable  for  the  debt  of  a  bankmjH;  JfaS^ 
upon  paj^ing  the  whole  debt,  or  a  part  in  disciwrge  of  the 
wholes  even  after  a  c<»nmisskm  issued  against  the  praper: 
debtor'a  state,  and  after  the  creditor  has  proved,  be  entsdbdta 
stand  in  the  creditor's  place  in  respect  c^  his  payment  and  to 


'  Cooke,  187^  and  cues  there  cited.       '  Chitty,  M7,  and  caaet  tiwct  oteiL 

*  lliose  Who  wtsh  to  ezamiiie  the  contradictory  dedaioos  on  Hib  mbjift^  vSI 
find  tliein  dted  and  diacuased  by  Oiitty,  447-5a 

*  CIdtty,  451-3;  Cooke,  B.  L.  2S2,  afje;.;  c»jp(otBAt]ua8iMh«MlMhcrciH» 
there  dted;  vtdle  also  er|NiiiBMatfaen»  6  Yes.  285. 
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draw  proportional  dividends,  although  he  has  become  sure- 
ty, or  otherwise  become  liable^  after  an  act  of  bankruptcy 
by  the  debtor,  provided  he  did  not  know  at  the  time  of  the 
debtor's  bankruptcy  or  insolvency.  It  is  likewise  enacted,  that 
a  certificate  to  the  debtor  under  his  commission  shall  dis- 
charge him  from  all  claims  by  such  persons,  as  if  they  ha4 
been  due  before  the  bankruptcy.  This  act  places  drawers  and 
indorsers,  or  drawer^,  indorsers  or  acceptors  who  have  sub- 
scribed bills  or  notes  for  the  acpom^mpdation  of  third  parties, 
in  nearly  the  sanie  situation,  with  reference  to  their  claims  of 
relief  against  the  principal  debtor  or  against  eiich  other,  in 
which  they  ^re  in  Scotland  at  common  law,  each  of  these 
parties  being  entitle  by  the  act,  upon  paying  the  wholj^ 
debt,  or  making  a  partial  payment,  to  come  in  the  creditor's 
plaice  $gain8t  the  estates  of  thpse  other  obligants  who  are 
liable  to  him  in  Relief.  There  is  another  clause  of  the  same 
statute,  §  9,  which  authoir^es  all  those  who  are  creditors  pf 
the  .bankrupt  for  debts  not  payable  at  the  time  of  bis  bank- 
ruptcy, to  rank  ^d  draw  dividends  on  tl^e  amount  of  their 
claims,  under  deductipn  of  interest  for  the  period  that  ^hey 
have  td  run*  Thi$  enactment  is  the  same  in  substance  with 
one  in  the  Scotch  sequestration  act,  already  quoted.  ^ 
We  shall  now  consider, 

II.  The  effept  of  count^r-clainxs  with  reference  to  bills 
and  notes,  whether  .the  holder  fouzids  on  such  documents  as 
pounds  of  ^etrqif  against  other  claims,  or  whether  any  of 
the  obligants  in  bills  pr  notes  sets  off  other  claims  against 
thesft  by  way  of  compensation  pr  retention^  in  the  only  case 
in  which  they  are  liable  to  such  an  exception,  viz.  when  th^ir 
currency  is  stopped  by  the  holder's  sequestration. 

Compensation  is  a  privilege  by  which  a  debtpr  may  set 
off  agiunst  his  debt  a  counter-claim  which  he  has  against  his 

>  Ante,  811. 
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creditor.  It  has  been  sanctioned  in  Scotland  by  on  earljr 
statute,  1  which  enacts  that  liquid  debts,  or  debts  capable  of 
being  instantly  verified  by  writ  or  oath,  may  be  set  off  against 
each  other  by  way  of  exception,  but  not  in  a  suspension  or 
reduction,  after  decree  for  one  of  them  has  been  pronounced. 
It  has  been  held,  ^  that  this  act  does  not  exclude  compensation 
at  common  law.  Indeed,  the  act  is  confined  to  the  case  where 
compensation  is  pleaded  against  a  liquid  claim,  in  which  case 
this  defence  is '  allowed  by  the  act  only  on  such  connter 
claims  as  are  either  liquid  or  susceptible  of  immediate  liqui- 
dation.' If  both  the  opposing  claims  are  illiquid,  they 
must  be  ascertained  by  separate  actions ;  and,  in  that  case, 
the  two  actions  ought  to  be  conjoined,  so  as  to  form  the 
grounds  of  mutual  accounting.  This  result,  though  not  au- 
thorised by  the  statute,  is  founded  oh  the  same  principle 
with  compensation,  and  may  be  considered  as  an  example 
of  that  defence  at  common  law.  But,  at  present,  we  have 
only  to  consider  compensation  de  Kqmdo  in  Uquidumj  since 
it  is  alone  applicable,  whether  it  is  pleaded  upon  or  against 
a  bill  or  note.  Such  a  document  is,  of  course,' a  good 
ground'  of  compensation.  On  the  other  hand,  no  claim  can 
be  pleaded  against  it  that  is  not  exigible  at  the  same  time 
with  it,  and  either  liquidated  in  money,  or  capable  of  being 
so  immediately.  It  has  been  even  doubted,  and  with  rea- 
son, whether  a  bill  or  note  payable  in  one  place  could  (tfrm 
a  ground  of  compensation  against  a  bill  or  note  payable  lA 
a  difibrent  place,  ^  since  no  party  is  bound  to  take  his  mo^ 
ney,  whether  by  compensation  or  otherwise^  at  a  place  dif- 
ferent fr6m  that  where  his  debtor  agreed  to  pay  it  This 
strictness  of  compensation,  however,  is  modified  so  as  to 
suit  the  ordinary  course  of  businiess  by  .the  additional 
remedy  of  retention,  whereby  a  person  lawfully  in  posses- 

1  1592,  c.  14a  '2  BeU,  132. 

*  Vid€  caiet  on  this  lubject  in  Morr.  25648.  *  Pothieri  No.  I87» 
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sion  of  any  property  or  right  belongmg  to  another, »  or  who- 
18  his  debtor,  even  in  a  liquid  debt,  is  entitled,  under  certain 
circumstances,  to  retain  it  for  securing  his  payment  even 
of  a  future  or  uncertain  debt  This  remedy,  excepting  in 
several  cases  of  lien,  which,  so  far  as  they  apply  to  bills  and 
notes,  have  been  already  considered,  ^  cannot  be  employed 
to  secure  future  or  unliquidated  debts,  unless  iix  the  event 
of  the  debtor's  actual  or  certain  insolvency.  ^  In  that  case, 
and  still  more  in  the  case  of  bankruptcy  and  sequestration, 
which  we  are  now  considering,  a  liquid  debt  may  be  retained 
in  security  of  any  claim,  though  illiquid,  and  though  differing 
from  it  altogether  both  in  the  time,  place,  and  kind  of  pres* 
tation  into  which  it  is  resolvable ;  nor  is  the  debtor  bound  to 
make  payment  tiU  his  claim  is  liquidated,  and  either  paid  or 
deducted  from  the  other  claim.  ^  All  claims,  therefore,  may 
be  set  off  against  bills  or  notes  in  the  event  of  the  holder's 
bankruptcy,  if  not  by  compensation,  at  least  by  retention. 

Neither  compensation  nor  retention  can  attach  to  a  de- 
posit, since  its  very  nature  excludes  all  counter  claims. 
This  is  the  rule^  not  only  when  money  or  goods  deposited 

'  In  Dougftl  p.  Gordon^  17th  Not.  1795,  Morr.  85],  a  person  who  had  got 
an  aaaignation  to  a  debt  absolute,  exfacie^  but  really  in  security  of  certain  bill» 
due  to  him  by  the  cedent,  was  found  entitled,  ailer  these  bills  had  been  taken 
up  by  others,  still  to  retain  the  assignation  in  security  of  the  new  bUls,  in  respect 
that,  by  having  possession  of  the  debt  under  an  assignation  ex  facie  absolute,  he 
iras  entitled  to  retain  it  in  security  of  any  debt  due  to  him.     This  doctrine  was 
heldy  even  on  the  supposition  that  the  old  bills,  in  security  of  which  the  assigna- 
tion was  originally  granted,  had  been  altogether  extinguished  by  novation.     In 
Salleny  v.  Baebum  and  G).,  7th  June  1808,  Morr.   App.  to  Compensation, 
Part  i.  p.  6,  a  party  who  had  got  a  vendition  to  a  ship  ex  facie  absolute,  but  in 
reality  for  his  relief  from  certain  bills  accepted  by  him  for  the  granter  of  the  ven- 
dicion,  was  found  entitled,  in  a  question  with  the  granter*s  creditors,  even  after 
these  bills  were  retired,  to  retain  the  vendition  in  security  of  other  debts  due  to 
him,  by  virtue  of  the  right  of  possession  which  he  had  from  the  absolute  nature 
of  the  vendition. 

•  Ante,  807.  et  seq.  »  Efbkinc,  3,  4,  20;  2  Bell,  132. 

*  2  Bell,  125,  132,  and  135. 


BSO    NO  COMPENSATION  OR  BETENXION  IN  DEPOSIT. 

remain  distinguished  as  a  species,  but  where  money,  eveH 
without  continuing  thus  distinguished,  is  entrusted  to  » 
person  for  a  special  purpose, — (dr  instance,  to  a  banker  to 
pay  a  bill  falling  due  at  his  bank^  in  which  case  he  cannot 
set  it  off  against  a  debt  due  to  himself  either  by  vittue  of 
his  lien  as  banker,  or  by  the  general  right  of' retention  or 
compensation ;  ^  nor  can  compensation  or  retention  be  plead* 
ed  on  a  factor's  private  debt,  against  en^;agements  coi^clnd^ 
With  him  a9  factor*  St^ch  engagements  dannot  be  oompen* 
sated  unless  by  the  deb^  of  his  principal;  and,  on  the 
Other  hand,  debts  due  to  the  factor  individually  catmot  b^ 
compensated  by,  or  retained  in  security  of  debts  contracted 
by  him  as  factor.  ^  I^  indeed,  he  has  a  commission  4^  are* 
dere,  he  may  set  off  any'claim  due  to  him  as  &ptor  aga|nst 
a  claim  by  the  debtor  dn'him  indiyidually ;  becatUse,  in  dia;t 
case,  he  is  liable  directly  to  his' constituent,  and  ha$  a  clainf 
at  his  own  instance  against  the  debtor,  which  may^ .  there-f 
fore,  be  set  off  ttgainst  his  own  private  debt '  But  the  pi;$n- 
cipal  has  alsO  W  independent  daim  against  the  debtot  in 

• 

addition  to  the  security  of  the\&ctor^s  goarantee;  &|i^ 
hence,  the  debtor  cannot,  on  the  factor's  failure,  compen* 
sate  this  claim  when  made  by  the  principal,  by  the  £fcctor's 
private  debt;  f  while,  on  the  other  hand,'  the  princip«tl,  ifi 
order  to  make  good  his  own  daim  i^ainst  the  debtor,  may 

>  Ante,  BOS,  2  Bell,  l3/k  The  doctrine  now  ftoted  was  adofrted  bj  the 
Court  in  Stewart  9.  Bisset,  15th  Feb.  1779,  Morr.  Fbrt  I.  of  App.  to  Compoi- 
aation,  4^  where  a  merchant,  who  had  got  money  ^m  the  debtor  in  a  Dtu  to 
pay  it  for  hit  behoof,  was  found  accountable  for  the  money  to  the  creditor  in  die 
bill  upon  the  dditor's  bankruptcy,  without  regard  to  bis  having  set  off  IheBMNMf 
pgaanst  a  debt  due  by  the  remitter  to  himseli^  in  consequence  of  the  bill  not  be- 
mg  fcwthcoming  from  the  creditor  when  he  first  offered  to  make  payment  of  it. 

*  2  Bell.  137. 

*  Ibid.  Grore  v.  Dubois,  1  T.  B.  1,15.  In  another  case  of  Biw  v.  0iclEaMii, 
1  T.  R.  286,  the  point  was  held  to  be  completely  settled  by  the  precedmg  cam, 

*  2  Bell,  138*  The  principal's  ri^t  in  such  a  caaeto  claim  directly  Bg^but 
the  purchaser  of  goods  sold  on  his  account,  for  the  price,  yna  recognised  in  cr 
parte  Murray,  Cookc*8  B.  L.  384. 
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set  it  o£P  ag^dnst  a  claim  due  by  himself  to  that  debtor.  ^  }f» 
however,  the  factor  deals  in  his  own  name,  any  person  trans^ 
acting  with  him  may  set  off  the  factor's  private  debts  against 
the  hitter's  engagements  to  him ;  ^  while,  on  the  other  hand, 
the  fiurtor's  engagements  in  such  a  case,  being  contracted 
merely  in  his  own  name,  cannot  be  set  off  against  separate 
claims  at  the  instance  of  the  principal,  seeing  the  principal 
is  no  direct  party  to  the  transaction,  but  has  merely  a  per- 
sonal claim  against  the  factor  on  account  of  it.  This  per-^ 
sonal  chum  is  quite  different  from  the  real  right  already 
considered,  ^  which  a  principal  has  in  effects,  or  even  money 
that  is  merely  entrusted  to  his  factor,  so  long  as  it  can  be 
distinguished  from  the  rest  of  the  factor's  property. 

It  has  been  laid  down,  that,  during  the  subsistence 
of  a  partnership,  no  one  partner  can  set  off  a  debt  duQ 
to  himself  individually  against  a  company  debt,  seeing 
the  company  is  the  proper  debtor,  and  that,  on  the  same 
principle,  no  debt  due  by  an  individual  partner  can  be  set 
off  against  a  claim  at  the  instance  of  a  subsisting  company. 
There  cannot,  it  is  said,  be  a  concursus  debiti  et  crediH  in 

>  Feirier  v.  The  British  linen  Company,  ante,  254>  note  1. 

*  Baxter  r.  BeU  v.  MazweU,  17th  Dec.  1800,  Moit.  Pftrt  I.  App.  v.  Com- 
penaation,  p.  5.  In  this  case  the  defenders,  being  debtors  for  the  price  of 
goods  sold  to  them  by  a  merchant  in  his  own  name,  (though  really  for  behoof 
of  a  person  who  had  consigned  them  to  him,— a  fact  which  the  buyers  did  not 
know,)  were  found  entitled,  on  his  bankruptcy,  to  set  off  the  price  against  a 
blU  due  to  them  by  him  individually.  A  similar  decision  was  given  regarding 
a  counter  claim  pleaded  under  the  like  circumstances  in  Hitchiner,  Hunter  and 
Co>  P.  Stewart  and  Ninian,  8th  Dec.  1802^  Morr.  14204>.  These  decisions 
must  be  held  to  ovenrule  the  earlier  cases  of  Alison  v,  Fairholms,  Not.  1765, 
Morr.  15132,  and  Belches  v.  Johnston,  31st  Jan.  1770,  Morr.  Ptert  I.  of  App. 
Co  Compensation^  1,  in  so  far  as  they  are  of  a  contrary  tendency.  For  an  ac- 
count of  the  first  of  these  cases,  vid$  791,  note  1.  The  doctrine  now  stated 
"viras  adapted  in  England  by  the  Court  of  King's  Bench  in  George  v.  Clag- 
giBtf  7  T.  R.  359,  in  comformity  with  a  previous  case,  Babone  v.  Williams, 
cited  jn  7  T.  R.  360,  note,  in  which  Lord  Mansfield  had  laid  down  the  law 
to  the  forgoing  affect. 

»  AtiUy  787,  d  uq. 
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either  case,  because  the  creditor  is  not  the  same  person  with 
the  debtor.  ^  But  the  most  recent  authorities  in  Scotland 
appear  to  authorise  this  conclufiion^  that,  as  a  partner  may. 
be  sued  directly,  even  during  the  subsistence  of  the  com- 
pany, for  the  whole  of  any  company  debt,  he  is  entitled, 
even  then,  to  compensate  such  debt  by  his  own. private 
claims,  because  his  ri^t  of  compensation  should  be  always 
commensurate  with  his  liability.  <  But  it  does  not  follow 
that  a  claim  by  the  company  can  be  compensated  by  the 
debt  of  a  single  partner ;  because,  although-  he  is  liable  for 
all  the  company  debts,  the  company  is  not  liable  for  his 
private  debts,  and  hence  there  is  not.  in  this  case  a  concurmt 
debiti  et  credUL  When  the  company  is  dissolved,  each  part* 
ner,  being  then  liable  for ,  the  whole  of  the  company  debts, 
is  entitled  to  compensate  them,  if  payment  of  them  is  de» 
manded  from  him,  by  any  debts  due  to  himself  prioaio  wh 
mine.  ^     It  has  been  said,  that  this  ri^ht  of  compensation 

>  2  Bdl,  666. 

*  This  doctrine  is  contrary  to  that  held  in  Mackie  v,  M'Dowal,  29th  Not* 
1774,  Monr.  2575.  But  it  was  laid  down  in  tiie  more  recent  cases  of  Bogle 
V.  Ballantyne,  9th  July  1793,  Morr.  2581,  and  Scott  v.  HaU  and  Bivet.  Iftfa 
June  1809,  in  both  which  cases,  although  the  defence  of  compensation  was 
pleaded  by  the  partner  of  a  dissolved  company,  it  was  hdd  to  be  equally  com- 
petent to  any  one  partner,  though  the  company  had  subsisted  and  been  solvent. 
Tlie  authority  of  these  cases  was  confirmed  in  two  recent  cases,  RusseU  v, 
M*Nab,  26th  May  1824, 3  Shaw,  6d»  and  Salmon  r.  Fbdon,  Vannon  and  Com- 
pany, 17th  Dec  1824,  3  Shaw,  406.  In  the  latter  case,  where  an  action  was 
brought  against  a  subsisting  company  for  the  share  of  stock  due  to  a  retired  partner. 
It  was  held  that  they  might  set  off  against  it  a  payment  made  by  one  of  their  part- 
ners for  this  individual,  on  account  of  the  debts  of  another  concern  for  which  he 
and  they  were  jointly  liable,  llieae  two  cases  were  decided  by  the  Hrst  Diviikm 
of  the  Court     But  tide  the  case  of  M'Dowal,  in  the  following  note. 

'  This  doctrine  was  established  in  Bogle's  IVustees  v.  Ballantyne^  8(h  July 
1793,  Morr.  2581,  where  it  was  decided,  after  the  fullest  discussion,  that  the 
partner  of  a  dissolved  company,  being  sued  by  the  creditor  of  a  deceased  partner 
for  his  share  of  input  stock,  which  was  a  company  debt,  was  entitled  to  set  oflT 
agdnst  it  a  bill  due  to  him  by  this  deceased  partner  individually,  although 
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depends  on  the  circumstance  of  the  oompany  creditor  ask- 
ing decree  against  the  partner  for  his  w^ole  debt,  since  it 
is  only  by  being  thus  made  liable  for  the  whole  of  it,  that 
he  can  become  entitled  to  compensate  it  to  the  full  amount 
by  his  private  debt  If  the  company  creditor,  therefore, 
claims  the  full  debt  only  from  their  bankrupt  estate,  such  a 
claim,  it  is  said,  cannot  be  met  by  compensation  on  the  pri- 
vate debt  of  a  partner,  nor  can  any  partner  set  off  his  pri- 
vate; debt;,  except  in  so  far  as  the  company  debt  is  made  his, 
by  suing  him  for  it  individually*  ^  But  the  doctrine  adopted 
in  the  ca^es  already  cit^d,  even  with  relation  to  a  subsisting 
company,  appears  to  be,  that  a  partner's  liability  for  the 
company  debts  entitles  him  to  set  off  his  private  debt  against 
it  to  the  full  amount  Farther,  it  has  been  decided,  that  the 
cr<editor  of  a  company  is  not  only  entitled  to  recover  his 
claim  from  an  individual  partner,  but  may,  after  the  com- 
pany is  dissolved  and  bankrupt,  make  it  good  by  pleading 
compensation  or  retention  of  a  debt  due  by  him  to  that 

other  partner,  who  was  solvent^  was  a  joint  defender  along  with  him  ;  it  being 
held  that,  as  he  was  sued  for  the  whole  debt^  he  had  a  right  to  compensate  it  to 
its  filU  amonnt.  Tlie  same  doctrine  was  reoognised,  and  applied  in  a  subse- 
quent case,  Stewart  v.  Hall  and  Bisset,  i3th  June  1809,  and  in  a  still  later 
case,  Russell  tv  M'Nab,  note  1,  where  the  First  Division  of  the  Court  proceeded 
on  a  review  of  all  the  p/eceding  cases.  In  this  case  a  claim  by  the  partner  of  a 
dissolved  and'  bankrupt  banking  company  for  his  private  debt,  was  found  to  be 
compensated  by  a  counter  dafan  of  his  debtor  on  certain  notes  issued  by  the  com- 
pany, which  it  was  found  that  he  had  a  right  to  recover  firom  any  indivi^al 
partner,  and  consequently  to  set  off  against  a  debt  due  by  him  to  that  partner. 
The  doctrine  laid  down  in  the  text  has  been  also  adopted  in  England,  in  Lane*s 
Assignees  v.  Slidstone,  5  T.  R.  493,  and  French  t;.  Andrade,  6  T.  R.  582. 

'  Vidt  a  discussion  on  this  subject  by  Mr  Bell,  ii,  667 ;  also  to  the  same 
purpose,  the  late  Lord  Meadowbank's  notes  on  the  case  of  Bogle  o.  Ballantyne, 
as  quoted  2  BeU,  670-^1,  note  1.  Notwithstanding  the  authorities  in  the  pre- 
ceding note,  which  are  contrary  to  this  doctrine,  the  question  has  been  again  raised 
last  session,  in  a  case  M'Dowal  v.  ,  in  which  the  Second  Division  of  the 

Court  has  ordered  a  bearing  upon  the  point,  whether  a  claim  by  the  trustee  on  a 
sequestrated  estate  against  a  company  can  be  compensated  by  a  debt  which  the 
estate  owes  to  an  individual  partner  of  the  company. 


partner  indiyidually.  ^  Thiii  right,  indeed,  according  to  tfe 
doctrine  laid  down  in  the  cases  now  cited,  appears  to  be  ap- 
plicable,  even  while  the  company  subsists ;  because^  If  a  coib- 
pany  creditor  is  entitled  to  rteover  hts  clium  tigidilat  an  indi- 
vidual partner,  he  must  be  equally  entitled  to  reGidii  whit 
he  owes  to  that  partner,  in  extinction  of  it 

When  the  same  company  has  two  <fiiferent  firms,  n  ddrt 
"clmmed  from  one  of  iSie  firms  may  be  coinpensated  bjs 
debt  which  the  creditor  owes  to  the  othel*  firm*  In  tUs 
case,  the  debtor  and  creditor  are  identicaL  >  Ob  tfie  other 
hand,  it  has  been  held,  that  when  there  are  two  ccMnpanies 
really  distinct  from  each  other,  eidier  in  the  {>iirtiier$  Ait 
compose  them,  or  otherwise,  and  a  debt  is  contracted  to  s 
third  party  under  a  firm  used  iniHsoriminately  in  prscfioe  bjr 
both  companies,  the  creffitor,  if  he  does  not  know  iftSA  ef 
the  companies  truly  bound  itself  may  'make  his  dtam  Bgiunst 
either  of  them  that  he  chuses.  Both  cothjpanies  havenbjeet- 
ed  themselves  to  this  result,  by  holding  out  the  firmiai^pe*- 
tion  to  the  world  as  that  by  which  they  are  bound.  The 
creditor  may  therefore  set  off  his  claim  against  a  debt  due 
by  him  io  either  company. '  But,  by  doing  so^  be  renooii- 
ces  all  claim  against  the  other  company,  since  the  very  n>- 
ture  of  the  obligation  Implies  that  only  one  of  them  is  to  be 
bound  to  lum.  This  doctrine  has  been  adopted  in  two  cases 
of  ciainls  made  on  bills  signed  by  such  an  equivocal  finn.  * 

Compensation  or  retenticm  is  easily  applied  m^ier  tfe 
jToregoing  limitations^  when  the  debtor  also  becomes  atS^ 

^  RuMeU  V.  M'Nab,  832,  note  2. 

'  Wiltiaxns*  iSrustee  v.  IngUs,  Bortfawick,  Gilchrist  and  Co.,  ladi  Jane  IM^ 

P.  a 

*  Bur  WiOUun  Foibes  v.  Forrester'i  Creditoii»  tTtti  Fct.  1796;  2  Bdi,fR. 
note  1. 

*  Baker  v.  Charlton,  and  M'Nair  p.  Fleming,  cited,  ante,  209,  note  4;  n^ 
a  ftill  account  of  the  grounds  of  judgment  adopteJI  by  the  Lord  Chnnrrflg  " 
the  latter  of  ^ese  cases,  as  given  in  tlie  words  of  the  late  Sfa*  Sunod  R«mB> 
9  Bell,  672,  note  2 
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tor  of  flie  person  agmnst  wb6m  they  are  pleaded  during  his 
solvency*   .  Biit  the  case  is  more  difficult  when  he  acquired 
the  cUim  on  which  he  founds  cooijpen&ation  or  retentioii 
aftdr  his  crieditor's  iiisolvency.    One  thing  appears  cert^in^ 
Viz.  Uiat  if  such  a  claim  is  licquired  after  the  creditor  is  se- 
questrated; 6r  his  estate  cdnteyed  to  a  trustee  for  his  credi- 
tors, Ih^re  camkot  be  k  camckrgus  debiH  ^  credtH,  seeing  the 
b&Dknipt  is  xio  longeir  'ci>edi1br  ih  the  delH  due  to  him>  but 
is  divested  of  it ;  ^  and  althotigh  his  trustee  o)r  creditors  mu^t 
i^^  the  assignJEitiaii  to  if  subject  to  any  plea  of  compensa- 
tion or  rdtention  which  p^tiduMy  attadied  to  it»  yet,  after 
the  debt  originally  due  to  him  has  become  vested  in  them^ 
therfe  are  no.  lobger  termm  habiles  for  raising  a  counter 
claim,  against  it,  by  acquiring  a  debt  in. which  he  and  not 
they  are  debitors.     On  the  other  hand,  while  the  bankriqit 
remains  viested  with  all  his  claims,  and  consequently  with 
the  claim  in  question,  it  does  not  appear  that  the  debtor 
cdvid  be  prevented  from  setting  off  against  it  a  counter 
claim  which  he  had  acquired^  even  aftek*  his  bankruptcy,  in 
the  {air  course  of  trade.     There  is  no  legal  objection  here 
to  the  coneurgus  dMH  €t  dtdUif  seeiiig  the  bankrupt  is  still 
creditor  in  the  one  claim,  as  well  a$  debtor  in  the  counter 
claim.    But  it  will  fonfn  a  g6od  objection  to  the  counter 
claim,  that  it  has  been  acquired  in  the  knowledge  of  the 
othier  peif;^'s  bankruj^tcy  or  iiisolvenpy,  fOr  the  exclusive 
purpose  of  ciSre&tin^  a  prdfereikce.     If  the  baOkrUpt  himself 
has^  within  sixty  dAys  of  his  bankruptcy,  entered  into  a 
transBcfion  in  favoiir  of  die  person  vested  with  the  counter 
claim,  without  wKich  he  could  not  have  be^n  enabled  to  set 
it  off  agakiBt  ihi.  debt  that  he  owes  to  the  estate,  such  a 
transaction  win  be  I'ednoible  Jmdfer  thie  act  1696,  as  amounting 
trnly  to  h  security.   This  was  the  ground  of  challenge  pleaded 
a^inst  such  a  transaction  in  a  case  already  stated,  ^  where- 

>  2  Bell,  135.  '  Hepburn  v.  BeH,  ante,  764,  note  2. 
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in,  Iiowever,  the  Olurt  sustained  the  transaction,  as  being  on^ 
in  the  ordinary  course  of  business.  Farther,  the  acqnisitioit 
of  a  clatih  against  a  bankrupt  from  a  third  party,  with  the  sole! 
view  of  Extinguishing,  by  meansof  it^a  debt  which  the  acquirer 
owes'to  the  bank^pt,'  will  e^colude  him  from  setting 'it  off 
against  his  debt,  on  Jtbe  ground  that  it  is  not  a  ftir  tnmsBO- 
tion  in  the  course  of  business,  but  a  fraud  on  that  fior  d]»* 
tribution  of  the  biinkhipfs  funds,  which  must  form  the  hde 
in  every  case  of 'bankruptcy..  Competisation  and'  retaution 
being  taierely  equitable  reniedBes,  intended  finr  die  reUd*  of 
panSes  who  hiive  acquired  fairljr.  the  means  of  pleading 

r  ft 

them,'  cannot  be  thus  perverted,  so  as  to  advance  the  views 
of  persons  who  endeavour  to  acquire  them  injifaudem  of  the 
otJier  cteditors.  '  As  sequestration  is  a  judicial  act^  it  will 
be  presumed,  in  questions  .of  Ibis  kind,*  after  it  is  awarded, 
that  every  person  is  certiprated>orthe.debt(n^sbankrupticy.'^ 
' '  The  doctrine  now' lud.  down  i&  dear  in  the  ^extreme  case 
of  a  party  buying  up^  iat  bb  undervakie,  notespayaUe  to  the 
bearer,  issued  by  a  bank  that  has.  afterwards  become  bank*^ 
nipt,  in  order  to  found  a  counter  claim  upon  diem*  In  ikig* 
land,  where  the  right  of  set<«fFifr  fbu^ded  on-an  express  sta- 
tute, which  limits  it  to  the  ease  of  mutual  credit  given,  or  sm- 
tual debts  ooniracted  before  th^  bankruptcy; ^  or,  accordiBg 
to  a  later  enactment,  ^  two  monjdis  bef<MPe  the  ooitanission  is 
issued,  provided  the  party  clainung' the  setoff.,  did  not4ben 
know  of  the 'bankruptcy,  it  has  becin^decidedy  under  the 
firM  of  these  statutes,  ^  that  setoff  xouid  not  be.  claimed' on 
the  bankrupt's  cash*4iotes  payable  to  bearer,^  imlesa  die 
holder  proved  that  they  came  into  :his  hands  before  the 
bankruptcy.  This  decision' proceeded  on  the  :ex]iress. weeds 
of  the  statute.  But,  in  Scodand,  where  there  is  no  such^sta* 
tutory  rule,  the  presumption  would  be  in.favour  of  such  a 

r 

t 

»  2  Bell,  135.  «  5  Geo.  II.  c.  30,  §  a 

'  46  Geo.  III.  c.  135,  §  a  *  Dicksoo  v.  Evmbs,  6  T.  R.  57. 
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as  it  is  ill  &voiir  of  every  olaim  on  faiUa  or  notes  piy- 
able  to  the  bearer,  or  blank  indorsed»  unlesa  it  was  pro^ 
that  the  holder  aeqnired  them  «hUe  in  t)ie  knoi^lttlge  of 
the  banlpvptoy.  A  fiamilar  ml^  indeed^  ia  introdueed  hf 
the  laet  English  statute  idready  oited,  under  the  oondilieiB» 
howewev,  that  the  mntaal  credit  has  mot  been  given  wilhin 
two  moKths  of  i^uing  the  ooauBisaioa. 

The  doetrinid  ^ow  laid  down  is  ai^lioftfal^  in  ei^ery  other 

C40e  where  a  debtor  acquises  i^  dfdm  against  his  creditor, 

after  knowti^  of  his  baaloraptoy,  finr  the  sole  purpose  of 

founding  coi|ipeniation  or  re^t|on«    For  esampk^  it  has 

been  decided,  that  one  member  of  a  caaopany  taking  an  i&v 

dorsation  from  the  oompsny  to  a  bill,  ^fter  he  hnaw  that  the 

gmnter  was  msoWent,  oeuld  net  plead  compensation  upon 

it  agi^t  a  elaim  of  r^^.  previously  due  by  him  to  the 

granter. '     The  principle  on  which  this  case  ia  said  to  hhv^ 

been  decided,  appears  to  be  applicable  to  the  whole  class 

of  c^ses  now  mentioned,  viE.  <<  that  if  the  debtors  of  per<«> 

^  SOBS  inscdrent  were  to  be  permitted  thus  to  avail  themr 

^^  selves  of  assfignations  obtained  from  particular  creditors, 

f*  it  would  be  easy  to  disappoint  the  remainder  of  them  of 

^<  that  rateable  and  just  payment  of  debt  to  which  thcgr  are 

<«  entitled.'' 

It  has  been  h^ld,  9  with  regard  to  an  account  which  was 
prescribed,  and  wjiioh  vs>  i^ot  proved  by  the  alleged  deb^ 
or's  Wfit  pr  oath,  that  it  eould  not  be  pleaded  in  oompeiit 
sation  of  a  bill.  The  same  rale  would  apply  to  a  plf»  <^ 
oompan^tfion,  founded  on  a  prescribed  bill  under  the  likf 
ciremnstances.  But  as  die  debt  is  still  held  to  subsiift 
vAen  instructed  by  the.debtor^s  vm\  or  oath,  there  docs  n^t 
appear  to  be  any  reason  why  it  should  ncil,.in  t)iat  c^sef  A^ 
ford  ground  for  compensation  or  retention. 

*  OMiwid  8^  BttllMlMO,  IM  June  1783,  Mqh,  ?«lf 

•  Clwfc  V*  Buebanto,  6th  August  177%  Morr.  8664i. 
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It  has  heea  already  mentipiied,  ^^  that  retentiioh:  may  be 
pkadcid  in  case  of  baokmptoy,  to  secure  future,  and  contia- 
gent,  as  well  as  present  dauns.  .  The  lawof  setKiiFiii  Bog- 
kmd  is  somewliat  d^Ssrant;  for  it.  dqieods  .entirely  on  two 
statutes  formeriy  cited,^  acoordiiig  to  whidi  therfe  cannot 
be  ft  setooff  in  any  case^  ukdeiss  where.mutaalxredithas  been 
given. at  least  two  months  before  the  jssuing  d  a^oommis- 
sion  of  bankruptcy.    It  has  been  accordingly  decided,  that 
die  ittdorser  of  a  bill  paying  it  in  consequence  .of  the.accqp- 
tor's  bankruptcy,  was  not  entitled  to  set  it  off  against  a  debt 
which  he  owed  the  acceptor,  but  must  fir^  pay  thed^ 
and  then  could  only  rank  for  the  bill  on  the '  acceptor's 
estate.  ^    It  was  held,  that  there  had  not  in. this  case  been 
any  mutual  credit  in  terms  of  ihe  statutes ;  becauae  the  IhU, 
though  doe  before  the  bankruptcy,  was  not  then  due  to  the 
indbrser,  so  as  toform  a  setNoff  against  the  debt  due  by  him. 
This  case  was  decided  befoi;e  the  ^46  Geo.  UXi  c.  IS6;  but 
that  statute  made  no  alteration  on  this  point,  except  by  de- 
claring it  sufficient!  that  th^  mutual  credit  should  take  place 
two  months  before  a.comiaission  of  bankruptcy.  •  On  the 
other  hand,  there  is  no.objection  to  the  plea  of  set-<^  on  a 
bill  accepted  by  one  person  foe  another,  'at  a  tame  when  the 
latter  owed  the  former  money,  although  the  bill  should  not 
beconie  du^  till  after  the  diiawer's  bankruptcy  ;>  for  there 
was  here  a  mutual  credit  by  accepting,  then  bill,  on  the 
fatdi  of  this  countjer  claim*     Farther,  when  a  purty^  who 
owes  a  debt  to  a^nother,  subscribes, a  hill  or  note  for  his.ac- 
commodation  beyond  the  two  months,  it  w/ovldMppeKt  that 
he  is  entitled  to  set  off  the  ^um. paid  by  Uim  on  account  c( 
it,  even  after  the  other  partyfs  bankruptcy,  against  the  debt 
due  by  him,  because  there  was  here  a  mutual  credit,  ^inas- 

»  Anit,  829.  '  '  Ante,  836. 

>  Exparte  Hale,  3  Ves.  d04b  «  &  |Mrte  Wagstaff,  \3Jrt$:  «& 
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JDueh  as  the  claimant  signed  the  accommodation-bill  or 
note  on  the  credit  of  the  debt  due  by  himaelf.  ^     Again, 
if  a  party  buys  goods  from  another  on  credit,  C(fUr  signing 
a. bill  or  note  for  his  accommodation,  the  buyer  may  set  off 
against  the  price  any  sum  which  he  has  paid  to  account  of 
the  bill  or  note  evoi  after  the  seller's  commission  of  bank- 
ruptcy, because  the  latter  is  held. to  have  sojd  him  the  goods 
on  the  credit  of  the  document  previously  subscribed  for  his 
accommodation.  ^     But  the  extent  of  this  claim  of  set-off 
depends,  in  every  case,  on  the  construction  of  the  statutes. 
In  Scotland,  on  the  other  hand,  where  retention  is  a  right 
at  common  law,  it  is  sufficient  ground  for  it,  in  all  cases, 
whether  there  has  been  mutual  credit  before  the  bankrupt- 
cy or  not,  that  a  person  should,  at  the  time  of  exercising  it, 
have  any  claim,  however  distant  or  contingent,  against  the 
other  party.     It  has  been  found,  for  instance,  that  even  the 
plea  of  compensation  might  be  elided  by  retention  in  secu- 
rity of  such  a  claim ;  for  it  was  decided  in  one  case,  ^  that 
the  debtor  in  a  bond,  pleading  compensation  on  a  bill  due 
to  him  by  the  charger,  was  excluded  from  this  plea  by  a 
right  which  the  latter  had  to  retain  the  bill-debt  till  he  was 
relieved  from  a  cautionary  obligation  which  he  had  con- 
tracted for  the  other  party.     There  is  a  still  more  recent 
case  to  the  same  efiect.  ^    In  short,  the  general  docti*ine,  as 
^well  as  its  implication  to  all  contingent  claims,  such  as 
claims  of  relief  from  cautionary  obligations,  in  cases  where, 

ft 

from  the  failure  of  thet  proper  debtor,  they  could  npt  other- 
wise be  secured,  is  indisputable.  It  follows,  that  the  drawjer 
oiT  indorser  of  a  bill  or  note,  the  former  of  whom  with  refe- 
rence to  the  acceptor,  or  granter,  drawer  or  prior  indor- 
sers,  and  the  latter   with  reference  to   the  acceptor,    is 

>  Bx  parte  Boyle,  Cooke,  B.  L.  571.        *  Smith  v.  Hodgson,  4  T.  R.  211. 

*  Irrine  v.  Menxies,  10th  July  1711,  Morr.  2686. 

«  Bitntgb's  Creditors  v,  Jollie,  26th  Nov.  1793,  Morr.  2585. 
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merely  a  cautioner,  as  weU  m  pny  party  who,  irtialiicr 
may  be  his  character  ex/gde  of  ihe  bill  or  note^  bddsm* 
d^ioe  that  he  ifi  in  fact  merely  a  caatiooer  wkh  vefismceto 
some  of  the  other  partiee,  is  eiidded  to  retain  any  li^iB 
his  possession  belonging  to  the  party  or  paitusa  liaUe  to 
him  in  reliei^  or  any  debt  due  by  Um  to  then^  im  seooii^ 
of  hk  claim  of  rdief,  though  no  daaaa  has  yet  be»  madB 
on  him  by  die  holder  o(  the  bill  or  note.  The  appliestida 
of  this  doctrine  to  suda.  claims,  in  the  case  of  arcnmaiMi^ 
taon^bilk  and  notes,  will  be  best  and^rstood  if  it  is  lakei  is 
connection  with  the  plea  of  compeasatian,  as  spplied  ta 
such  documents,  when  granted  in  the  form  of  €gosf>Wlij 
the  nature  of  whidi,  therefore,  it  is  {Mroper  first  of  all  is 
explain. 

It  has  been  dready  shewn  that,  in  fieotland^  any  partjr  io 
a  bill  or  note,  who,  diougfa  directly  bomid  to  the  holdav  is 
a  surely  with  reference  to  some  other  party»  has  a  doect 
right,  as  surety,  to  claim  on  that  party's  estate  cfdwr  « 
paying  the  bill  or  note  to  the  lidider,  or  for  the  sorphis  ii- 
vidends  accruing  to  it  Gpom  that  estpte^  aiier  the  fcoldei's 
claim  has  been  satisfied.  His  right  of  retention  in  secari^ 
of  his  claim  has  been  also  now  explaioed.  CnMS-biib  or 
notes  are  not  therefore  i»dispenipaUe  in  Scotland  to 
relief^  either  by  ranking  or  retention,  to  a  pat^  who 
signed  a  bill  or  note  for  another  person's  acoommodstiaa; 
nor,  indeed,  are  they  necessary  in  England,  smoe  ffe  4B 
Geo.  III.  c  121,  to  enaUe  such  a  pprty  to  rank  mt  Aasa- 
tate  of  the  person  accommodated.  They  are  nae6ii» 
ever,  inasmuch  as  they  affiird  a  direct  ground  of 
whidi  cannot  be  redargued,  unless  by  instmctiiig  tiiat  bo 
▼alue  was  given  for  them,  eidier  on  counter  bills  or  odMr* 
wise.  These  documents,  denominated  cross  bills  or  noles 
are  either  granted  in  exchax^e  for  each  other^  as  when  two 
parties  accept  bills  or  grant  notes  jredprocally  for 
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therms  accommodation,  on  the  understanding  that  each  |>ar- 
ty  is  to  retire  his  own  note  or  acceptance,  or  when  a  party, 
who  has  signed  a  bill  or  note  for  another  person's  accom* 
modation,  gets  from  him  what  is  called  an  indemnity-bill  or 
not^  not  to  accommodate  him,  (although  he  has  it  in  his 
power  to  circulate  it,  if  it  is  granted  to  him  without  restric- 
tion,) but  on  which  he  may  claim  for  his  relief,  if  he  should 
be  obh'ged  to  pay  the  other  biU  or  note.  Bills  or  notes 
granted  by  third  parties  to  the  party  accommodated,  and  only 
transferred  by  him,  may  be  employed  for  the  purpose  now 
mentioned.  ^  The  party  receiving  such  bills  or  notes  cannot 
be  regarded  as  an  onerous  holder,  except  in  so  far  as  he  has 
5^yen  value  for  it  in  the  bill  or  note  for  which  it  is  exchang-f 
ed;  ^  But  the  presumption  of  full  value  given  by  the  holder 
of  every  bill  or  note  cannot,  as  already  explained,  be  re- 
dargued in  Scotland,  and,  on  the  same  principle,  cannot  be 
restricted  even  to  the  effect  now  mentioned,  except  by  the 
holder's  oath  or  writ  His  books  will,  in  general,  afford  the 
best  evidence  of  the  real  transaction.  It  is  not  indispensable 
to  such  a  course  of  dealing,  that,  for  each  bill  or  note,  there 
should  be  a  counter  bill  or  note  corresponding  with  it  in  a- 
mount,  date,  term  of  payment,  and  every  thing  else.  ^     But 

'  In  «r  parte  Claaricarde,  Cooke,  B.  L.  182,  there  were  documenti  of  this 
kind  on  both  sides.      Vide  also  Buckler  v.  ButtiTant,  note  S. 

*  Ei  parte  Beaufky,  Cooke,  180. 

*  VUb  eM  parte  Maydirell,  Cook*,  B.  L.  180.  In  Buckler  «u  Bulliruit,  8 
£«tt.  12f  certain  billa  wane  iMld  to  be  given  in  exchange  lor  each  other,  al- 
though one  of  them  differed  a  few  shillings  from  the  amount  of  the  counter-bill ; 
although  another  corresponded  in  amount,  not  with  any  one  counter-bill,  but 
wiA  two  bills  taken  together ;  and  though  there  was  a  ^fPerence  of  fire  ASOSnga 
between  theoppodle  sidesof  the  account ;  which  sum,  however,  was  paid  «l  ttie 
tima^  tf  was  said,  to  fimsb  the  tranwartinn  Theie  waaalsoadiff^neeof  af«w 
days  between  the  pcrioda  when  some  of  the  counter  bills  respectively  fell  due. 
But  the  account,  as  contained  in  the  books  of  the  parties,  shewed  that  none  of 
the  bills  had  been  granted  for  any  other  consideration  but  for  each  other,  and 
the  correspondence  between  the  panics  proved  that  they  were  in  fact  mutual 
accommodations. 
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their  discrepancy,  in  any  of  these  respects,  will  be  a  drcuni' 
stance  to  prove  that  they  were  not  granted  in  exchange  for 
each  other ;  ^  and  strong  contrary  eyidence,  such  as  that  of 
entries  in  the  books  of  the  parties,  or  a  written,  agreement 
between  them  to  grant  such  accommodations,  or  stipulatioiis 
that  each  party  should  pay  his  own  acceptances,  *  or  letters, 
sh<ewing  that  the  bills  in  question  were  granted  for  each 
other,  will  be  required  to  shew,  either  that  they  were  trolj 
exchanged  for  each  other,  3*or  that  one  of  the  parties  got 
the  bills  which  he  holds  merely  in  order  to  secure  his  re- 
lief. When  one  or  other  of  these  facts  is  established,  ike 
right  of  either  party  receiving  them  must  depend  on  his  ful- 
filment of  the  obligation  arising  against  him  on  the  coan- 
ter-4)ill  or  note,  since  that  obligation  is  the  only  value  that 
he  gave  for  the  document  which  he  holds.  If  neither  pargr 
negotiates  the  documents  in  his  hands,  no  claim  can  be  nuMfe 
on  either  of  them  against  the  estate  of  the  other  part^,  see- 
ing they  neutralize  each  other.  If  one  of  the  documeDts  is 
transferred  to  a  third  party,  the  original  party  who  retains 
the  other  cannot  claim  on  it,  except  in  so  far  as  he  dis^ 
charges  the  counter  document.  If  both  are  negotiated,  eadi 
party  must  retire  the  document  for  which  he  was  properiy 
bound ;  and  the  mutual  obligations  will  thus  be  extinguish- 
ed. When  each  party  is  acceptor  or  granter  of  the  bill  or 
note  which  he  has  bound  himself  to  retire,  the  possessua, 
by  each  party,  of  his  own  note  or  acceptance,  will  be  snfi- 
dent  to  shew  that  the  transaction  is  closed.  But  if  the 
other  party  is  acceptor  or  granter,  and  the  real  debtor^s  ot£- 
gation  is  contained  in  a  separate  missive,  the  acceptor  or 
granter,  being  primary  obligant  e»facU  of  the  bill  or  note^ 
ought,  for  his  own  safety,  to  get  possession  of  it,  and  is  there- 
upon  bound  to  grant  an  acknowledgment  tiiat  it  was  paid 

'  Bayley,  S47.  >  Ccnrley  v.  Donlop,  7  T.  R.  56& 

'  Vide  Buckler  v.  Buttirtnt,  9/k\,  n^te  a 
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by  the  other  party,  which  will  be  sufficient  to  prove  the  im- 
plement of  his  obligation. 

These  rules,  which  have  been  stated  on  the  supposition 
of  each  party  continuing  solvent,  are  also  applicable,  under 
some  modifications,  in  case  of  the  bankruptcy  of  both  or 
either  of  them. 

In  England^  the  original  doctrine  as  to  all  cross-bills  ap- 
pears to  have  been,  that  each  bill  constituted  an  absolute 
debt  from  the  time  of  granting  it;  and  that,  therefore,  each 
party  was  entitled  to  prove  against  the  other  party's  estate, 
on  the  bill  which  he  held,  whether  he  had  fulfilled  his  obli- 
gations on  the  other  or  not.^  Accordingly,  the  holder  of  each 
bill  was  allowed  to  prove  for  it  under  the  debtor's  commis- 
sion of  bankruptcy,  even  though  he  had  not  been  required 
to  make  pajonent  of  the  other  bill.  ^  This  could  only  have 
been  allowed  on  the  supposition  of  each  bill  being  an  absolute 
debt  before  the  bankruptcy ;  because,  otherwise,  it  would 
have  resolved  into  an  ordinary  contingent  debt,  which,  till 
the  49  Geo.  III.  C.-121,  could  not,  in  any  case,  be  proved 
under  the  commission.  But,  at  last,  the  Court  of  Chancery 
exerted  its  equitable  powers  in  determining,  that,  though 
the  holder  of  such  a  bill  or  note  might  prove,  the  dividends 
set  apart  for  him  must  be  suspended  till  he  discharged  his  ob- 
ligations on  the  counter  document.  ^   It  has  been  doubted,  * 

I  CuUen,  133-4.  This  doctrine  is  implied  in  Rolfe  v.  Caslon,  2  H.  Bl. 
570,  and  Cowley  v.  Dunlop,  7  T.  R.  565. 

'  Eg  parte  MaydweU,  Cooke,  180 ;  Ex  parU  Bloxham,  8  Ves.  231. 

*  Eat  parte  Bbxham,  note  2;  CuUen,  131 ;  Bayley,  319,  note  28.  The  same 
principle  was  appHed  in  Sairatt  v.  Austin,  4  Taunt.  201s  where  it  was  held,  that 
the  claim  on  such  a  document,,  being  neither  an  absolute  debt  nor  a  future  debt, 
under  the  7  Geo.  I.  c.  31,  but  altogether  a  contingent  debt,  could  not  sup- 
port a  petition  for  a  commission  of  .bankruptcy. 

*  Codkt,  183.  Vide  ilso  three  cases  to  the  same  effect,  dted  ibid.  vis.  Ex 
parU  Cnrtifl,  ex  parte  Lee,  and  ex  parte  Brown.  The  last  case,  and  two  other 
cases  to  the  same  effect,  vis.  Ex  parte  Evrett  and  ex  parte  Ward,  are  also  dted 
in  Sarmtt  v.  Austin,  4  Taunt.  204. 
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whether  «uch  bills  can  even  be  proved  till  the  covaler  UUs 
have  been  retired ;  and  it  has  been  rematkedf  ^  ihats  if  ihej 
may  be  proved,  and  a  divid^id  set  f^art  for  tbemt  oti  the 
ground  of  their  fonning  an  bbsolute^  debt,  on  the  aalK 
ground  the  dividend  ought  to  be  paid^  whether  the  coas- 
ter document  has  been  retired  or  not.  But  the  later  an- 
.thorities  seem  to  l^ad  to  the  re$ult»  that  thfey  may  l>e  po- 
ved,  although  the  dividends  ob  th^n  will  be  soqpended.  ^ 

In  Scotland  we  have  escaped  altogedier  from  these  dift- 
culties,  by  considering  such  securities  frdm  the  first  as  Qsn- 
tingent  debt^  depending  each  on  the  payment  of  the  olhtf, 
but,  at  the  same  time^  allowing  them»  like  other  cooti^gait 
debts,  to  be  ranked  and  to  have  dividends  s^t  apan  for  thaa, 
though  these  dividends  are  not  paid  till  the  ccmdifioQ  fat- 
comes  absolute.  The  holder  of  such  a  security  if  he  has  in- 
dorsed it  to  a  third  party,  seems  also  entitled  to  relui  uf 
debts  due  by  him  to  the  other  party»  till  he  ill  relief«d  from 
his  liability  on  the  bUl  or  note  thua  indots^  wiiick  the 
other  party  is  primarily  bound  to  retire.  Sottie  dificshies, 
however^  have  arisen  in  the  practical  i^plilieaticMi  of  these 
simple  principles.  Only  three  cases  h4te  hitherto  oopurdi 
in  whidi  their  application  has  been  fiilly  discosaed ;  and  tk 
decisions  in  these  cases,  as  they  proceeded  on  icpanrtf 
grounds,  can  scarcely  be  said  to  have  established  as  jel  say 
fixed  rule. 

]h  the  case  to  bd  noticed  first,  '  ei^nain  bills,  accepted  Igr 
one  party  for  another  party's  accommodation^had  been  tiiii»* 
ferred  Iby  the  latter  to  third  parties^  and  the  rnnrpt^  m 
the  other  hand,  retained  certain  eounter  tiMes^  wUch  tfat 
other  parly  hdd  granted  lo  him,  in  his  own  po^^essiML 
Hiese  hoti^s^  therefore,  not  having  been  negodated,  were 
to  be  cpnsideredf  while  in  his  handsy  merely  as  secuitliei 

*  Oiffleto,  13I|^  Hole  46.  '  ^VUg^^nouX 

^  lUtvb  V,  ChUttCoun,  13di  May  1*796,  Vtan,  iS^. 
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fiNT  his  relief  firom  his  own  acoeptAnoes.  Tliey  might  relate 
in  appearalioe  to  a  separate  debt;  but^  according  to  the 
truth  of  the  transaction,  they  related  to  the  same  debt^  and 
eould  have  no  more  effect  in  the  holder^s  pos^essicxi,  with  re- 
ference to  ity  than  a  simple  letter  from  the  oth^  party,  dd- 
olaring  that  he  was  merely  a  cautioner  for  that  debt,  and  en- 
geging  to  relieve  him  frcmi  it.  A  letter  of  this  kind  could 
aotliave  authorised  him  to  claim  against  the  other  party,  un- 
less in  so  far  as  he  himself  paid  the  debt;  and,  in  the  event 
of  tlic  other  party's  bankruptcy,  and  of  the  holder  of  the 
negotiated  bills  ranking  for  their  full  amount  on  his  estate, 
no  such  missive,  whether  in  the  form  of  a  counter  note  or  a 
letterof  relief  could  entitle  him,  in  his  character  of  mere  sure- 
ty, to  rank  again  for  the  same  debt.  It  may  be  doubted, 
however,  whether  the  decision  in  the  case  to  be  now  stated 
did  not  involve  this  vety  principle  of  double  ranking*  Laid- 
kW)  one  of  the  parties,  had  accepted  bills  for  the  accommo- 
dation of  Forrester  and  Company,  who»  on  the  other  hand, 
granted  him  their  promissory-notes  for  the  same  sums*  Both 
parties  fail^  Forrester  and  Company  having  previously  in- 
doraed  away  Liaidlaw's  acceptances  for  value,  but  Laidlaw 
retaining  their  notes.  The  holders  of  the  acceptances  rank- 
ed for  their  amount  on  the  estate  of  Laidlaw  the  acceptcn*, 
finom  which  they  drew  10s.  per  pound,  and  also  on  the  es- 
tate of  Forrester  and  Company  indorsers,  from  which  it  was 
supposed  that  they  would  draw  8s«  more.  On  the  other 
haad^  Laidlaw's  trustee  claimed  to  be  ranked  on  Forrester 
and  Company's  estate  for  their  promissory-notes^  but  was 
met  by  the  defence,  that  Forrester  and  Company^  having  al- 
ready ranked  die  holder  of  the  bills,  vrho  was  principal  clt^ 
dilor,  fbr  thenr  full  amount,  could  not  be  bound  to  rank 
LaidUttw,  who  was  merely  sumty,  a  second  time  for  the  same 
debt;  the  notes,  it  was  said,  being  in  fact  only  obligations  of 
relief  to  him  for  that  debt,  though  they  were  apparently 
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distinct  docoments.   On  these  groiuids,  Forrester  and  Coni- 
pany's  trustee  pleaded  that  they  were  enlided  to  retain  the 
dividends  corresponding  to   the  promissory-notes^   nakK 
Laidlaw's  trustee  relieved  their  estate  altogedier  from  the 
ranking  on  his  acceptances,  by  paying  their  full  amount,  in 
which  case  he  would  be  entitled  to  rank  as  surety  in  place 
of  the  holders  of  these  acceptances.     But  the  Court  of  Ses- 
sion decided  that  the  notes  must  be  ranked  for  their  fiiU  a- 
mount     The  soundness  of  this  decision  has  been  question- 
ed by  some  of  the  .Court  in  a  recent  case,  ^  as  wdl  as  by  a 
learned  author,  ^  and  it  appears,  indeed,  to  be  extremdj 
doubtful.    If  it  be  true,  as  already  stated,  that  the  pranis- 
sory-notes,  while  in  Laidlaw's  hands,  related  to  the  suae 
debt  which  was  constituted  by  hb  acceptances,  and  fbrmed 
merely  an  obligation  to  relieve  him  from  these  acoqptanoesi 
similar  to  a  clause  <^  relief  inserted  in  a  bond,  it  foUows  dbt 
his  trustee  could  not  rank  on  such  an  obligation  in  hisr%bt  as 
surety,  while  the  holder  of  the  bills  was  ranked  cxi  die 
estate  for  the  same  debt  as  principal  creditor.     It  wai 
that  if  the  notes  were  not  ranked,  Forrester  and  Company's 
estate  having  drawn  full  value  for  the  bills,  would  profit  to 
the  extent  of  10s.  per  pound,  received,  by  the  holders  of  the 
bills  from  Laidlaw's  estate,  besides  the  5s. /ler  pound  of  short- 
coming  on  their  own  estate,  which  was  only  to  pay  5a. 
pouiid  oh  the  biUs, — so  that'  thus  their  estate  must  have 
rids,  per  poiind  by  taking  Laidlaw's  acceptances,  witboot  gi- 
ving any  value  in  return.     But  this  argument  would  have 
been  equally  applicable  although  Laidlaw,  instead  of 
the  notes;  had  got  merely  a  counter  obligation  of  reBef; 
in  that  case^  likewise,  he  would  have  benefited  Foi 
and  Company's  estate  as  much  as  in  the  case  in 
¥rithout  receiving  ultimately  any  value  in  return.   .  Tlie 

'  Newhiggiiig  and  Compuiy'B  Trustee  r.  Heywood,  OrfUns  aad 
Tniitee,  IM  No?.  18S3»  2  Shaw  461.  •  1  Bdl,  S«3^ 
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lue  which  he  took  for  the  bills,  at  the  time  of  accepting 
them,  which  was  an  obligation  of  relief,  granted,  no  doubt, 
in  the  form  of  a  promissory-note,  but  was  the  very  same 
in  eflect  as  if  it  had  merely  engaged  to  relieve  him  from 
his   acceptances.      If  both  parties  had  remained  solvent, 
he  would,  in  the  event  of  paying  the   acceptances,  have 
made  good  his  relief  to  the  full  amount,  by  ranking  for  their 
amount  on  the  other  party's  estate.     This  was  the  only  event 
in  which  the  parties  could  have  meant  that  his  right  of  re- 
lief^   under  the  promissory-notes,   should   take  effect     It 
could  not  have  been  meant,  because  it  would  have  been 
a  fraud  on  the  granter's  other  creditors,  to  set  up  these 
notes,  with  a  direct  view  to  the  event  of  his  failure,  as  ficti- 
tious securities,  by  virtue  of  which  his  creditors  might  claim 
for  their  full  amount  on  the  granter's  estate,  although  they 
had  only  paid  a  small  dividend  on  the  acceptances,  which 
formed  the  only  consideration  for  them.     The  only  charac- 
ter in  which  Laidlaw  could  have  received  these  notes  was 
that  of  surety  for  the  acceptances,  and  neither  he  nor  his 
creditors  were  entitled  to  rank  for  them  in  that  character,  so 
long  as  the  holder  of  the  acceptances  ranked  on  the  same 
estate  for  the  principal  debt     The  only  fair  result  in  such  a 
case  seems  to  be  that  which  has  been  adopted  in  England, 
under  similar  circumstances,  viz.  that  the  dividends  on  the 
notes  from  the  granter's  estate  should  have  been  suspend-- 
ed,  till  Laidlaw's  creditors  relieved  the  granter's  estate  from 
ranking  on  the  bills,  in  which  event  his  creditors  would 
become  entitled  to  rank  on  the  notes,  as  coming  in  place  <^ 
the  bills. 

Another  of  the  cases  alluded  to,  ^  though  decided  by  the 
Court  of  Session  prior  to  the  case  now  mentioned,  was  de- 
cided subsequently  to  it  in  the  House  of  Lords.  In  this 
case^  three  several  houses,  M'Alpine  and  Company  in  Scot^ 

>    Curtis  and  others  v.  Chippendale,  9th  Dec.  1794^  decided  by  the  House  of 
Jjor6»  on  SSd  February  1797,  Morr.  2589. 
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luAdi  and  LiveMy,  Hiurgraye  and  Componyf  and  Lewk  and 
Pottar,  both  of  London^  agreed  to  e^chaoge  billa  to  sa(^ 
port  each  other's  credit.  Accordingly!  M' Alpine  afed  Con- 
pany  gave  bills  to  both  the  other  houses,  drawn  by  dieoh 
selves,  and  accepted,  either  by  some  of  their  correapondenU^ 
or  by  a  fictitious  firm  assumed  by  themselves.  Manyitf 
these  bills  Livesay,  Hargrave  and  Company,  and  Lewis  sad 
Potter  indorsed  to  their  bankers,  Gibson  and  Johnson^  in 
secnri^  of  advances  made  to  them.  On  the  other  hsady 
both  these  houses,  viz.  Livesay  and  Co.,  and  Lewis  sod 
Potter^  gave  M ^Alpine  and  C!ompany  a  number  of  Ulk 
drawn  by  them  respectively  on  Gibson  and  Johnacn,  bj 
whom  they  were  accepted*  But  it  is  a  circinnataiice  wUck 
has  been  overlooked,  till  it  was  first  noticed  by  a  late  an- 
thdr,  ^  that  M^Alpine  and  Ck>mpany  gave  either  cadi  or  gooit 
billfi^  which  were  regularly  paid,  for  nearly  the  fidl  aaiaaat 
of  Gibson  and  Johnscm's  acceptances  which  theyieooved^  ' 
and  that  thus  they  were  onerous  holders  of  these  aooep- 
tancesy  independently  of  all  claim  on  the  other  biBs  wUcfc 
they  had  given.  In  these  drcumstances,  all  the  fi^ur  hoosei 
already  mentioned  having  become  bankrupt,  the  hcdders  of 
the  bills  accepted  by  Gibson  and  Johnscm,  whidi  M'AlpiBe 
and  Company  had  received  from  the  two  other  hooaes  aad 
indorsed  away,  ranked  for  them  on  Gibson  and  JoluiBoa's 
4state)  andi  on  the  other  hand,  Gibaon  and  JoImbsob'i 
asrignees  claimed  on  the  estate  of  M'Alpine  and  Caaaprnf 
for  those  billa  whidi  the  latter  had  given  to  Liwesay^  Hmv 
grave  and  Company^  or  Lewis  and  Potior,  and  whi^ 
two  houses  had  indorsed  for  value  to  Cribson  and 
But  the  holders  of  Gibson  and  Johnson's  accqitaiicaB^  be* 
sides  ranking  on  thrar  estate  as  aocq>tors>  had  Ukt 


>  Glen,  8d  edition,  369. 

*  tliiir  fact  tsktstod  in  detail,  balfa  io  tlie  meflUffbl  for  H'AIpiiw  md  Cb.\ 
tVustee,  In  the  Court  of  Setnon,  and  in  hta  caie  as  respondent  in  die  Hmrbv  <* 
Lordly  p.  %  and  is  not  denied  by  the  otfaar  parties. 
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ranked  for  them  on  the  estate  of  M^Alpine  and  Company  as 
indoners ;  and,  therefore,  the  trustee  of  M^Alpine  and  Com*- 
pany  pleaded  retention  of  the  dividends  claimed  by  Gib- 
son and  Johnson's  assignae^  on  their  bills,  in  order  to  re- 
lieve M^Alpine  and  Company's  estate  from  the  dividend 
with  which  they  were  burdened  for  Gibson  and  Johnsoo^s 
acceptances,  and  for  which  the  latter  were  the  proper 
debtors.  The  majcnrity  of  the  Court  of  Session  sustained 
this  plea  of  retention,  holdmg  that,  with  reference  to  Gib* 
son  and  Johnson's  acceptimces,  M^Alpine  and  Company 
were  in  the  condition  of  cautioners,  and  were  thus  entitled 
to  make  good  their  claim  of  relief  from  these  acceptances, 
by  retaining,  in  security  of  it,  any  debt  due  by  them  to  the 
principal  debtor.  The  Court  therefore  deducted,  from 
Gibson  and  Johnson's  claim  against  M^AIpine  and  Com- 
pany's estate,  the  dividend  which  the  latter  had  paid  on  ao- 
count  of  the  acceptances  of  the  former,  and  ranked  Gibson 
and  Johnson  only  for  the  balance.  But  the  House  of  Lords 
reversed  this  judgment,  by  repelling  the  plea  of  retention, 
and  ordering  that  Gibson  and  Johnson's  assignees  should 
be  ranked  for  their  full  claim.  It  does  not  appear  distinct- 
ly on  what  ground  this  reversal  proceeded ;  but  there  were 
some  special  pleas  in  the  case  which  render  it  not  impro- 
bable that  it  proceeded  on  them,  rafter  than  on  the  general 
grounds  that  have  been  sometimes  supposed.  One  special 
ground  of  argument  was  strongly  urged  in  the  appeal,  viz. 
that  as  this  was  a  claim  between  <Mie  bankrupt  estate  in 
Scotland  and  another*  in  England,  it  ought  to  be  reralated 
by  the  bankrupt  laws  of  these  two  countries;  that  the  bank- 
rupt laws  of  both  countries  then  coincided  on  ftls  subject, 
inaamueh  as  the  E^ngUsh  bankrupt  law  excluded  all  claims 
which  were  not  due  at  the  time  of  the  act  of  bankn^)tey, 
and,  consequently,  excluded  this  contingent  claim  by  Mac- 
Alpine  and  Company,  while  the  Scotch  bankrupt  act,  28 
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O.  III.  c  18,  under  whidi  the  sequestration  of  M^Alpine 
and  Company  was  awarded,  dedarea,  $  82,  **  that  the  whole 
^<  estate^  whether  personal  or  real,  belonging  to  the  bank- 
'Vrupt  at  the  period  of  the  sequestration,  shall  become  a 
*<  fond  of  division  among  those  who  were  his  creditors 
<*  prior  to  the  date  of  the  application,  and  nome  dhe^.  according 
•'^  to  their  due  order  of  preference;"  and  which,  statute,  al- 
though it  elsewhere,  §  84^  provides  for  debts  payable  after  die 
sequestration,  does  not  include  contingent  claims.    ThuB,  as 
was  pleaded,  there  was  no  ground  for  pleading  conqiensation 
or  retention,  on  the  claim  of  relief  in  question,  against  Gib- 
son and  Johnson's  estate,  since  it  could  not  be  made  avail- 
able against  them  by  the  bankrupt  law  either  of  Scotland  or 
England.     This  was  the  course  of  argument  urged  most 
strongly  by  the  appellant,  and  it  is  not  unlikely  that  it  in- 
fluenced the  judgment,  more  especially  as  that  judgment  is 
not  proved  to  have  proceeded  on  any  of  the  reasons  gene- 
rally assigned  for  it      It  has  beed  said,  ^  in  explanation 
of  the  judgment,  that  to  have  allowed  M^Alpine  and  Con- 
pany's  claim  for  relief  from  Gibson  and  Johns<m's  acceptadoes 
to  form  a  ground  of  set-off  against  the  claim  of  the  -latter, 
would  have  been  to  rank  these  acceptances  twice  on  their 
estate,  since  the  holders  of  the  acceptances  had  already 
ranked  for  them.    It  may,  however,  be  answered,  that  M<A1- 
pine  and  Company  did  not,  by  the  proceedmg  in  questacm, 
rank  on  Gibson  and  Johnson's  estate,  but  merely  exerciaed 
a, right  of  retention  over  a  debt  which  they  themselves  owed 
to  these  parties,  in  order  to  secure  their  claim  of  relie£   It  is 
true,  that  there  could  have  been  no  room  for  retention  if 
M^ Alpine  and  C!ompany  had,  as  has.  been  supposed,  merely 
received  Cribson  and  Johnson's  acceptances  from  Liveaay, 
Hargrave  and  Ciompany,  in  exchange  ^  for  4jb\eir  own  billst 

>  lBeU,d4& 
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by  virtue  of  the  agreement  for  mutual  accommodations.  In 
that  caae,  they  might  have  pleaded  their  claim  of  indemnity 
as  a  ground  for  withholding  payment  of  thdr  own*bills»' 
while  in  the  hands  of  Livesay,  Hargrave  and  Company ;  be* 
cause  these  bills,  so  long  as  Livesay,  Hargrave  and  Ck>m«' 
pany  retained  them,  were  merely  guarantees  of  their  relief 
from  their,  own  counter  acceptances,  and  could  not,  there- 
fore, be  so  ^nployed  by  them  till  they  had  retired  these,  ac- 
ceptances. On  the  otha-  hand,  when  these  bills  w^e  in- 
d(H-sed  by  Livesay,  Hargrave  and  Company  for  value,  tboy 
became  to  the  holders  vouchers  of  debt  quite  independent 
of  the  counter  bills ;  and,  as  they  were  granted  at  first,  u$ 
well  as  these  counter  bills,  for  the  very  purpose  of  b^ipgner 
gotiated^  it  was,  of  course,  part  of  the  original  agreeqpKettt, 
that  each  party  should  retire  his  own  bills  from  the  holders,, 
without  any  reference  to  the  counter  .bills.  This  obligation 
was  in  part  discharged  with  regard  to  the  biUs  given  by 
livesay,  Hargrave  and  Cbmpany,  by  ranking  them  on  the 
estate  of  Gibson  and  Johnson, .  the  acceptors.  But  they, 
were  also  ranked  on  the  estate  of  M^AIpine  and  Com- 
pany, as  indorsers ;  and  the  question  was,  what  claim  of  re- 
lief M'Alpine  and  Company  had  for  this  payment.  Now, 
they  could  have  no  such  claim,  except  in  so  far  as  th^y. 
had  got  the  bills  onerously ;  and,  if  they  had  in  fact  acr. 
quired  them  only  in  consideration  of  their  own  counter 
bills,  their  right  could  not  be  regarded  as  onerous,  till  they 
fulfilled  the  condition  on  which  the  bills  were  obtained, 
by  paying  a  dividend  on  their  own  bills,  which  had  been 
given  as  a  consideration  for  them.  They  could  not,  there-, 
fore,  on  the  supposition  now  stated,  have  withheld  the  divi*; 
dends  on  their  own  bills  from  Gibson  and  Johnson,  in 
order  to  secure  their  relief  from  Gibson  and  Johqson's  ac- 
ceptances, because  it  was  only  on  paying  these  dividends 
that  they  became  onerous  holders  of  Gibson  and  Johnson's 
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acceptances,  tf o as  to  aoqpiive  saoharightof  rdlef.  HmoIk 
senratioiis,  therefore^  cif  a  learned  author  ^  on  this  8«lge(% 
vould  be  perfectly  well  foondedy  if  M^Alpioa  and  Cooqpsif 
had  given  no  value  for  Oibtoo  and  Johnsoa^s  acoqptanoft 
received  by  them  from  the  London  houses,  exoepting  Aeir 
own  counter  acceptances,  3ut  it  has  been  shewn,  in  pqini 
of  fiust,  that  they  had  given  fiiU  value  for  Gibson  and  Jeha- 
son's  acceptances  in  ca^hand  good  bills,  indqi^idlciitly  aho* 
gether  of  their  own  counter  bills ;  and,  as  their  estate  bsd 
piud  a  dividend  on  these  acceptance^  for  which  the  aoceptow 
were  properly  liable,  it  would  appear  that,  whtti  the  latter 
daimed  dividends  firom  them  on  any  other  bills,  iheyw&t^^sh 
titled  to  retain  these  dividends  in  security  of  thw  relief  for 
what  they  had  thus  paid.  This  was  not  to  rank  again  ao 
Gibson  and  Johnson's  estate,  but  to  use  a  secoiiiy  wbiA 
was  in  their  own  hands.  The  preference  which  it  gav«  thoa 
over  the  other  creditors  did  not  afibrd  an  argumenl  sfunrt 
it  mote  than  against  any  other  preferable  security,  h 
to  have  been  merely  an  example  of  that  right  of 
which  eveiy  cauti<»ier  may  employ  for  his  own  relief;  and, 
therefore^  if  the  question  had  beeii  tried  at  present,  on  ge* 
neral  principles,  instead  of  being  influenced  by  the  pecufiv 
terms  of  the  2S  O.  HI.,  combined  with  the  English  hagk- 
nipt  lawy  it  would  perhaps  have  had  a  different  issue.  These 
remarks,  however,  are  proposed  with  the  greatest  diffidence 
when  I  consider  the  difibrent  construction  which  has  beoi 
hitherto  given  to  the  ultimate  judgment  in  this  case. 

FVom  what  has  been  already  stated,  it  appemn^  tfas^  so 
long  as  a  party  receiving  one  bill  in  consideratioa 
keeps  it  in  his  own  hands,  there  Is  no  essential 
between  his  claim  on  it,  and  the  claim  of  relief  wfaidk  he 
would  have,  at  imy  rate^  as  surety,  on  being  obliged  to 

>  1  Bdl*  SlMa 
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Up  Ike  otker  bilL    The  ahisF  disQfifction  ippeai^s  to  he^  that, 
by  tjoJAig  »  couiiier  bfti^  heiayar  the  necessity  of  dll  ot!)er 
pbdf  rt>f  Msr  clnm^  of  rdidT  isaier  tbe  otber  bUl^    This  ap^ 
pests  to>be  tbff  csase^  et^m-Wheh.  bBb  ire  giveir  expressly  in 
excbahjge  ftrr  ^dbli  odiey.     Bnt^  ota  the  other  hand,  if  each 
paytfy  widimlt  meb  ^.  exSofaab^  ^qptess  or  impfied,  mero-^ 
ly  gi^«  fc  ihfe  othei*  party*  a  imdber  of  !^ab  for  his  behdo^  * 
which  are  eni^r^  t^  their  r^jKpectiive  accounts,  and  one  party 
A0^^at«sitbe  ferlH^  ^^ek  him,.  ^eMle  the  otber  retains  a  nntn^ 
ber  rf  hil9^  .th«  ftittei<  cannot  use  the  i^etained  bills  even  as  a; 
coiistiittti6&  ctf  hist  claim  to'  be  relieved  from  the  bills  ikego- 
tia^d  by  th^  other  pany,  but  must  claim  on  these  last  bilk 
Hkerely  a^  Mfi^ ;  tbfA  res{)^ctiV^  set6  of  brlla  not  beiiig  hbld' 
in  tb)^  cii$^  t^  b^  cotKiiiderMioris?  fov  ^cb  other,  but  CT)chl 
paitjr  being  4fiAf  siittetj  on  thdse  bills  Whfeh-  he  gives?  awayy 
and  thef tf6f^  tm  ^titled  to  eklmt  in  ikiiy  dther  character, 
hi  a  <^ie  d#  tW^  kii^^  wbel*e  one  pa*ty  negotiafte*  almost; 
an  1^  biH^  ihAt  he  got*  hoin  t&e  other,  tK»hibb,'  accbrdhiglyy 
werc^  dfteiNftdi^  i^MHk«d  6ti  the  eisrtates  of  bodi'  parties,  whSle 
f  be  6ther  pAx^  r^tdn^ied'  d  gredt  dumber  of  the  bilfa  tfiat  be 
^cl  received,  he  v^as- ik>t  dlk>^ed  t6  rank  apon  those  retained! 
Aiill»  against  thef  dth^r  pHrtf^  estate;  eveki  to  the  ef&ct  dB 
mabih^  good  tN^  k^  th^  h^  e^ie  batd  iik;iiryed  by  reoeiv-^ 
ing  ittuch  h^k  dco^^livddlitidtf  thkfl  it  g^e^  bdt  his  daini  waa 
held  tb  be  in^r^lj^  6ne  of  s^et5^hip  obthe  bills  which  he  had 
given  to  tlie  otfbet'  party;  etrid  it  Was  decided,  that  ev€»i  for 
this  datm  be  cimlA  not  itink  oi^  the  ot!her  party's  estate^  un- 
less he  had  satisfied  the  whole  of  these  bills,  seeing  the 
holders  of  these  bills  had  been  already  ranked  upon  them  a- 
gaLn^t  both  estates^  and  it  was  impossible  that  both  principal 
and  fiiuHety  should  rank  at  one  time.  ^  This  decision  was  given 

>   JEIr  jMrte  Walker,  4  Ves.  373;   Cooke,  B.  L.  184.    Vide  alio  Baylej, 
:i50'^9  who  elicitt  Uie  tnie  principles  of  Uiis  verj  intricate  ease.     I  bataoon- 

Sh 
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before  tbe  49  O.  III.  c  III,  which  allows  smeties  to  mk 
for  relief  against  their  prmcqMl's  estate.    fiat»  bespksy  that 
act  applies  only  where  the  surety  has  paid  either  the  iriwle 
debt,  or  a  part  in  discharge  of  the  whole^  in  which  case  the 
principal  creditor  can  only  rank  for  the  balance.    It  does 
not  authorise  the  surety  to  rank  when  the  creditor  has  mere- 
ly drawn  a  dividend  from  the  surety's  estate,  while  he  at  the 
same  time  has  ranked    separately  against  the  principal 
debtor's  estate  for  the  whole  debt ;  for  this  would  be  to  al- 
low a  double  ranking.  ^    The  principles  of  this  deciidon  are 
therefore  the  same  that  would  be  adopted  in  8ooiland*    In 
such  a  case^  in  adjusting  accounts  between  the  parties,  die 
bad  bills  on  either  side  must  be  thrown  aitirely  out  of  vieWy 
because  th^e  resolve  on  both  sides  into  cautionary  obliga«- 
tioDs,  which  cannot  be  ranked  against  either  estate,  so  long 
as  the  principal  debts  are  ranked.    The  balance  provable 
by  one  party  against  the  other  can  only  be  strpck  on  an  ac« 
count  of  the  cash  or  good  bills  given*    This  rule  was  adop* 
ted  also  in  another  case^^  where^  in  estimating  theeaab-ba^ 
lance  between  two  estates,  £.  1098  of  bills  given  to  onepar^ 
by  the  other,  which  had  turned  out  bad,  were  struck  out  of 
the  account    But  as  these  bills  were  entirely  for  the  ac- 
commodation: of  the  party,  in  whose  &vour  the  cash-balance 
stood^  so  that  he  was  bouod  ty>  retire  them,  in^ead  of  4fMng 
which  he  had  allowed  them  to  b^  rank^  for  a  dividend  on 
the  other  party'b  est^t^  that  estate  was  authorised  to  n^tam 
the  dividend  on  the  cdsh'«'balance  due  by  it  in  relief  of  th^s^ 
dividends* ' 

ceived  U  to  f>e  better  to  ftate  Its  genefsl  result  than  its  details,  beanise  natdang 
but  an  imperfect  statement  of  diem  could  be  gi^ren  witbtn  raodfeiite  Ifanals.  ▲ 
sinular  dedsicNi  was  given,  under  like  drcuntttnioeiy  in  eg  partr  Saik^iS  \m, 
833. 

*  Bayle^,  852.  .  -  •    • 
>  £r  parte  Meceallb,  11  Vea.  404^ 

*  Ibid.  Vide  also  Bayley,  353-4.    Ftof^ssor  Gliristian  tuggato,  {U,  39$), 


BILLS  OR  N0TE8  NOT  EXCHANGED  FOR  EACH  OTHER.  855 

It  lias  been  mentioned,  that,  when  bills  on  opposite  sides 
of  an  aceonnt  difier  in  amount  or  other  particulars,  they  will 

the  reCentioD  on  ^e  diyidend  of  th^  cash-balance  in  Qfi9  case  W9uld  be  ineffec-' 

tufll ;  because^  after  it  was  retuned,  it  would  fall  to  be  divided  among  the  hold-* 

en  of  fhe  rvf  hSXk  against  which  it  was  meant  to  indemmfy  the  estate,  as  wdl 

asavp^  Ifae  other  oediton.    His  solution  of  tfie  ease  is,  Ij^  That  the  hill  4}r 

JL  1096^  BO  &r  as  it  corresponds  with  the  cash-balance,  dtpold  hf^TC  been  ppn? 

aidered  as  granted  in  dischai^  of  it ;  so  that,  as  the  pafty  receiving  it  had  in- 

dorwd  it  for  value  for  it  from  a  third  partj,  the  ranking  of  it  by  the  holder  on 

tiie  drawer's  estate  ought  to  have  been  held  equivalent  to  his  ranking  finr  the  casb- 

bahmcs^  and  should  therefore  have  disdiaiged  his  claun  for  that  balance,    fdff^ 

He  suggests,  that,  ip  so  far  as  the  bill  exceeded  the  cash4|aJanoe,  t)ie  diawer  jibould 

have  been  conndered  as  cautioner  for  the  party  receiving  the  bill,  and  should 

therefore  have  had  a  claim  against  him  in  this  character  for  any  dividend  which 

he  had  paid.     Sudi  a  daim  in  Scotland  would  be  extinguished  by  a  discbarge 

under  Hie  sequestratioiu    This  solntaon  proceeds  on  the  h^poAenSf  that  the  biU 

had  not  been  gnmtad  altogether  for  the  receiver's  accommodation,  but  in  eztipci 

tion  of  the  cash-balance,  so  far  as  this  balance  corresponded  with  it. 

In  ex  parte  Walker,  853,  note  1,  a  caah4>alanoe  was  allowed  to  be  ranked,  with- 
out setting  it  aside  to  answer  the  dividends  paid  on  bills  received  by  the  party  in 
whose  fimiur  the  bolanoe  stood,  and  which  that  party  was  bound  to  have  retired* 
But  the  odier  party  had  received  counter  acoommoc^tvms  to  a  much  greater 
nnw^mt,  whidi  had  btaen  also  ranked  on  the  estate  of  ^e  party  grai^ting  them, 
and  therefore  the  one  much  pore  than  counterbalanced  the  other.     The  account 
on  which  the  cash-balance  arose  was  entirely  distinct  ftt>m  the  account  of  these 
mutual  accommodations,  being  composed,  not  of  them,  but  either  of  advances  in 
cash,  or  of  such  bills  as  were  duly  honoured.     Tlie  biUa  in  question,  therefofe^ 
did  not  fonn  any  part  of  the  consideration  given  for  this  cash-balance,  since 
they  did  not  enter  into  the  account  on  which  it  arose,  but  were  inserted  in  a 
separate  account.     Hence  there  does  not  seem  to  be  good  ground  for  the  objec- 
tion which  has  been  stated  to  this  judgment,  2  Christian,  389^90,  viz.  that, 
to  allow  the  oasb-balanoa  to  bo  proved,  was  to  allow  a  proof,  bcih  of  tha  hills 
in  qjamftiop.  ipnd  q£  tho  consideration  given  for  them«     ^o  dpiil^t,  the  objection 
stated  by  the  learned  at|thor  would  be  unanswerable,  if  the  bills  in  question  had 
been  granted,  not  as  mutua)  accommodations,  entered  in  a  distinct  account,  but 
in  consideration  of  money  due  by  the  party  granting  to  the  party  receiving  them ; 
Ebr,  in  that  case,  it  vrould  be  unjust,  that,  while  third  parties  holding  these  bills, 
ranked  for  them  on  the  estate  of  the  party  granting  t^em,  the  original  receiver  of 
them  ahould  also  rank  for  his  cash-balance,  which  had  been  pro  tanto  discharg- 
pd  by  his  rec^ying  thme  very  bills.     But  what  has  been  now  stated  appears  to 
Jievr  that  this  was  not  the  case  in  question. 

3h  2 
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ivot  be  presumad,  wkbout  strong  addhioii^  evkbno^  to  liiiye 
been  gireii  in  concMemtion  of  etfcb  other.  Hwf  Cooftof 
Session  proceeded.very  lately  on  this  principle^  in  holding 
that  bills  which  differed  from  each  other  in  yarious  particu- 
lars, although  entered  on  opposite  sides  of  an  aeeomit  b^ 
tween  the  parties  respectively  granting  d!ieni»  could  not  be 
held  as- considerations  for  each  other,  ^  and  that,  therefor^^ 
although  one  of  the  parties  had  paid  the  full  balance  due  on 
the  one  set  of  bills,  he  could  not  claan%  for  his  relief  fipoDi 
that  balance,  on  the  other  bills  whicb  wefe  in  his  poBaession 
retired.  One  of  these  bills  thus  retired  was  a  bill  for  £.1500, 
in  which  the  other  party,  being  acceptors,  were  ex  fade  pri- 
mary obligants,  though  it  was  really  granted  for  the  accoaiK 
inodation  of  the  par^  rtsceiTii^  it;  and,  tboogli  he  had  «>• 
knowledged  this  by  a  counter-missive,  in  which  be  engaged 
to  furnish  funds  for  retiring  it,  he  pleaded  that  this  was 
merely  an  obligation  of  relief  which  could  not  be  allowed 
to  qualify  the  jprt»Ma>be£e  IkbUily  of  the  aooeptoiB,  tSt  tbciy 
)>erformed  their  counter  ofaiigktion^  \jq  him,  b;^kideimiifyakg 
him  for  his  payments  on  account  of  their  bills.  But  the  suc- 
cessful answer  was^  that,  in  fact,  he  had  performed  the  obli- 
gation, of  whkh  he  now  wished  to  suspendtbeperformBBoe, 
by  retiring  the  bill;  and  that,  being  tlmsfstinguisfaed  by  die 
proper  debtor,  it  could  not  be  revived  to  any  effect  what- 
ever. 

When  a  person,  though  he  has  none  of  the  drawei^s  ef- 
fects in  his  hands,  accepts  a  bUl,  not  on  his  aocount,  hat  on 
account  of  a  third  party  who  has  got  value  from  die  drawer, 
tbe  acceptance  is  not  considered  as  one  for  the  drawei^s  ac- 
commodation, but  he  holds  it  onerously,  and  has  the  same 
claim  on  it,  either  against  the  acceptor  or  against  his  estate, 
that  he  would  have  had  against  the  party  on  whose  aeconnt 

*  Ne«rbig^ng  and  CoDapttiy'g  IVustee  v.  Hejwood,  Collins  tfnd  Co*s  IVus- 
tee^  18th  Nov.  1883,  Shaw,  481,  Seadon  Papetv. 
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it  W99  9Mide»  and  in  whose  skaation  the  a^^oeptor  b»a  tbuf 
placed  himself.  * 

A  banlEnipt  usder  sequestration  may  be  discharged  ib 
SootUmd  from  all  daims,  either  certain  or  continge.nt>  ariaiiig 
from  cbUgadons  contracted  firior  to  the  secyaestration,  whe^ 
Iher  tbe^  have  been  ranked  under  the  sequestration  or  not 
Such  a  discharj^e  is  granted  by  aulliarii^  of  the  Court,  eir 
ther  on  a  contract  by  the  bankrupt  to  pay  a  certain  compo^ 
sitiQii  approved  of  by  nine-^nths  of  the  creditors  in  number 
and  value  who  have  claimed,  when  proposed  at  the  time  and 
in  the  manner  specified  in  the  statute,  ^  or  failing  that,  by 
his  whole  creditors ;  or,  without  such  a  composition,  on  an 
application  made  by  the  bankrupt,  after  a  certain  time,  with 
concur Jience  of  the  trustee  and  four-fifths  of  the  creditors.^ 
Failing  both  these  remedies,  the  bankrupt  can  only  have  the 
privilege  of  cessio  bonorum,  which  does  not  discharge  him 
from  his  debts,  but  merely  releases  him  from  personal  dili- 
gence, on  his  making  a  surrender  of  all  his  e&cts  to  his  cre- 
ditors. To  bankrupts  who  are  not  or  cannot  be  sequestra- 
ted, this  last  remedy  is  the  only  one  which  the  law  allows,  in- 
dependently of  the  voluntary  and  individual  discharge  of 
each  creditor. 

As  to  the  efiect  of  a  discharge  obtained  by  a  bankrupt  in  one 
country,  in  releasing  him  from  bills  or  notes  for  which  he  is 
liable  to  persons  residing  in  a  different  country,  the  same  doc- 
trine seems  to  apply,  concerning  this  mode  of  releasing  bills 
or  notes  as  weU  as  other  contracts,  which  has  been  already 
stated  with  regard  to  their  execution  *  and  extinction  by 
prescription,  ^  viz.  that  it  must  depend  on  the  law  of  the 
country  where  the  bill  or  note  is  made  payable,  since  it  is 

■  Es  parte  Blanhall,  1  Atk.  131,  per  Lord  Hardwicke;  expmrte  Matthewi, 
6  Vei.  285,  Bayley,  354w 

•  54  Geo.  III.  G.  137,  §  59,  60.  '  Iba  §  61. 

«  Ante,  179.  *  Ante,  70a 
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that  which  the  parties  are  presumed  to  have  in  view*  In 
illustration  of  this  principle^  cases  have  been  alredty  cited,  ^ 
and  others  are  now  referred  to,  in  which  it  was  heU,  an  die 
one  handy  that  a  discharge  granted  to  the  bankrapt^  in  tk 
place  of  pigment  or  performance,  is  a  complete  rdeiseof 
the  debt,  ^  and,  en  the  other  hand,  that  it  cannot  hive  thb 
effect  when  it  is  granted  in  a  different  country  from  tke  place 
of  payment  or  performance.  '  The  extent  and  efect  oft 
discharge  or  certificate  must  be  detennined  by  the  law  c' 
the  country  in  whkh  it  is  granted.  ^ « 

>  AtUe,  179,  and  70a 

*  Ballantyne  v.  6olding»  tiooke,  487. 

*  lUs  doctrine  was  reoogHifled,  ihouffii  it  was  not  A«  '^tdotad  of  daflftt 
Qjun  9.  Keefe,  2  H.  BI.  554;  4Bd  it  was  eipraidy  nded  in  Lms.  (^ 
4  B.  and  A.  654;  Ae  Omn  of  King's  BcBdi  iMldiiig  dMt  llie  fdvliff  «*>•- 
titlsd  to  sue  tfie  defendant  on  bills  aooeptedfor  Us  behoof  and  psidisSqM 
though  be  redded  in  Ireland  at  the  time  of  drawing  AebiUsy  and  had  liBorgaii 
certificate  there.  The  ddrt,  it  was  said,  must  beheld  to  aiiae  in  tiiepkc«ha< 
the  bills  were  paitL 

*  TIMS  doctrine  WM  laid  down  by  Lort  Chanedlflr  Haidwieki^  mmp/H 
Burton,  1  Atk.  S55^  with  regard  to  the  effect  of  m  decree  of  i 
lained  in  Holland* 


ADDENDA.  8,5?) 


ADDENDA. 


[The  iint  of  the  foUowing  cases  was  omitted  in  its  proper  place.  Tli« 
other  four  cases  are  contained  in  the  last  Nnmber  of  Messrs  Barne*' 
wdl  and  Creaswell  s  Reports,  which  I  have  jnst  seen.] 

PAYMENT — PRESENTMENT. 

Sawardr.  Palmer^  8  TamL  277. 

Hie  indonee  of  a  bill  haying  taken  an  indorsation  to  a  note  for  6s. 
in  the  ponnd  on  his  bi]l»  nnder  oonditiony  hewerer,  that  if  the  note  was 
not  dnly  paid»he  should  be  entitled  to  sne  for  the  whole  biU;  but  not 
littfing  prasehted  the  note  when  dne,  and  hanng  refused  its  amount 
when  tendered  the  day  aftor  it  was  doe,  the  Court  of  Common  Pleas 
decided,  that  his  daim  for  the  original  btU  did  not  reviTe,  because  the 
acceptor  of  the  note  was  not  bound  to  seek  out  the  person  into  whose 
hands  this  note,  being  a  negotiable  docnmenty  might  have  gone ;  but 
this  holder  was  bound  to  present  it  for  payment.  This  doctrine  is  con- 
trary to  that  laid  down  in  the  cailier  Engibh  cases,  cited  aniet  412. 

i»R<>CUltAtIO!T. 

lS€Ut  tndia  Company  v.  Trittofiy  3  Samew,  and  Cressw. 
A  bill  being  indorsed  by  a  person  per  procuration  of  the  original 
payee,  and  thereafter  by  another  person  before  it  got  into  the  hands  of 
the  defendants,  who  recovered  payment  from  the  acceptors,  and  than-* 
selves  indorsed  the  biU,  but  not  till  the  acceptors  had  examined  the 
power  of  attorney  under  which  the  first  indorsement  was  made,  the 
acceptors,  though  they  were  afterwards  obliged  to  pay  again  to  an- 
other party,  in'  consequence  of  this  power  of  attorney  having  been  va- 
cated liy  the  principal's  death,  before  the  indorsement  made  in  conse- 
quence of  it,  were  found  not  entitled  to  recover  back  the  amount  from 
the  defendants,  it  being  held  that  they  had  satisfied  themselves  as  to 
the  first  indorser's  power  of  attorney.  It  was  also  held  that  the  defen- 
dants did  not,  hy  their  indorsement,  warrant  the  attorney *s  powers ; 
but,  at  an  events,  such  warranty  was  found  to  be  excluded  in  this  ease, 
by  the  plaintifis  having  satisfied  themselves  on  the  subject  before  they 
made  payment 
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BILL  LOST  OR  STOLEN. 

Gill  y.  CubeU  and  others^  id.  466. 

A  billy  which  tamed  out  afterwaids  to  be  stolen,  having  been  pre* 
sented  at  a  bank  to  the  banker's  clerk  for  discount  between  9  and  10  in 
the  morning,  by  a  person  whose  features  the  clerk  thought  he  knew, 
bat  not  his  name;  and  the  clerk,  («£t^  the  bill  \4^  tifen.^w^  tp  fe 
two  hours  in  the  bank  till  he  satisfied  itiim/ielf  ^  V^  tli^  aq^^^if^) 
having  then  discounted  the  bill  and  paid  iull  vy^  Cor  ^t,  fD|dqr  df^- 
tion  of  discount  and  commission,  it  was  held,  first  by  a  jury,  and  after- 
wards by  the  whole  Court  of  King's  Bench,  that  there  were  dream- 
stances  of  suspicion,  which  excluded  the  banker  from  pleading  dwt  he 
had  taken  the  bill  hanafidej  and  in  llie  usuflfl  eoorse  of  businesB.  The 
tkne  of  disooonting  the  fail  was  mentboed  as  urnKval^  thoogli  lie  link 
Witt  tiien  open.  But  the  chief  gnmad  for  the  qiinion  of  ikm  %mA 
was,  that  the  iiaiiker  was  bouad,  if  he  did  not  kaosr  ^  jiei^er,  to  ia« 
qnbe  ahoat  iHinL  This  decision  caimot  be  raoandled  wilk  -iM  8)SBlA 
•Me  of  JjOTibton  and  Co.  r.MagAaU,  or4he  pnnjripiee atocaiif  is Awwid 
fipom  it,  as  those  which  ave  reeogniscMl  in  SoothoMU 


PAYMENT  BY  MISTAKS— FOJBIOEJ^Y — OJJX/BTip;^  p^  l^J^:fL^Kff(llf^f 

WiikimaB  ¥.  MtmoHf  icL  AMk 
A  notaiy  acting  for  London  bankers,  who  were  agents  for  the  hold- 
ers of  a  bill,  having  presentee}  -it  iothe  hankers  of  one  of  the  siqppQsed 
indorsers,  that  he  might  pay  it  for  the  indorser's  jionou^  >^ijifb  ^ 
bankers  did,  and  then  struck  out  the  indorsep^nts  snbsequeivt  fp  tbpt  of 
their  customer ;  but  they  having  discovered  '  iijimejliately  ^afterwards 
that  .this  indorsement,  as  well  as  the  drawer's  and  acQBptor*s  ^ij^ij^si^nrei^ 
were  forgeries,  and  having  thereupon  made  a  clf^Ip  of  repetition  i^inst 
the  last  indorser  in  time  to  enable  him  to  giye  notice  to  the  prior  indor- 
eer^  it  was  held,  Isty  That  the  bankers,  (the  plainti^,)  were  enticed  to 
recover  the  money  back  from  the  last  indorsers,  as  being  paid  by  a  nus- 
take,  into  which  they  were  led  by  the  indorsers  nresenting  the  bill  jbo  th^in 
as  acting  for  the  alleged  indorsers,  and  thereby  holding  out  thp  indone;- 
ment  as  genuine ;  and,  2dly,  That  the  striking  out  qf  ue  ^nlpe^ent  in- 
dorsements, being  made  through  mistake,  did  not  cut  off  tlie  claini  apimt 
such  indorsers,  though  it  might  give  the  last  indo^iseis  ^  clafn|  90X0$^% 
the  plaintifis  for  the  expense  which  they  might  l^  put  jto  thpu^ip  ^ 
mistake  in  recoyering  from  these  indoirsers.    This  cafe  wfui^timrai^l^ 
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ed  from  Smith  v,  Mercer,  ante^  88,  inasmuch  as  the  bankers  who  there 
paid  the  money  were  alone  to  blame,  whereas  here  the  defendants  led 
the  plainti£&  into  a  mistake.  In  that  case,  too,  it  was  said,  the  parties 
from  whom  repetition  was  demanded  had  lost  their  reconrse  against  the 
previous  parties,  from  not  being  informed  of  the  mistake  in  time  to  give 
them  notice  of  the  dishononr.  The  case  in  question  was  assimilated  to 
that  of  Bruce  v.  Bruce,  anUf  307. 

NEGLECT  TO  NOTIFY  Nt)N-ACCEPTANCE. 

Van  Wart  v.  WooUey  and  others^  id.  439. 

A  person  who  got  a  biH  from  merchants  in  America  to  account  of 
goods  which  he  had  sold  them,  having  entrusted  the  bill  to  his  agent, 
(who  charged  him  for  trouble  in  the  business,)  to  present  it  for  ac- 
ceptance and  payment,  and  the  latter  not  having  given  him  due  no- 
tice of  non-acceptance  or  non-payment,  in  consequence  of  which  such 
notice  was  not  sent  either  to  the  drawer  or  to  the  parties  who  had 
given  the  bill,  but  whose  names  were  not  on  it,  it  was  dedded  un- 
animously by  the  Court  of  King's  Bench,  \gt^  That  the  defendant, 
having  neglected  his  duty  as  agent,  was  liable  to  the  plaintiff  for  all 
consequent  damage ;  ^dly^  That  as  the  drawer  had  no  effects  in  the 
drawee's  hands,  he  could  not  be  discharged  for  want  of  notice ;  Sdly^ 
Tliat  the  parties  who  gave  the  biH  were  not  discharged  on  that  ground 
from  the  original  debt,  as,  in  the  actuid  circumstances,  they  had  no 
right  to  expect  more  than  that  the  plaintiff  should  employ  an  agent  on 
whom  he  could  rely  to  negotiate  the  biU ;  4M/y,  That  the  plaintiff  was 
entitled,  however,  to  recover  from  the  defendant  all  the  actual  loss 
which  he  had  sustained  as  against  these  parti^  through  the  want  ci 
notice.  It  was  laid  down,  that,  even  if  the  parties  who  gave  the  bill 
had  been  in  the  situation  of  guarantees  whose  names  were  not  on  the 
bill,  such  guarantees  were  not  absolutely  discharged  by  want  of  notice, 
but  inquiry  was  always  made  into  the  actual  loss  they  had  thereby  suf- 
fered. 
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tORMS  OF  BILLS  AND  PROMISSORY-NOTES. 

]^OREION  BILL. 

London^  \H  January  1825. 
Exchange  for  10,000  Livres  Toomoises* 
At  two  QBUiceS)  (or  at  sight,  or  on  demand,  or  after  Bight,  or 

at  after  date,)  Pay  this  my  first  bill  of  ekcfaaiige,  (second  and 

third  of  the  same  tenor  and  date  not  paid,)  at  your  place  ci  buninoasy 

Street,  Paris,  to  Messrs  C.  or  order,  (or  bearer,)  Tea 
Thonsand  Livres  Tonmoises,  itt  Sterling  |ier  Livre,  Tahie  re- 

ceived of  them ;  and  place  the  same  to  account,  as  per  ad^oe,  (or 
with  or  without  fcrther  advice,)  from 

To  B^  Merchant  >  A. 


i 


in  Paris.  i  B. 


( IndorsemenLj 
Pay  the  contents  to  or  ord#, 

Or  the  payee's  signature  alone  may  be  indorsed. 


€. 


INLAND  BILL. 

LM.  Edinburgh,  Isi  January  1825. 

Three  months  after  date,  (or  after  sight,  or  at  sight,  or  on 

demand,)  Pay  to  me,  or  order,  (or  to  or  order,  or  to  bear- 
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erj  at  the  Royal  Exchange  Cofieehoiue  here,  the  sam  of  Fifty  Poimdi 
Steriingy  Talne  receired. 

To  B.  C  Merchant  i  A. 

tit  Edmbwrglu       \  B.  C 

Indonemeats  the  same  as  on  a  foreign  bilL 


BILL  PAYABLE  BT  INSTALMENTS. 

L.500.  Edmbufghy  lU  January  1884. 

At  three,  six,  and  nine  months  after  date,  by  equal  instafanents,  Pay 
to  me,  or  my  order,  (or  to  or  order,  or  to  bearer,)  at  yonr 

warehonse  in  Straet,  Ediabingfa,  the  sum  of  Five  Himdred 

Pounds  Sterling,  for  value  received. 

To  Mr  D.  E^  Merckani  )  A.  B. 

in  Edinburgh.  3  D.  EL 

FROMISSORT*NOTS. 

L.100.  Edinburghy  2d  February  1825. 

One  day  after  date,  I  promise  to  pay  to  A.,  or  order,  within  the 
Royal-ExdHnge  Ccffeahoiise  here,  the  sun  of  One  Hundred  Ponnda 
Sterling,  value  received. 

A. 

Ipidorae^aients  as  in  bijls. 


No.  n. 

PROTESTS,  AND  ACTfi  OF  HONOUR. 
PROTEST  OF  A  BILL  FOR  NON-ACCEFTANCB. 

L.100  Sterling.  Edinburgh,  I2tk  May  1824. 

Three  days  after  sight,  Pay  to  B.  or  order,  at  tba  Boyal  Exchange 
Coffediouse  here,  the  sum  of  One  Hundred  Pounds  Steriing,  for  vnfaie 
of 

(Signed)    A. 
(AddreoBed)  To  C,  M&rdwiA     ^ 

fit  Edxiimrgh*      \ 

'    (IndorBed  thus :)  Pay  the  contents  to  D.,  or  order. 

(Signed)    B. 


AWENtolX.  i63 

At  BeHnburffhf  Ae  iweniklk  d&y  of  JS&^,  One  ihcusand^iffht 
hundred  and  tivenfy-fotit  yean, 

l%e  principal  Inil  abore  copied  wds,  ia  l2ie  pen<MuQ  prewice  of  ilie 
ri»ote4UtfiHid  C  duly  protested  bf  me,  notary-imUic  titboenbing,  st 
^  kbianee  of  D.,  meiduait  in  Ediiibnrgfa^  ^  lant  indonieet  oot  ottijr 
agmiast  tho  nid  C,  on  viSkmm,  the  same  is  diBwii  for  AoiK«ieceptaace» 
\nA  alflfo  agniiBt  the  drararers  and  indonere  for  reconne^  and  agamat  att 
concdmady  for  interest,  damages,  and  expendea,  (or  Inr  ezdMingi^  ro^ 
axdttoige^  interest,  damages,  and  expenses,)  as  acconk;  i»  presenee  of 
£.  and  F^  witnesses  specially  called  to  the  prenuBea.  AJtlMxiT^ 

G.yN.P. 

PROTEST  OF  THE  FOREGOING  BILL  FOR  NON-FATMENT. 

(Prefix  copy  of  the  bill  as  before.) 

At  Edinburgh^  the  twenty-eixA  day  ef  May^  One  thouednd 
eight  hundred  and  twenty-four  years. 

Which  day,  I,  notary-pnblic  siibearibing,  at  the  re4uest  of  Ae  above 
named  indorsee  D.^  passed  to  the-  Royal-Exchange  Coffeehouse  of 
Edinburgh,  where  the  prindpal  b91  above  copied  is  payable,  and  there, 
after  exhibiting  and  reading  over  the  same,  I  represented  that  it  had 
now  become  due  since  the  date  of  the  protest  taken  thereupon  for  non- 
acceptance  on  the  20th  current,  and  demanded  payment  of  the  contents 
thereof;  which  demand  not  being  complied  with,  I  duly  protested  the 
aaid  bill  at  the  instance  of  the  said  indorsee,  not  only  against  the  said 
C^  for  not-payment  of  the  contents,  but  also  against  the  drawers  and 
indorsers,  jointly  and  severally,  for  recourse,  and  against  all  concerned 
far  interest,  damagea^  and  expenses,  (or  for  exchange^  re'^xchange, 
interaat,  damages,  and  expenses,)  as  aocorda,  in  presence  of,  ftc 

PROTEST  for  NON-ACCXFTAKCK  and  NON-PAYMENT,  when  the  BTLL  ha9 

not  been  separataly  presented  for  Non-acceptance. 

L.100.  Edinbuirghy  12^  May  1824. 

Hvae  months  afterdate,  Pay  to  me,  or  my  order,  at  your  warehottsa* 
in  Street,  Edinbwgh,  the  sum  of  One  Hundred  Pounda 

Sterling,  for  value  received. 

(Signed)  A. 

(Addressed)  To  C.  Martini     > 

in  Edinburgh.     ) 
(Indorsed  thus :)  Pay  the  contents  to  B.  or  order.     (Signed)  A. 


866  APymqiKfr 

hmdred  and  twenfy-fowr  yean^ 

Thff  principal  blfl  above  qaoted  wa%  l»y  me,  notaiyydiKc  wiiiwiilh 
lag,  presented  tatheaboye-deaignadCn  epwhoai  it  wasdnww^  fdic* 
rifitnii^  and  peyiaeat  hafing  been  rirfa^  dnlyprotBeted  rtthi 

instance  of  B^  indonee  tberato,  agaiast  the  said  C,  for  nam  accmpf  ■fs 
a&dnon>pa}9Mniof  the  contents,  and  against  the  dnwer  and  iadoncn 
for  recoone,  and  against  all  concerned  foir  interest,  damages,  and  «• 
penses>  (or  for  exchange,  re-ezefaange,  interest,  damages  and  ezpeona^) 
as  apeoris ;  in  preaanoe  of^  &c» 

raOTBS7  OF  AN  ACCEPTED  BILL  FOR  NOK-PATMEKT,  AOAIK4T  tB$ 

AC0BP90BS,  DRAWER,  AND  INDORSSRS. 

L.100.  ^nhwyti^  I2th  May  18H. 

Tlree  mon^  after  date,  Pay  to  B.  or  order,  in  the  Exchange  Co^ 
foeheose  here.  One  Hundred  Pounds  Steiilng,  fw  vahie  dt 

(Signed)        A. 
(Addressed)  To  C^  Merehanil 

inEdinbwgJu    J  (Signed)       C 

(Indorsed  thus:)  Pay  the  contents  to  D.  or  order. 

(Signed)        B. 
Pay  the  contents  to  E«  or  order. 

(Signed)        D. 
Or  it  may  be  blank  indorsed* 

At  Edinburgh^  theJifieenA  day  <^/^uffuUf  Qnp  thauamd  ek^ 
hundred  and  twenty 'fqur  years* 

Tbo  piiqoipfil  Ull  aboTe  copied  was,  where  pft3^1e,  duly  pnitasled 
by  ine„  notssy-pubUc  subscribing,  at  the  instance  of  the  abore-aamad 
£.,  banker  in  Edinburgh,  the  last  indorsee  thereto,  (if  there  is  no  ^p»- 

^  isidprsation,  say  by ,  the  holder  thereof,)  not  only  a» 

gainst  the  above-designed  C,  acceptor,  for  not  peyment  of  the  oontaats, 
but  also  against  the  drawer  and  indorsers  for  recourse,  and  i^;ai]^  all 
concerned  for  interest,  damages,  and  expenses,  as  accords ;  (or  in 
of  a  bitt  pay«l>le  in  a  different  place  or  country  from  that  in  vMA  K 
ArawR,  for  exohange,  re-exdnnge,  interest,  damages^  and  eniinsfWi 
accords ;)  in  presence  of,  Ike.  '<^^ 

•  The  form  of'protest  for  non-payment  of  a  draft  or  order  on  a 
does  not  differ  materially  from  die  ptoiest  on  an  unaccepted  fail 
2  Jurid.  Styles,  18. 


f 
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PROTEST  OK  A  PROMISSORY-KOTB^ 

L.100  SteriiDg.  EdMurgk,  ISA  jVny  1824. 

Tfaee  nMmthB  after  date,  I  promue  to  pay  to  A^  Merchant  in  EdiiH 
lnDgli»  or  order,  at  the  baokn^^wmae  of  Sir  Wn.  Fofbea^nd  Company 
fcera^  One  Hmdred  Poonda  Steiiingy  for  value  receiyed. 

(Sgned)    B. 

At  Edmlmgh  iU  tweniieA  day  1^  Au{^  OneOausandeigki 
huf$di^  cmd  tweBty-faur  years. 

Hie  prineipal  promisBorjr-note  aboTo  copied  waa,  where  payable,  (or 

petaonal 


the  dwelling-hottae,  of  the  aaid  B^  fimer  m  F^  >  dnly  protested  by  me, 
notary-pnblie  eqbecribing,  at  iktb  inatasoe  of  A.  therein  designed,  !• 
whom  the  mme  is  payable,  against  the  said  granter,  for  non-paymeact 
of  the  eoKtents,  and  for  interest,  damages,  and  ezpeoaes,  as  accords ; 
in  pMipnee,  ftc. 

ACT  OF  HONOUR,  whoreby  a  B,iH  is  accepted  by  the  DnweennderPhH 
teat,  to  be  written  on  the  Protest,  with  a  copy  of  the  Bill  prefixed 

Thereafter  the  9»jw  day,  in  presence  of  me,  the  sud  notary-pnblii^ 
n]^ieared  the  said  C,  whe  declared,  that  notwithstanding  he  wonld  not 
accept  the  sud  bill  in  the  form  in  which  it  was  drawn  to  be  placed  tp 
account  of  B.,  yet  he  would  iicoept  the  same  under  protest  for  honour, 
and  on  account  of  A.  the  indorser,  and  protested  that  the  said  A.,  and 
also  the  said  B*,  the  drawer,  should  be  bound  to  him  for  his  re-im- 
Imraement  in  due  fonn  of  law,  in  presence  of  the  said  witnesses. 

G^N.P. 

This  form  can  be  easily  varied,  according  as  the  bill  is  accepted  by 
tsome  other  party  dian  the  drawee,  or  for  the  honour  of  the  drawer  or 
any  of  the  mdoners* 

ACT  OF  HONOim  IN  PAYING  A  SILL. 

Hiemafter  tiw  same  day,  in  preaenoe  of  me,  the  said  notary'^pnbficv 
appeared  F.,  merchant  in  Ediabni^s^  who  offered  to  pay  the  contents 
4k  the  said  bill,  to  the  said  £.,  the  holder  thereof,  for  honour  and  on  ac- 
eoimt  of  the  said  A.,  underwriter  in  London,  one  of  tlie  indorsera  of 
the  same ;  and  having  paid  the  same  accordingly,  he  protested  diat  Aa 
aaid  acceptor  and  drajwer  jof  the  said  bill,  and  the  said  A»»  ahoold  ra« 

3 


main  joiiitly  and  a^varaUy  bound  to  him  ii^  Jike  manner  aa  duybad 
been  to  the  said  holder,  m  preaenoe  of  the  witneaaea  foreaairt 

Onufbe  (         4y  of  ,  before  me,  notary-pnbhc^  ap- 

peared A.,  merchant  in  Edinbnighy  who  dedared,  that  on  the 

d^.«^  Im^h^hftM  mt)^pimc»9$^i!/Mf^ 

cnatom^with  B.,  merchant  there^  a  MD;  ibleid  A0         ditf  «f 
4n^Iftgr&oii  Aa  aaidrBbyfiaa  the  aten  of  L.100  Stttliii^  and  paf*fe 

aAw  date,  aiid  MdftEvedt^  the  said  A^  and  thai  h»ih» 
aaUAk  ha*  iqwtedif  afan<  taf  yet  baA.lh^  aama^  accaplad  or  iinannipi 
m^  (if  ike  kitt  ha^  fiUHin  dm^mf,  dr  to^  reeaitre  pifBMaft  «f  ihaa* 
ttQfmi%i)rhiife  wiAovtancedn;  whenMehe  Mfoiiednio  t^darianddap 
Kvky  tberao^  aoeeplad  or  «iaoee|^ed^  (if  the  faiU  hatf«  firifen  ttf^ 
aay,  or  payment  of  the  contents  thereof,)  and,  in  definit,  tm 
in  conformity ;  whereupon  I  paased  to  the  dweUing-plaoe  of  die 
By  and  there  apeafcin^  to,  fmmium  Hfrnperwhy)  I  demandud  defiioy 
oftli^aaidbinyaoee^^edor  nnabcepted,  (or  if  it  had  faUm  dm  «r 
payment  of  the  contents  thereof;)  to  which  demand  I  reoeiyed  kx  an- 
M^'f  (itate  0U  answer  ffifien.)    Wherefhre  I,  the  said  notary-piMic, 
lU  the  request  foresaid,  hare  protested  as  well  against  the  Mid  B., 
the  drawer  of  the  said  bill,  as  all  others  whom  it  may  concern,  fat  1 
Acceptance  and  noli  delivery  (and  if  Ae  hiU  has  faUen  due^  for 
payment)  of  the  said  bill,  and  for  exchange,  re-exchange,  intef^st,  di- 
mages,  and  expenses,  aa  accords.  This  done  and  protested  in 
of 


No.  til 

HORKIMO  AMD  POiKOJNO. 

4it*ttvMiif  ii6mnwiif  and  i^orrniw^vs'VfloTMv  iie||irtatadii  At 

Aaoka  of  Coudail  dad  SeadoB. 

George^  kc  Whereas  it  is  ^pmbly  meant  and  aKewa  to  oi^  hy 
onr  Iqrile  A^  merahant  in  Edinbui^h,  That  he,  by  hk  bill»  di^ed 
the  day  of  drawn  by  Um  vpaa  (ami 

accepted  by)   B.,  merchant  in   Leith,   ordered  the  sud 
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three  monlhs  after  date^  to  have  {Mud  to  hiin,  the  drawer,  or  order,  the) 
0iim  of  Fifty  Ppondt  StetHng,  €or  ndue;  which  bill  was  duly  proteeCed  at 
the  compkanerB  instance  for  not  payment,  &<%,  and  the  instmment  of 
protest  taken  thereupon  registered  in  the  bodes  of  our  Council  and 
Senion,  and  a  decree  of  the  Lords  thereof,  of  this  date,  inteiponed 
thereto;  as  the  same,  ordaining  these  onr  letters,  in  manner  underwritten, 
and  other  necessary  execution,  to  pass  thereon,  more  fully  bears.  Our 
WILL  IS  HEREFORB,  and  WO  charge  you,  that  on  sight  hereof  ye  paos, 
and  in  our  name  and  authority  lawfoUy  command  and  charge  the  said 
B^  personally,  or  at  his  dwelling-place,  to  make  payment  to  the  oom- 
phuner  of  the  foresaid  sum  of  Fifty  Pounds  Sterling,  and  the  legal  interest 
thereof  from  and  since  the  said  bill  fell  due  and  till  payment,  zh^x  the 
form  and  t^ior  of  liie  said  bill,  registered  protest  and  decree,  in  all 
ponns,  widiin  six  days  next  after  they  are  charged  by  you  to  thai  ef- 
fect, under  the  pain  of  rebellion  and  putting  him  to  the^hom ;  wherein 
if  he  fail,  the  said  space  being  elapsed,  that  immediately  thereafter  ye 
deaoonce  him  our  rebel,  put  him  to  the  h<»n,  and  use  the  whole  other 
order  against  him  prescribed  by  law ;  attour  that  ye  lawfully  fence^ 
vrest,  Apprise,  compel,  &c  Then  ibOows  a  warrant  of  arrestment,  a^i 
in  ether  letters  of  homing  and  poinding. 

^ofe* — In  the  case  of  a  biU  or  note  subscribed  by  a  company,  letteiis 
of  homing  and  poinding  are  issued  in  practice  against  the  company 
by  the  firm  under  which  they  h#Te  subscribed,  '*  as  weU  as  the  indi- 
'*  Tidual  partners  thereof;**  and  such  letters  afford  a  warrant,  express- 
ed in  the  general  terms  now  mentioned,  for  charging  any  of  the 
i&dhidual  partners,  and  for  attaching  the  funds  either  of  the  com^ 
pany  or  of  individual  partners. 

Narrative  of  a  Horning  and  Foikdino  by  an  Indorsee  against  Uie 

Acceptor,  Drawer  and  Indorser. 

George,  kc  WheiIeas  it  is  humbly  meant,  S(c.  by  A.,  that  B«,  by 
his  hill,  dated  the  day  of  drawn  by  him  upon,  and 

accepted  by  C,  ordered  him,  three  mondis  after  date>  to  pay  to  him,  the 
dnf^nrer  or  order,  the  sum  of  Fifty  pounds  Steriing  f^M*  value ;  whic)i  hill 
was  by  the  said  drawer  indorsed  to  the  complainer,  and  duly  protested, 
at  his  instance,  against  the  said  acceptor,  drawer  and  indorser,  jointly 
and  severally,  for  not  payment,  &c ;  and  the  instmment  pf  protest 
•«ken  thereupon  was  duly  registered,  $cc. 

3i 
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A%9lf.----If  anyoneof  thepaxtieshMsnlMcribedbyiiutUBy  orbyamtrk, 
<ir  haft  become  bound  in  any  of  the  other  medea  abeady  descfibed 
as  forming  only  the  gromid  of  an  ordinary  action,  homing  and  other 
awnmary  diligence,  and  of  oonae  the  will  of  the  lefeten,  proceed  on- 
ly against  the  other  obliganta,  in  the  same  wi^  as  if  the  party  now 
mentioned  had  not  been  bound  at  alL 

Narrativb  of  HoRKiNG  and  Poinding,  at  the  Tnatance  of  an  Indor- 
aer,  upon  a  Protest  and  Receipt  fw  the  value  from  a  poateriw  Indof^ 


GboRge,  kc    Wheesas  it  n  humbly  meant,  &c.  by  A.,  that  B^ 
by  his  bill,  dated  the  day  of  drawn  by  him  upon, 

and  accepted  by  C,  ordered  the  said  acceptor,  three  montiw  after  date, 
to  pay  to  D.  or  order  the  sum  of  Fifty  pounds  Sterling,  for  value ;  which 
bill  was  indorsed  by  the  said  D.  to  the  complainer  A.,  and  by  him  to 
£^  St  whose  instance  it  was  duly  protested  against  the  said  acceptor 
for  non-payment,  and  against  the  drawers  and  indotaers,  jointly  and 
verally,  for  recourae,  &c. :  And  the  said  bill  was  aooordingly  paid 
the  complainer  to  the  said  £•,  the  protesting  indoreee^  confotm  to 
eeipt  for  the  value,  dated  the  day  of  as  the  said 

protest,  ragiatered  in  the  books  of  our  Council  and  Seasion,  kc 

Narrativs  of  Horning  and  Poinding,  at  the  Instance  of  an  Lidor- 
'see,  upon  Intimadon  of  the  Dishonour  from  the  protesting  Indorsee. 

George,  kc.    Whereas  it  is  humbly  meant,  &&  by  A.,  that  B^ 
by  his  bill,  dated  the  day  of  drawn  by  him  upoo, 

and  accepted  by  C«,  OTdered  the  said  acceptor,  one  month  after  dafte^ 
to  have  paid  to  the  complainer,  or  order,  the  sum  of  L.  for  Tafaae  ; 

which  bill  was  indorsed  by  the  complainer  to  D.,  at  whose  instance 
the  same  was  duly  protested  against  the  said  acceptor  for  non-paynient» 
and  against  the  drawer  and  complainer,  as  prior  mdorser,  join^y  mmd 
severally,  for  recourse,  and  afterwards  returned  by  the  said  D.,  the  pro- 
testing indorsee,  upon  the  complainer,  with  a  notification  of  the  daabo- 
nour,  as  appears  from  his  missive  letter  to  the  complainer,  dated  tlie 

as  the  said  protest,  registered  in  the  bo(dn  of 
Council  and  Session,  kc. 

N.  J9— >The  narrative  only  of  the  homing  and  poinding  haa  beengi 
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in  the  three  last  cases ;  becanse  it  is  almost  entirely  in  ^  narratiTe 
that  it  diSem  from  the  fbrm  firet  giyen. 

Form  of  Horwiko  and  Poittdiitg  on  a  roistered  Rrotest  upon 

Bank-Notea. 

George,  &c    Whereas  the  banking  company,  by  th^ 

bank  note  or  bill,  dated  the  day  of  numbered  and 

snbscribed  by  their  authority  and  in  their  name  by  C,  their  cashier, 
promised  to  pay  to  D.,  or  bearer,  on  demand,  at  their  offices  in 

'  the  sum  of  Twenty  shiDings  Steiiing  for  value :  And  where- 
as the  said  banking  company  also  issued  a  variety  of  other  notes  for  the 
same  sum  of  twenty  shillings  each,  and  of  the  same  date,  tenor  and  con- 
tents, and  particularly  fifty  such  notes,  numbered  as  under,  viz.  num- 
bers (here  insert  the  numbers  of  the  50  notes,)  all  of  which  notes,  b^ng 
51  in  whole,  and  amounting  to  L.51  Sterling,  were,  upon  the 
day  of  duly  protested  at  the  office  of  the  said  bank- 

ing company,  in  terms  of  the  act  5  Geo.  III.  c.  49,  at  the  instance  of  our 
lovite  A.,  the  bearer,  for  not  payment  of  the  contents,  and  for  interest  till 
payment ;  and  the  instrument  of  protest  taken  thereupon  was  register- 
ed in  the  books  of  our  Council  and  Session,  and  a  decree  of  the  Lords 
thereof,  of  this  date,  interponed  thereto ;  as  the  same,  orduning  th^se 
our  letters,  iff  manner  under  written,  and  all  other  necessary  execution, 
in  itaelf  more  fully  bean :  Our  will  is,  and  we  charge  youj  that  on 
sight  hereof  ye  pass,  and  in  our  name  and  authority  lawfully  command 
and  charge  the  said  banking  company,  and  the  said  C,  their 

cashier,  personally,  or  at  their  respective  dwelling-places,  conjunctly 
and  severally,  to  make  payment  to  the  complainer  of  the  foresaid  sum 
of  L.51,  and  interest  thereof  from  the  said  day  of 

till  payment,  after  the  form  and  tenor  of  the  said  51  notes,  registered 
protest  and  decree  interponed  thereto,  in  all  points,  within  six  days 
next  after  they  are  respectively  charged  by  you  hereto,  kc 


No.  IV. 

5  Geo.  III.  c  49,  §  4s  6  and  6,  as  to  Summary  Diligence  on 

Bank-Notes  and  Bankers*  Notes. 

Section  .4.  And  for  recovering  the  payment  of  all  notes,  accepted  bills, 
poet'bills,  tickets,  tokens  or  other  writings  for  money,  of  the  nature  of  a 

Si2 


874  APP£N]>iX< 


bfak  or  baidker  9  ]iote»  dicabted,  or  lo  be  oixcvliited,  m  i|^MSie,  in  that 
pan  of  the  muted  kiiigdoii^  more  «flfeotai%9.Se  it  f^^ 
witbonty  foresaid,  That  lr<»ii  aad  after  the  paaniig  of  thk  act»  sninniary 
ezepifti^n  abaU  proceed  apqn  every  mujk  |U|te»  accepted  bill,  pos(-bill« 
ticket,  token  or  other  writings  at  th^  instance  of  the  hoUer  thereof 
against  the  perwn  or  persons,  bodies  politic  or  corporate,  and  the  k^gal 
admlnistratofa  of  such  penpn  or  persoiw  liable  in  payment  of  the  afmse» 
mot  only  for  the  som  or  soms  thei^  oontakied,  biit  alto  far  the  inte- 
^^est  thereof  from  the  time  of  dem»ading  payment ;  and  th^t  m  protest 
taken  at  the  office  of  the  pencm  or  pemenq,  bodies  pn^iticor  eorponH^ 
liaHd  in  payqient  of  the  same^  between  the  hamrs  o£  nine  in  the  mocn- 
tog  find  throe  in  the  aftafnoon,  for  not  paymenty  ok  for  not  maiking  of 
any  such  note>  accepted  bill,  poat^bill,  ticket,  token  or  other  wxitai^ 
sImiU  be  registrahle  in  the  CwafM  of  Semion,  oir  other  competent  jodU* 
cafoiriea,  at  any  tipne  within  sqc  months  after  the  date  of  snch  proteeit, 
tliat  letters  of  homiiig,  npon  a  charge  of  six  <)ays,  and  the  otiier  nsopl 
execution  of  the  law  <|f  Scothmd,  qi9.y  pass  tbeieapoii,  in  the  same  man- 
lier aa  i^  eoqipeteqit  by  the  law  of  Scotiaiid  nponproteats  of  IpQs  of  ex- 
^i^ange  and  inland  bills  dnly  registered. 

5.  And  he  it  further  enacted,  by  the  authority  foresaid,  Thit  no  f«a- 
P^paion,  orsist  of  such  charge,  orpther  (Bxec^tiomsMlpassbiitiqioii^ 
dischaiy  by  the  holder  of  the  note  or  i^tes,  accepted  bii]%  post-UIla 
so  protested,  or  npon  an  oJBTer  or  tender  oiade.  tp  him  pk  her,  in  tba 
i^nrm  of  an  instrument  duly  signed  by  a  notary-public  and  two  wi^ 
fosses,  of  the  fun  contents  of  such  i^i^te  pr  9Ptes,  hill  or  bills»  viA  iha 
Ifgal  interest  thereof  from  the  <)ate  of  potest,  and  also  the  eypenscs  of 
the  protest,  registmtion,  ^d  such  dilige^pei^ssbaUhave  fhllowrd  thopt 
ifppn,  to  be  certified  by  an  accpuikt  mider  the  hand  of  the  hdder  of  aiicli 
note  or  notes,  accepted  bills,  .po6t-l»|ls»  or  ot)ier  writings  aftgpeaid»  d 
in  lawful  money  <^  Gre«t  Britain ;  ppirmg  ^nd  reserviiig  always  to  4l» 

poEMm  or  pevaons,  bo4i^  ppUt^  or  <Mirp<^Mb  who  shflfl  inaM 
ment,  their  notion  at  Qcnpfnon  Ijiw  heffne  ^y  competent  ixnnt  finr 
petition  of  any  oTOTcharge  in  such  account  of  expenses,  and  to  the 
son  or  perscms  who  shall  have  protested  such  note  or  notes,  his,  her  or 
their  action  before  any  compete^  court  for  what  farther  dami^  hm^ 
she  or  they  may  haye  incurred  by  the  undue  delay  of  payment. 

^,  And  for  prev^iting  thp  unnecesmi^  expeaae  and  daby  of  piotaaft- 
ii^  each  note,  accepted  bill,  postrbill,  ticl^et,  token  or  other  writing  afore- 
said separately,  Be  it  enacted,  by  the  authority  afmresaid.  That  the  holder 
of  afich  notes,  accep$^  bills,  poat-bi^ls,  tickets,  tohana  or  other  .writii^n. 
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Hfter  piP^^bd^  to  hu  or  ber  ptoMti  tlie  Ml  leiUMr  nd  eonftenfii  of  any 
toAd  note,  accepted  bill,  posl-billy  tiekety  token  or  odnr  wrilnig  «fei«h 
«dd,  iiBii^  by  die  person  or  pesBOilBy  bodies  |iolitic  or  (MnpDraite,ag8i^ 
whom  «acb  j^rolest  is  lo  be  lakeii,  may  and  shaD  snbfob  thereto  the 
dM^  and  nmnben  of  all  other  notes  or  writings  aforesaid^  of  the  tame 
teiiof  or  oontents  wbereof  he  or  she  sfaidl  then  demand  payment ;  yfhUk 
protest  being  dtdy  registered  as  aforesaid,  shall  be  snfficient  warrant  for 
isstiing  letters  of  borolng^  and  aU  other  execntion  of  die  law,  for  pay>- 
ment  of  the  oontents  of  tbe  whole  notes,  aocepied  bilk,  post-bills, 
tickets,  tokens  or  other  wridngs  aforesaid  so  spedfied  in  the  protest, 
afty  law,  Iksage  Or  cnstom  to  die  coBtriiry  nbtwidistandiag. 


No.  V. 

Clausks  of  the  Atr  55  6£o.  III.  c  1^  rekitite  to  the  Stamps  np- 
on  Wik  and  Notes,  and  Ph>tests  thereon,  with  the  Schedule  of  the 
Amonnt  of  Duties  imposed  on  them,  and  the  Exceptions. 

Section  X.  And  be  it  forther  enacted,  That  from  and  aUter  the  pass'' 
lag  of  this  act,  all  instmments  for  or  npon  which  any  stamp  or  stamps 
tituSi  ha^  been  nsed  of  an  improper  denomination  or  rate  of  dnty,  hot 
of  eqnal  or  greater  value  in  the  whole  willi  or  than  the  stamp  or  stamps 
width  onght  regnlatly  to  haye  been  nsed  diereon,  shall  nevertheless  be 
-deemed  vahiable  and  effectual  in  the  law,  except  ki  the  cases  where  the 
stamp  or  stamps  used  on  such  instruments  shall  have  been  specially  ap* 
pro|Miated  to  any  other  instrument,  by  bearii^  its  name  on  the  foce  there^ 
of. 

XI.  And  be  it  further  enacted,  *that  if  any  person  or  persons  shaH 
make,  sign,  or  istfue,  or  caose  to  be  made,  signed,  or  issued,  or  shall  ac« 
cept  or  pay,  or  cause  or  permit  to  be  accepted  <ir  paid,  Hfty  bill  of  ex- 
change, draft,  or  order,  or  promissory-iiote  for  the  payment  of  money, 
liable  to  any  of  the  duties  imposed  by  diis  act,  without  the  same  being 
duly  stamped  for  denoting  the  duty  hereby  charged  thereon,  he,  she 
or  tbey  shall,  for  every  such  bill»  draft,  order  or  note,  forfeit  the  sum  of 
Fiffcy  pounds. 

XII.  And  be  it  further  entibted,  That  if  any  person  or  persons  shall 
make  and  issue,  or  cause  to  be  made  and  issued,  any  bill  of  exchange, 
draft,  or  order,  or  promissory-note  for  the  payment  of  money,  at  any 
time  af^  date  or  sight,  which  shall  bear  date  subsequent  to  the  day  on 
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wfaidiHiUlbe  MraKl^Ao'llMilHdMlHwt iatel  hboomt  ftfMim 
two  mcmtha,  if  macte  pi^dbieraftflr .  dite,  or  m  u 
after  ti^t^  next  aftcir  te  day  da  mkoA  it  dball  be  ianiedi,  mlflntke 
eame  ahall.be  stamped  for  denoting  ^be  duty  beieliyiaqMMedeaaUl 
of  exdumge  and  promisaory-iiote  for:-^  payment  of  nMmey  at  aay 
time  exceeding  two  months  after  date,  or  sixty  days  after  sigjht,  he^  At 
or  they  shall,  for  every  snch  bin,  diafti  otder>  or  nolei  fisfeit  the  wtmd 
Oate  hundred  ponnds.  -     ^ 

XIIL  And  for  the  moreefiectnafly  preventing  of  finanda  aad  uiMima 
of  the  duties  hereby  granted  on  bilk  of  cxdmngey  drafta»  or  ardos  kr 
the  payment  of  money,  imdercoioinrof  tbeexenqrtMiiiniaTo«r«f  dnib 
or  orders  npon  bankers,  or  persons  acting  as  bankers,  cootaiBed  ia  the 
schedule  hereunto  annexed,  be  it  farther  enacted,  Tliat  if  any 
persons  shall,  after  the  thirty-first  day  of  Angult  One 
hundred  and  fifteen,  make  and  iasne,  or  cause  to  be  made 
any  bill,  draft  or  order,  for  the  payment  «f  mcmey  tothe  bearer  aa  de- 
mand, upon  any  banker  or  bankers,  or  any  penon  or  persona  mAgn 
a  banker  or  bankers,  which  shall  be  dated  on  anyday  anbseiioeaa  taAs 
day  on  which  it  shall  be  issued,  or  which  shidl  not  truly  specify  aad  ex- 
press the  place  where  it  shaH  be  issued,  or  which  shall  notinffvciy  re- 
apect  M  within  the  said  exemption,  unless  the  same  ahsfl  be  dalj 
stamped  as  a  bill  of  exchange  according  to  tUs  act,  the  penonor  per- 
sons  so  offending  shall,  for  every  such  lull,  draft  or  order,  fuifiuft  ^ 
sum  of  One  hundred  pounds ;  and  if  any  peraon  or  peraoaa  aUH 
ingly  receive  or  take  any  such  biU,  draft  or  order,  in  paymesit  o^ 
security  for  the  sum  therein  mentioned,  he  or  they  ahally  for 
bill,  draft,  or  order,  forfeit  the  sum  of  Twenty  pounds ;  wmd  M 
banker  or  bankers,  or  any  person  or  persons  acting 
whom  any  such  biU,  draft  or  order  shaH  be  drawn,  sibdl  pi^, 
or  permit  to  be  paid,  the  sum  of  money  therein  expreeaedy  « 
thereof,  knowing  the  same  to  be  poet-dated,  or  knowing  that  the  pisor 
where  it  was  issued  is  not  truly  specified  and  set  forth  tharein,  a 
ing  that  the  same  does  not,  in  every  respect,  foil  within  die  said 
tion,  then  the  banker  or  bankers,  or  persons  so  offiBndingy  shaO,  for 
such  bill,  draft  or  order,  forfeit  the  sum  of  One  famidred 
moreoTer,  shall  not  be  allowed  the  money  so  paid,  or 
account  against  the  pa'son  or  persons,  by  or  for  whom  soch  faii» 
order  shall  be  drawn,  or  liis,  her  or  th^  exeaitonor 
his,  her  or  tlieir  assignees  or  creditors,  in  case  of  bankiviptryor  i 
vency,  or  any  other  person  or  perspni^  daiming  under  ham,  her 
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XIV.  And  be  it  further  enacted,  That  from  and  after  the  thiity-fint 
day  of  August,  One  thousand  eight  hundred  and  fifieen,  it  shall  be 
lawful  for  any  banker  or  hankers,  or  other  person  or  persons  who  shall 
hare  made  and  issued  any  promiBsory-notes  for  the  payment  to  the 
bearer  on  demand  of  any  sum  of  money  not  exceeding  One  hundred 
pounds  each,  duly  stamped  according  to  the  directions  of  this  act,  to 
re-iasue  the  same  from  time  to  time,  after  payment  thereof,  as  often  as 
he,  she,  or  they  shall  think  fit,  without  being  liable  to  pay  any  farther 
duty  in  reepect  thereof;  and  that  all  pr(miissory-notes,  so  to  be  re-is- 
sued as  aforesaid,  shall  be  good  and  valid,  and  as  available  in  the  law, 
to  all  intents  and  purposes,  as  they  were  upon  the  first  issuing  there<^ 

XV.  And  be  it  further  enacted.  That  no  promissory-note  for  the 
payment  to  the  bearer  on  demand  of  any  sum  not  exceeding  One  hun- 
dred pounds,  which  shall  have  been  made  and  issued  by  any  bankers 
or  other  persons  in  partnership,  and  for  which  the  proper  stamp-duty 
diall  have  been  paid  according  to  the  provisions  of  this  act,  shall  be 
deemed  liable  to  the  payment  of  any  ferther  duty,  although  the  same 
ehall  be  re^issued  by  and  as  the  note  of  some  only  of  the  persons  who 
originaUy  made  and  issued  the  same,  or  by  and  as  the  note  of  any  one 
or  more  of  the  persons  who  originally  made  and  issued  the  same,  and 
any  other  person  or  persons  in  partnership  with  him  or  them  jointly ;  nor 
though  such  note,  if  made  payable  at  any  other  than  the  place  where 
drawn,  shall  be  re-issued  with  any  alteration  therein  only  of  the  house 
or  place  at  which  the  same  shall  have  been  at  first  made  payable. 

XVIII.  And  be  it  further  enacted,  That  from  and  after  the  thirty- 
first  day  of  August  One  thousand  eight  hundred  and  fifteen,  it  shall 
not  be  lawful  for  any  banker  or  bankers,  or  other  person  or  persons,  to 
issue  any  promissory-note  for  the  payment  of  money  to  the  bearer  on 
demand,  liable  to  any  of  the  duties  imposed  by  this  act,  with  the 
date  printed  therein ;  and  if  any  banker  or  bankers,  or  other  person  or 
persons,  shall  issue,  or  cause  to  be  issued  any  such  promissory-note 
with  the  date  printed  therein,  he  or  they  shall,  for  every  promissory- 
note  so  issued,  forfeit  the  sum  of  Hfty  pounds. 

XIX.  Provides,  That  promissory-notes,  bills  and  other  documenta 
not  allowed  to  be  re-issued,  or  not  re-issuable  after  a  certain  period, 
shall,  upon  payment,  be  cancelled ;  and  it  enacts  certain  penalties  for 
re-BBsuing  and  not  cancelling. 

XX.  And  be  it  further  enacted,  That  all  promissory-notes  and  bank 
post-bills,  which  shall  be  issued  by  the  Governor  and  Company  of  the 
Bank  of  England  from  and  after  the  thirty-fiist  day  of  August  One 
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thataafmd  eight  huMfired  aad  fifi«eh,  aliiU  be  freed  aad  esenpted  from 
all  the  dudes  hereby  granted;  and  that  it  ahall  be  kwfal  ftr  the  odd 
Governor  and  Company  to  le-iMtte  any  of  their  notes»  ther  payment 
dbereofy  as  often  as  they  shall  think  fit. 

XXI.  and  XXII.  R^^te  the  compofthion  payable  by  the  Bank  of 

Engiand. 
'' XXm.  And  be  it  further  enacted^  That  fi»m  and  alter  the  tUrty- 

Srst  day  of  August  One  thousand  ei^t  hundred  and  .fifteen^  it  shaH 
be  lawfal  for  the  Governor  and  Company  of  the  Bank  of  Soodand,  and 
the  Royal  Bank  of  Scotland^  and  the  British  Lilien  Company  in  Soot- 
land,  reapeetiviely,  to  issue  thebr  promissory-notes  for  the  smn  of  Oae 
Pound,  One  Guinea,  Two  Pounds,  and  Two  Guineas,  payable  to  the 
bearer  on  demand,  on  unstamped  fiaper,  in  ^  same  mann^  as  they 
were  authorised  to  do  by  the  foresaid  act  of  the  foSrty-eig^th  year  of  hid 
Majesty's  reign;*'  thefte  banks  keeping  account  ,of,  and  paying  dotiei 
Tor  the  notes  so  issued  by  them  in  manner  mentioned  by  the  said  act. 
The  same  secition  farther  allows  them  to  re-issue  such  promisaory-notes 
irespectively,  froiii  time  to  time  after  the  payment  thereof  as  odeii  as 
they  shall  thmk  fit* 

XXIV;  to  XXVIII.  both  induBiVe,  icontaih  tegtilations  with  regai^ 
'to. granting  licences  to  bankers  for  issuing  notes; 

XXIX.  And  be  it  further  enacted,  That  from  anil  after  die  passing 
bf  this  act^  pronnssbry-notes  for  the  payment  of  money  to  the  bearer 
on  demaa'd  made  out  of  Great  Britain,  or  purporting  to  be  made  out 
of  Great  Britain,  or  purporting  to  be  made  by  or  <m  behalf  of  any 
person  or  persons  resident  out  of  Great  Britain,  shaU  not  be  nego- 
tiable or  negotiated,  or  circulated  or  paid  in  Great  Britain,  whether 
the  same  shall  be  made  payable  in  Great  Britain,  or  not,  unless  the  same 
ahall  have  paid  siich  duty,  and  be  stamped  in  such  manner  as  the  law 
requires  for  promissory-notes  of  the  like  tenor  and  vahie  made  in  Great 
Britain ;  and  if  any  peraon  or  persons  shad  circulate  or  negotiate,  or  ef> 
fer  in  payment,  or  dball  receive  or  take  in  payment  any  such  pronus^ 
sory-note,  or  shall  demand  or  receive  pajrment  of  the  whole  or  any 
part  of  the  money  mentioned  in  such  promissory-note,  from  or  on  ac- 
count of  the  drawer  thereof,  in  Great  Britain,  the  same  not  being  duly 
stamped  as  aforesaid ;  o)r  if  any  person  or  persons  in  Great  Britain  shall 
pay,  or  cause  to  be  paid,  the  sum  of  money  expressed  in  any  such  note, 
not  being  duly  stamped  as  aforesaid,  or  any  part  theveof,  either  as 
drawer  thereof,  or  in  pursuance  of  any  nomination  or  ^ipointment  far 
ikhat  purpose  therein  contained,  the  person  or  persons  so  offending  shaD, 
fer  every  such  promissory-note,  forfeit  the  sum  of  Twenty  pounds :  Pro- 
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ahvmyi  thai  this  ckBBe  ihidl  not  extend  to  pramissory-notes  made 
and  payable  only  in  Ireland. 

Schedule  ov  Stamp  Duties  on  Bills  of  Exchange  aihd 

Promissory-notes. 

Inland  bill  of  exchange,  draft  or  order  to  the  bearer,  or  to  orders 
either  on  demand  or  otherwise,  not  exceeding  two  months  after  date, 
or  sixty  days  after  sight,  of  any  sum  of  money, 

AmountiDg  to  40b.  and  not  exceeding  £.5»  &.....,.£.0     1  0 

Exceeding  £.5, 5s.  20 0     16 

I                    20       30  0    2  0 

._. 90       _^— — ..  50  0    2  6 

I                    50       ———»-—  100  0    3  6 

....._    100       — — — —  200  0    4  6 

■               200       I  300  0    5  0 

300       500  0    6  0 

500       1000  0    8  6 

1000       2000  0  12  6 

2000       3000  0  15  0 

3000       15    0 

Inland  biU  of  exchange,  draft,  or  order,  for  the  payment  to  the  bearer, 
or  to  order,  at  any  time  exceeding  two  months  after  date,  or  sixty 
days  after  sight,  of  any  sum  of  money, 

Amounting  to  40i.  and  not  exceeding  £.5,  56*... ...£.0  I  6 

Exceeding  £.5,  5s.  -i^— -_— .  20      0  2  0 

— —     20       30      0  2  6 

30       ■• 50      0  3  6 

50       100      0  4  6 

100       200      0  5  0 

200  300  0    6  0 

300  500  0    8  6 

500  1000  0  12  6 

1000  2000  0  15  0 

2000                               .  3000  15  0 

3000       — *— . 1  10    0 


Inland  bill,  draft,  or  order  for  the  payment  of  any  '\  The  same  duty  as  on  a  bill 
sum  of  money,  though  not  payable  to  (he  bearer  or  f  of  exchange  for  the  like 
to  order,  if  the  same  shall  be  delivered  to  the  payee,  f  sum  payable  to  bearer  or 
or  some  person  on  his  or  her  behalf,  3  to  order. 
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Inland  bill,  draft,  or  ondar,  tog  the  pajmtfbt  of  aajr.aMn  1  Tbft  amt  datfmm 
of  money,  weekly,  monthly,  or  at  any  other  stated  periods,  I  abiHpayaUetolM«a 
if  made  payable  to  the  bearer  or  to  order,  or  If  delivered'  \  oi*  ord^  on  ilfimniT 
to  the  payee,  or  some  person  on  his  or  her  behalf,  where  f  for  a  aiim  equal  to 
the  total  amount  of  the  money  thereby  made  payable  shall  I  such  total  *<T*ffBii* 
be  apecifiad  therein,  tft  can  be  ascertained  therd^<pi,         J 

"^  Hie  same  doty  as  oa 

And  where  the  total  amount  thereby  made  payable  shall  /  bilk  on  demand  for 

be  indefinite^  t  the  sum  tfacram  a- 

3  pwased  only. 

And  the  following  instmments  ahall  be  deemed  and  taken  to  be  ia- 
land  biUsy  drafts,  or  orders,  for  the  payment  of  money,  withm  ^  ii 
and  meaning  of  this  schedule,  viz.  All  draAa  or  orders  for  the 
of  any  sum  of  money  by  a  bill  or  promissory-note,  or  for  the  ddiwy 
of  any  such  bill  or  promissory-note  in  payment  or  satisbctiinL  of  any 
sum  of  money,  where  such  drafts  or  oilers  shall  require  the  pftysBcnt  or 
delivery  to  be  made  to  the  bearer  or  to  order,  or  shall  be  d^wed 
to  the  payee,  or  some  person  on  his  or  her  behalf. 

AD  receipts  given  by  any  banker  or  bankers,  or  other  person  or  per- 
sons, for  money  received,  which  shall  entitle,  or  be  intended  to  mtiSSkf 
the  person  or  persons  paying  the  money,  or  the  bearer  of  anch  raoefitiy 
to  receive  the  like  sum  from  any  third  person  or  persons. 

And  all  bills,  drafts,  or  orders,  for  the  payment  of  any  sum  of  moaey 
out  of  any  particular  ftmd  which  may  or  may  not  be  available,  or  upoa 
any  condition  or  contingency  which  may  or  may  not  be  performed  or 
happen,  if  the  same  shall  be  made  payable  to  the  bearer  or  to  order,  or 
if  the  same  shall  be  delivered  to  the  payee,  or  some  other  peraon  on  hb 
or  her  behalf. 

Foreign  bill  of  exchange,  (or  bill  of  exchange  drawn  ^  Hie  same  dnty  asoa  aa 
in,  but  payable  out  of  Great  Britain,)  if  drawn  singly  C  inland  bill  of  the  asaac 
and  not  in  a  set,  3  amount  and  ~ 


Foreign  bills  of  exchange  drawn  in  sets,  according  to  the  custom  of 
chants,  for  every  bill  of  each  set,  where  the  sum  pa3rable  tberthj 
shall  not  exceed  L.100,         ....  L.0    1    6 

And  where  it  shall  exceed    £.100  and  not  exceed    £.200  6    3     0 

^        800 500 0    4    0 

—.—__._.        500 1000 0    5    O 

— 1000 2000 0    7     6 

_ 9000 3000 0  10     O 

———.-_      3000 0  15     O 
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.     ExKMPiMovs  twa  th«  preoeding^  and  all  other  Staiiip<-dittieB. 

AU  biUs  of  exchange  or  bank  post-bills  issued  by  the  Goremor  and 
Company  of  the  Bank  of  England. 

All  bills,  orders,  remittances  and  remittance-certificatesi  drawn  by 
commissioned  officers,  masters  and  surgeons  in  the  na^y,  or  by  any 
commissioner  or  commissioners  of  the  nfLvy^  under  the  authority  of 
the  act  passed  in  the  35th  year  of  his  Majesty's  reign,  for 'the  more 
expeditious  payment  of  the  wages  and  pay  of  certain  officers  belonging 
to  the  nary. 

All  bills  drawn,  pursuant  to  any  former  act  or  acts  of  Parliament,  by  the 
commissioners  of  the  nary,  or  by  the  commissioners  for  yictualling  the 
navy,  or  by  the  commissioners  for  managing  the  transport  service,  and 
for  taking  care  of  the  sick  and  wounded  seamen,  upon  and  payable  by 
the  treasurer  of  the  navy. 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money  to  the 
bearer  on  demand,  and  drawn  upon  any  banker  or  bankers,  or  per* 
son  or  persons  actiog  as  t^  banker,  who  shall  reside  and  transact  the 
business  of  a  banker  within  tea  miles  of  the  place  where  such  drafts 
or  orders  shaU  be  issued ;  provided  such  place  shall  be  specified  in  such 
drafts  or  orders ;  and  provided  the  same  shall  bear  date  on  or  before  the 
day  on  which  the  same  shall  be  issued ;  and  provided  the  same  do  not 
direct  the  payment  to  be  made  by  bills  or  promissory-notes. 

All  bills  for  the  pay  and  allowance  of  his  Majesty's  land  forces,  or 
for  other  expenditures  liable  to  be  charged  in  the  public  regimental  or 
district  accounts,  which  shall  be  drawn  according  to  the  forms  now 
prescribed,  or  hereafter  to  be  prescribed  by  his  Majesty's  orders,  by 
the  paymasters  of  regiments  or  corps,  or  by  the  chief  paymaster,  or 
deputy  paymaster,  and  accountant  of  the  army  depot,  or  by  the  pay- 
masters of  recruiting  districts,  or  by  the  paymasters  of  detachments, 
or  by  the  officer  or  officers  authorised  to  perform  the  duties  of  the  pay- 
mastership  during  a  vacancy,  or  the  absence,  suepension,  or  incapacity 
of  any  such  paymasters  as  aforesaid ;  save  and  except  such  bills  as  shall 
be  drawn  in  favour  of  contractors  or  others  who  fumish  bread  or  forage 
to  his  Majesty's  troops,  and  who,  by  their  contracts  or  agreements,  shall 
be  Hable  to  pay  the  stamp-duties  on  the  bills  given  in  payment  for  the 
articles  supplied  by  them. 
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PteoMiMORT-Hon  tat  the  payneat  i»  tJb  teiNcr  oit  4emtmd^  mf 
0II1D  of  mousy 

NotexoBediog  £.1,  Is. £.0  0    5 

Eiowriing            1,  li.aiid  not  exceeding  £.2»  &.  .••^.    0  0  10 

...........             2;  Sb.                        •         5»  &^  ..<«..    0  13 

5>5g.                     10         .....    0  1    0 

— 10     20          ..M.    0  2    0 

20     30         0    3    0 

30     50         0    5    0 

50     100  .....    0    8    6 

Which  said  notes  may  be  re-issued  after  payment  thereof  oa  often  as  dnD  bs 
thought  fit. 

Promissoay-note  for  the  imyment  in  any  other  manner  Aan  io  At 
bearer  on  demand^  but  not  exceeding  two  months  after  date,  or  utf 
days  after  s^ht,  of  any  sum  of  money> 

Amounting  to  40fe.  and  not  cxeceding  £.5^5^  ...«.«£.0  1    t 

Exceeding  £.5^56.  20        ......    0  1    § 

20       30        0  2    0 

30       50        ......    0  2   6 

50       — —__ —       100        0  3   6 

Unw  notaa  are  not  to  be  to-issued  after  being  once  paid. 

pROMissoRT-NoTB  foT  the  payment  either  to  the  boaster  on  demand, 
or  in  any  oAer  manner  than  to  the  bearer  on  demand^  but  not  ex- 
ceeding two  months  after  date,  or  sixty  days  after  sight,  of  any 
of  money 

Exceeding  £.  100,  and  not  exceeding  £.200  ......  £.0    4  6 

200 300  0    5  0 

300 500  0    6  0 

500 1000  0    8  6 

....-.-^  1000  __.— .  2000  0  12  • 

2000 3000        ....w       0  15    0 

II  3000  I    5    0 

These  notes  ve  not  to  be  re-issued  after  bang  obce  psid. 
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PlKiifX880EY-iiOTS  for  the  payiaefnt  to  the  beanr,  or  otherwMe,  at  any 
time  6zcee<&ig  two  mouths  after  date,  or  sixty  daya  after  sight,  of 
any  som  of  money 

Amountiog  to  40b.»  and  not  exceeding  I^  5>  60,  L.  0  1  Q 

Exceeding  £.  5,  &. 20  0  2  0 

.                     20      _— ^        30  0  2  6 

■                     30      — — 50  0  3  6 

■              50      —.li— — .  100  0  4  6 

.     100      200  0  5  0 

I                800       —.—.——  300  0  6  0 

300             .  500  0  8  6 

500       1000  ^ 0  12  6 

1000       _.^— _    2000      0  15    0 

. 2000      3000      1    5    0 

3000       1  10    0 

These  notes  are  not  to  be  re-issoed  after  being  once  paid. 

I>K«iuso.y-note  for  the  payment  of  "^ll  TT»  -me  duly  «  on  •  promissory, 
•urn  of  money  by  instalm«.t«,  "  for  the     ,^^,^  2  less  thuiltwo  month. 

payment  of  sereral  aums  of  money  at  dif-  1     *_  j  .     a.  ^i  *^  *u- 

^Ll  di9s  cr  tbnc  so  th.t  the  Whole  rf  >  "**!  ^^  *"  *  T  "^^  *»  ^ 
the  moo^  so  tote  pud  shdl  be  definite  J  ^^^  «°"~"*  ^  the  money  to  he 
and  certain,  J  ^ 

And  the  following  instnunente  shall  be  deemed  and  taken  to  be  pro- 
missory-notes within  the  meaning  and  intent  of  this  schedule,  viz. 

All  notes  promising  the  payment  of  any  sum  or  sums  of  money  oat 
of  any  particolar  fond,  which  may  or  may  not  be  arailable,  or  upon  any 
condition  or  contingency  which  may  or  may  not  be  performed  or  hap- 
peoy  if  the  same  shall  be  made  payable  to  the  bearer  or  order,  and  if 
die  nme  shall  be  definite  and  certain,  and  not  amonnt  in  the  whole  to 
Twenty  poonds. 

And  all  receipts  for  money  deposited  in  any  bank,  or  in  the  hands 
oi  any  baiJcer  or  bankers,  which  shall  contain  any  agreement  or  me- 
nMmdnm  importing  that  interest  shall  be  paid  for  the  money  so  de- 
posited. 

ExEMPTiovs  from  the  Duties  on  Promissoby-Notes. 

AD  notes  promising  the  payment  of  any  sum  or  soms  of  money  out 
of  any  particular  fund,  which  may  or  may  not  be  available,  or  upon 
any  condition  or  oontingency,  which  jnay  or  may  not  be  performed  or 
happen,  where  the  same  shall  not  be  made  payable  to  the  bearer  or  to 
order,  and  also  where  the  same  shall  be  made  payable  to  the  bearer  or 
to  Older,  if  the  same  shall  anoont  to  twenty  pounds,  or  be  indefinite. 
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And  aU  Qliher  uttlriiiiMntB  beonng  in  any 
pnomiatoiy-aoCMy  bat  vbich  in  law  shdl  be  deemed  special  agreemeniB, 
except  thoae  hereby  expressly  directed  to  be  deemed  proniaeofy-noln. 

But  such  of  the  notes  and  instniments  here  Exempted  from  the  duty 
on  promissory-notes  shall  nerertheless  be  liable  to  the  duty  which  may 
attach  thereon  as  agreements  or  otherwise* 

Exemptions  from  the preoading^ and allother  Stam p4>I7TIE8. 

All  promissory-notes  for  the  payment  of  money  isaoed  by  theG<yver- 
nor  and  Company  of  the  Bank  of  England. 

Protest  of  any  Bill  of  Excif  akge  or  Promissory-Note  for  ny 

sum  of  money 

Not  amounting  to  L.  20, L.  0    2  0 

Amounting  to  L.  20^  aod  not  anbounting  to  L.  100 0    S  0 

10Q>  r    ■     .  500 0    5  0 

"  ■  dOOorupwsrib,  O  10  0 


No.  VI. 
58  Geo.  UL  c  9S. 


Whereas,  by  the  laws  now  in  force,  all  contracts  and 
whatsoerer,  for  payment  of  money,  made  for^  a  lumoiis 
are  utterly  void ;  and  whereas,  in  the  coune  of  mercantila 
negotiable  securities  often  pass  into  the  hands  of  penou  who  hate 
discoimted  the  same  without  any  knowledge  of  the  original 
tions  for  which  the  same  were  given ;  and  the  areidaaoe  of 
rities  in  the  hands  of  such  bona  fide  indorsees  withoot  notioe  ia 
ed  with  great  hardship  and  injustice ;  for  remedy  thereof,  be  it 
by  the  King's  Most  Excellent  Majesty,  by  and  with  ^  adrlbe  and 
sent  of  the  Lords,  Spiritual  and  Temporri,  and  ComtfMna,  ia 
Parliament  assembled,  and  by  the  authority  of  the  same,  Tliat  no  \A 
of  exchange,  or  promissory-note,  that  diall  be  drawn  or 
the  passing  of  this  act,  shaD^  though  it  may  hare  been  giTen  ior  a 
rious  consideration,  or  upon  a  usurious  oootvact,  be  vwd  in  the 
of  an  indorsee  for  valuable  coosiderBtion,  unleaa  mA  iBdotaee  had,  at 
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the  time  of  diaeoimtiiig  or  paying  sach  cbnriiloratiMi  for  die  Bsme,  ac- 
tual notice  that  such  bill  of  exchange  or  pranuaaoiy>note  had  been 
originally  girea  for  a  nsnriona  eottridevaliony  or  upon  aunBioas  contracti 


No.  VIL 

List  of  the  number  of  Dats  of  Grace  allowed  in  different  Coun- 
tries of  Europe. 

At  London,  Bergamo,  Vienna,  three  days. 

At  Frankfort,  oat  of  the  &ir  time,  four  days. 

At  Leipsic,  Kanmboorgh,  Angabnigh,  five  days. 

At  Venice,  Amsterdam,  Rotterdam,  Middlebnigh,  Antwerp,  Cologn, 
Breslan,  Nuremberg,  and  in  Portugal,  six  days. 

At  Naples,  and  in  Denmark  and  Norway,  eight  days. 

At  Dantzick,  Koningsbeig,  and  in  France,  ten  days. 

At  Hamburgh,  i  Stockholm,  twelve  days. 

In  Spain,  fourteen  days. 

At  Rome,  fifteen  days. 

At  Genoa,  thirty  days. 

At  Lc^^hom,  Milan,  and  some  other  places  in  Italy,  there  is  no  fixed 
number  of  respite  days. 

Sundays  and  other  festivals  are  included  in  these  days  at  London, 
Amsterdam,  Rotterdam,  Antwerp,  Middlebnrgh,  Dantsic,  Konings- 
beig, and  in  France, '  but  not  at  Venice,  Cologn,  Bresbm,  and  Nurem- 
burg.  At  Hamburgh,  the  day  on  which  the  bill  ftJls  due  makes  one 
of  the  days  of  grace,  but  no  where  else.— famcw,  No.  260 ;  Kyd^  9. 


No.  VIIL 

Periods  of  Usance  allowed  between  different  Countries  of  Europe. 
Usance  firom  London  to  Hamburgh,  Altona,  Amsterdam,  Rotterdam, 

'  As  to  Hambuigh,  however,  vidt  Goldsmith  v,  Shee,  ante,  4*06^  which  seems  to 
imply  that  only  eleren  days  of  grace  are  allowed  there. 
•  Pothicr,  No.  139. 
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Middlebiii]gl^  Antwerp,  Bnbanc,  Zeaknd,  FWce,  BuideB^  wad 
these  places  to  London^  <Hie  calendar  month  from  the  dale  of  die  UL 

Usance  from  London  to  S^iain»  Portagali  and  from  tbase  pkeai  to 
London,  two  calendar  months  from  the  date  oHhe  bilL 

Usance  from  London  to  Florence,  Grenoa,  Lnoca,  Le^ioni,  'M^a^ 
Venice,  Rome,  Aleppo,  and  from  these  places  to  London*  three  maoths. 

Usance  between  Amsterdam,  Italy,  Spain,  and  Portogal,  two  manths. 
France,  Flanders,  Brabant,  Genoa,  a^d  any  place  in  the  ScTen  Umtsd 
Provinces,  one  month.  Frankfort,  Nnremberg,  Vienna,  Angrino;^, 
Cologn,  Leipsic,  and  other  places  in  Germany ;  on  Ham1i«ii|^  aad 
Breslan,  fonrteen  days  after  sight;  two  nsynces,  twenty-eight dbys ; 
and  half  usance,  seven. 

Usance  from  Dantzic,  Kpningsberg,  and  Riga,  npon  Amsterdam,  ii 
at  one  month's  sight,  though  it  is  common  to  draw  from  the  fint  at 
forty  days'  date,  and  from  the  others  at  forty-one,  bnt  oftener  aS  tei|  and 
eleven ;  and  from  Amsterdam  on  the  said  places  at  a  month's  date, 
without  mentioning  usance,  though  sometimes  at  forty  and  f<Kty-anc 
days,  and  sometimes  on  Breslan  at  six  weeks'  date.— .Beotref ,  No*  859 ; 
Baykif,  20S;  Chiifyf  267;  Kyd,  9. 
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Agxnjpkme^  wkat  k  it  ?  855 ;  not  necetsuy  on  bilb  payrirfe  on  de- 
mand, ib.    Bills  payable  at  sight,  ib.    Who  may  accept?  856; 
thoae  only  who  niay  be  parties  to  bills  or  notes,  ib.     V.  ParHei.    Bill 
BMy  be  protested,  if  drawee  is  incapable  of  binding  himself,  ib.    Ac- 
ceptance by  an  agent  binds  the  principal,  ib.;  bnt  the  holder  not 
boopd  to  take  it,  unless  the  agent  has  an  express  authority,  ib» ;  takes  it 
at  his  own  risk,  ib.  Is  he  bound  to  take  any  acceptance  by  an  agent  ? 
356-7.    Acceptance  by  a  person  who  is  not  drawee^  208,  857 ;  by 
0ne  of  two  drawers,  ib. ;  when  the  bill  is  addressed  to  two  persons, 
or  either  of  them,  ib.    What  aoceptance  binds  the  partnersof  a  com- 
pany ?  358.— Time  of  acceptance.    Drawee  must  accept  or  refuse  in 
24  hours,  or  before  the  first  post,  if  it  should  be  sooner,  358.    Pro- 
les[t  for  non-accepMmce,  ib. ;  what  if  he  requires  longer  time,  ib. 
Acceptance  most  be  of  the  date  of  presentment,  858-9 ;  may  be 
made  afiter  the  term  of  payment,  359 ;  or  after  refusal  to  accept,  ib. 
Effect  of  acceptance  after  term  of  payment,  ib.    Should  the  <kawee 
IMScept  after  drawer's  bankruptcy  ?  359-60 ;  or  sequestration  ?  360. 
What  if  the  drawee  is  a  creditor  of  the  bankrupt  drawer?  361.     Ef- 
fect of  drawer's  death  before  acceptance,  ib.     Can  an  acceptance  be 
retracted  on  account  of  fraud  by  the  holder,  if  the  drawee  has  funds 
of  the  drawer?  362;  or  if  he  accepts  for  his  accommodation  ?  ib. 
Subscription  necessary  in  Scotland  to  acceptance,  362-3 ;  in  England 
a  written  or  verbal  promise  sufficient,  368.     1  and  2  6.  IV.  on  this 
auhject  relative  to  inland  bills,  364.    Effect  of  promise  to  accept  in 
Scotknd,  363-5 ;  of  signing  ablank  bill  stamp,  365-6.    In  what  cases 
a  party  is  bound,  thou^  his  acceptance  is  fcn-ged,  866.— Absolute  ac- 
ceptance. Holder  is  not  bound  to  take  any  other,  866-7 ;  what  consti- 
tutes it,  867;  signature,  on  what  part  of  the  bill,  367-8.  Aiccf»ptanas 
on  the  ba^ck  of  a  bill,  368 ;  when  there  is  no  address'  to  the  drawee, 
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368.— Date  of  presentment^  when  it  ahonld  be  maxked,  ib. ;  by  niiom^ 
ib.  IVactioe  as  to  bankers*  checks  in  Londcm,  368-9.  Whenneces- 
aaiy  to  mention  a  place  of  payment,  369.  Acceptance  aa  agent, 
369 ;  partner,  ib. ;  cautioner,  ib.  Impfied  acceptance  known  only 
in  England  369-70 ;  is  it  implied  from  detention  of  the  bill  ?  370 ; 
or  its  loss,  ib. ;  or  destruction,  ib. ;  or  cancellation,  ib. ;  Tarions  other 
instances  of  such  accepttfChce^  871-6.  Acceptance  irrevocable  when 
^  completed,  372 ;  can  it  be  cancelled  before  deliyery  ?  372-4.     Ef- 

fect of  intmsting  an  accepted  bill  to  a  third  party  with  conditioDal 
orders  to  redeliver  it,  374-^.  Conditional  acceptance,  valid,  375-6 ; 
examples  of,  376 ;  can  there  be  summary  diligence  upon  it?  377; 
not  binding  in  general  on  indorsee,  unless  inserted  in  the  bill,  ib. 
Amstp^assb  fafMe  **  to  myself,"  3?8  $  h  the  holder  hound  to  take 
h?  &»;ttirieaf  aeeeptingiltetiiiedraii^'sfBndsare  ^irresM,  ib. 
fwcM  acceptknce,  vaHd,  378^  ivtethkmade  aonply  or  tn^^ra  ffo- 
ibst,  S7d ;  tiiere  ciamot  be  an  acceptiiiee  heyond  the  hmovAt  of 
fiiehiil,  378-9.  Varying  aeoeptaaca  a*  to  tiSBBe^  380 ;  pkK^  of  pay- 
ttiMt,  ib.  Holder  need  not  take  an  mtxfitmo^  hjA  in  tenns  of  the 
Ml»380.  EflftNst  of  aAstqpaanee  by  oue  of  t#o  ^Mities  for  hla  h^^ 
kVotest  and  ntfdce  nedesuny  to  pt«B0tvei*e(56tDm,  381 ;  hoMer  may 
VHkiB  tbd  ac<5epta&os  io  fer  aiiit  goA,ilnd  piMim  ^ftnkMfiiArti,  ft.; 
mode  of  prdEtetiag  onH  limits  aeoc^lisiice,  3b2.  U  the  diiiwe^s 
debtor  hoiiiid  to  Acx^  to  the  amottiitt  of  hfa  d<ft)t  ?  382 ;  cases  where 
](T^j^y^  he  is  bound  t6  do  i^o^  tdthout  hAvta|^  made  any  agreettieiil,  882-3. 
^^^^^^fLs^  --^Effect  of  aboeptanice.  tt  carriea  the  dMi#«^*s  fteids,  38»;  %te 
Cc^e^i^ir'       What  date  ?  lb. ;  raises  a  piesmifaption  of  value  itt  the  aceqiter*s 

>\^[ii  haadk,  383-1 ;  renders  hkn  the  proper  dc^Mdr,  384 ;  presuiSBption 
firom  a  general  receipt  for  paymient  la,  '^uit  he  paid,  884;  preemp- 
tion In  cases  of  acobmmodalion  bills.  F.  JtfetMftinocfillibii^&iUk.  Ao- 
cfeptaiice  by  an  e^cecutor  mdces  him  pcMmally  fiahle,  386 ;  by  a 
Ai^,  ib.;  aeefepnance  admits  Hie  dr«arer\i  t^pQature,  ib. ;  but  not 
^t  of  the  IndoraeiB,  387 ;  accej^tor  is  presuftied,  hoirater,  to  know 
i^adMdns  aniiexed  to  indoiMnem,  $89.  Mode  of  accepting^  fai 
eaie  of  Iteving  accepted  a  ptevious  MU  of  the  same  tittior,  S87<^. 
1>isdiargeof  acoepumce  by  payment,  388;  ffUie  Pagnteni ;  by  re- 
]eaM»,  ib. ;  who  may  release,  ib, ;  release  or  discharge  must  be  In 
t^tkig,  386;  should  be  tnittoi  on  thfe  bffl,  ib. ;  faiU  found  bhudiiii- 
doivted  by  one  of  the  aceepcoia  flMmiined  to  be  paid  by  bodi,  ib. ; 
hiU  hot  extingiAshed  aa  to  the  dtttwer  by  c^nroan  other  tnuMactuma 
fii^twitt  holder  and  acceptor,  389-90.    IwpUed  discharge  may  be  iA* 
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Ismd  from  draansHaioesy  390 ;  from  dehty  to  «nlorte  paylnfibt>  lb. 
^agliflli  eases  of  implisd  dischaige,  39 1*2.  Disohatge  of  jt^ccnmBO- 
datioB-iuDs.  Vide AocommodiiUot^bilU*  JXadiaz^hy  hS^^ 
tiote  anotber  bill  given  to  the  hMer  for  the  first,  SM,  VeiU  pro- 
mise to  ftty  gives  a  right  to  funds  in  the  drawee's  hands,  394-5. 
—^CGeptance  ^gupra  lurotest,  when,  and  by  whom  ?  487 ;  for 
hoaonr  of  the  drawer  or  indorsery  ib* ;  can  ibe  holder  take  it  without 
th«r  ooBseftt  ?  488 ;  Is  it  competent  on  the  drawee's  Cedliiie  after  ac- 
ceptance ?  ib. ;  can  holder  refiose  aoGeptance  stgnu  protest  ?  488*9 ; 
asayhe  snetfae  drawer  after  taking  such  acceptance  firom  the  drawee  ? 
489 ;  nrast  he  give  notice  of  such  acceptance  to  the  party  for  whom 
U  ia  made  ?  ib. ;  drawee  in  this  case  pays  expense  of  ]m>te^  ib. ; 
may  the  holder  potest  after  taking  snch  acceptance  Iran  n  thurd 
fflyrty  ?  489-90 ;  or  protest  against  a  different  pwrty  from  him  for 
*whom  it  18  givmi  ?  iU  ;  no  recourse  if  he  takes  acceptance  withont  a 
l^rotest,  ib*  Acceptance  may  be  by  a  third  party,  490 ;  or  even  by 
4he  holder^  ib. ;  occ^tor  must  give  notice  to  the  party  for  ^v^m  he 
aceeptSy  ib. ;  holder  mnetgive  notice  to  preserve  his  recourse,  ib.  Joint 
liooeptanee  m^tt^i  protest,  491 ;  fior  the  honovir  of  differeoit  parties, 
ib. ;  <me  pirty  cannot  prevent  another  from  ncceptsag  with  him,  ib. 
Inifoiryanto  the  caase  e€  dishonour  before  accepting,  491-2;  can 
a  person  accept  for  honoor  of  another  party  when  he  knows  of 
ids  iasolveacy  P  492 ;  if  he  has  funds  in  his  hands,  ib. ;  if  he  has  not, 
ib.  Form  of  acceptance  M^9n>  protest,  492 ;  protest,  ib. ;  eubscrip- 
tien,  'S). ;  dOquet,  ib. ;  iBstrament  of  protest,  492^ ;  tnmamittc>d 
immediately  with  notice,  493 ;  necessary  for  recourse,  ib. ;  no  other 
form  admitted,  ib.  When  is  acceptance  understood  to  be  for  drawer's 
honour  ?  ib.  Obligation  of  acceptor  supra  protest  to  the  holder,  493 ; 
conditiond  on  the  drawee's  failure,  ib. ;  acceptor  bound  to  all  parties 
subsequent  to  him  for  whom  he  accepts,  493-4;  has  reiki  only 
.against  the  parties  prior  to  him,  494.  Notice  necessary  to  preserve 
liis  recounse,  ib. ;  rights  of  a  holder  ^ho  accepts  sirjara  protest,  ib. ; 
^drawee  may  accept  after  acceptance  sttpra  protest,  494-5 ;  conse- 
quence of  his  so  accepting,  495. 

ji^eetptar^  his  liability,  383-7 ;  how  disdiarged,  388-95.  Vide  Aoeep* 
tOHce. 

jtctfommodaUon^bUls  and  note$,  acceptor  of,  presumed  to  be  the  party 
accommodated,  384 ;  bill  accepted  blank  effectual  to  a  third  party 
gi^g  value  for  it,  though  he  knew  that  it  was  an  accommodation- 
bill,  385.     Presumption  of  value  dis|»tyved  only  by  holder  a  wiit  or 
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oalliyilK;  uideeatliebincNrnotewMiiilnutadtoUmforacpeciilfNi^ 

pose,  ib.   Banker's  lien  over  accommodation-^bin  depoaited  for  hk  ae- 

count  centiniiee,  though  the  balance  sbovld  be  at  one  time  iit  theda- 

pontor's  favour,  but  ultimately  turns  against  him,  S86«     Does  the 

holder,  knowing  that  the  aoo^itor  is  the  party  aocommodated,  lose  his 

daim  by  giying  time  to  the  drawer?  39S-4.    Acceptor  presomed  to 

haye  funds  of  the  drawer,  unless  the  contrary  is  proved  by  the  drawer^* 

oath,  or  by  a  counter  document,  395.    In  the  last  of  theae  cases  tbe 

drawer  must  indemnify  him,  395*6, 433-4 ;  he  may  retain  money  for 

.  his  indenmity,  396  ;appHcalaon  of  this  doctrine  to  prescribed  bills,  396. 

'    Notice  of  dishonour  of  such  bills  to  the  drawer  unnecessary,  556*8 ; 

or,  to  the  payee  or  indc^ver  ef  a  note,  558 ;  such  notice  ta  the  drawer 

necessary  when  he  signs  for  the  accemmodatioa  of  an  ]ndeieer»  5S9- 

60 ;  and  in  att  cases,  except  where  the  bitt  is  granted  for  his  aceon- 

modation,  ib.     Party  signing  a  bill  for  another  person  s  aoooramodb- 

tion  has  no  claim  against  otho'  parties  who  sign  to  his  knowledge 

in  the  same  way,  563 ;  but  he  is  entitled  to  notice,  in  order  to  secure 

his  recourse  against  the  party  accommodated  by  him,  561-2.  Farty 

.    accommodated  by  a  bill  or  note  is  not  dischavged  by  release  or  in- 

.    dulgence  to  the  other  parties,  566-7 ;  effect  of  mutual  aooommoda- 

:    tions  in  bankruptcy.    Cross  bills,  843-55.     Vide  Banhrvfiteif. 

AAnaioledgmeHtj  effect  of,  in  obTiating  the  plea  of  want  of  negoiia- 

.    tioa,  567-72,  vide  NegotuOUm  ;  in  reTivii^  a  debt  contained  in  a 

prescribed  bilK  681,  704.     Vide  Preeeripikm. 
AeHonf  effect  of,  in  interrupting  prescription,  677-8.     Vuk  Preaerip^ 
'    Han* 

Action  and  diUffeticeanbiUs  and  noiee*  Summary  diligence  on  IweigB 
.    bills  eelablished.by  act  1681,  c  20,  590-1 ;  extended  to  iiOand  bilk 
by  1696,  c  36,  591-2;  farther  extended,  and  made  te'mchide  pro- 
nuasery-netas  by  If  G*  III.  c  72,  592-3 ;  not  con^lenl  for  non* 
acceptance,  unlen  after  protest  for  non-aceeptanoe,  593-6;  compe- 
tent only  for  sums  specified  in  the  bill,  595 ;  on  what  kmd  of  a«b- 
scription  is  it  competent  ?  595«6 ;  subscription  by  an  agent,  or  fay  a 
company  firm,  596-7 ;  not  competent  on  a  promise  to  accept,  S97 ; 
or  on  bankers*  drafts,  ib. ;  or  on  a  lost  bill  or  note,  ib.     Action  and 
diligence,  to  whom  competent  ?  598 ;  to  any  pers^m  who  is  in  twimio 
to  a  bill  or  note  exfixie  of  it,  599 ;  in  what  cases  it  may  proceed  m 
*  .name  of,  or  against  a  company,  for  a  bill  or  note  due  to,  or  sabscrflK 
ed  by  them,  599, 601.  BiU  payable  to  a  finn  comdsting  of  two  nameay 
.  60^1.  Right  of  a  prior  indorser  to  sue  on  a  bill  w  note,  onecoriag  dia 
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•ufaMqnent  indonaiioiUy  602*'--Siiiiuiiar3r  diligence,  io  whom  com- 
petent? 602^;  when  competent  to  an  aasignee?  604>*6;  is  it  com- 
petent io  a  drawer  who  pajra  on  the  dnwee'sfisilnre  ?  606*7 ;  can  a 
drawer  or  co-acceptor  take  it  by  assignation  to  secuie  his  relief? 
607 ;  nature  of  the  right  conveyed  by  indorsement,  or  assignationi 
afteraction  or  diligence  is  begun,  607-8 ;  discharge  by  a  holder,  how 
hr  efiectoal  against  his  indorsee,  609 ;  or  to  the  party  discharged, 
ib.  Prooednre  in  action  or  diligence,  610.  Protest,  time  and  form 
of,  610-11 ;  registration  of,  611'-12;  can  it  be  extended  and  regis- 
tered in  name  of  a  party  who  ^iid  not  take  it  ?  ib. ;  effect  of  ^decree  of 
registration,  612-lS.  Is  a  maiijdate  necessary  for  recording  protest, 
oi*  getting  diligence  when  the  creditor  in  the  bill  or  note  is  id>road  ? 
6 13- 14.  Homing,  caption,  and  other  diligence,  614-15. — Claims  a- 
gainst  the  sereral  parties.  Claims  ,at  the  holder's  instance  against 
the  sereml  parties,  615-16 ;  jeconrse  by  parties  who  have  paid  a- 
gainst  other  parties,  ib. ;  effect  of  the  acceptor  or  grantor  becoming 
the  holder's  executor,  616 ;  diligence  or  action  competent  by  the 
bolder  against  aH  the  parties  at  once,  ib. ;  effect  of  payment  by  one' 
of  them,  617 ;  or  of  an  offer  of  payment  by  a  third  party,  ib. ;  of 
partial  payment  when  not  marked  on  the  bill  or  note,  ib. ;  when 
marked,  618.  Claim  of  relief  by  a  party  who  Ivis  paid  against  other 
parties  is  distinct  from  any  claim  on  the  bill,  ib. ;  partial  payment  by 
the  drawer  or  acceptor,  619 ;  competency  of  continuing  action  against 
one  party  after  payment  by  another,  ib. ;  of  suing  one  co-obligant 
without  calling  the  other,  61 9-20 ;  retention  of  one  bill  for  payment 
on  another,  620.  Nature  of  claim  against  the  partner  of  a  company 
on  a  Inll  or  note  signed  by  the  firm,  620.  Claims  on  banken'  drafts 
against  the  drawere  or  indorsers,  621.  Summary  diligence  against 
the  several  parties,  ib.  Diligence  on  bank-notes,  or  bankers'  notes, 
621-d.«-Sum8  recoverable.  Vide  Principcd  sum*  Principal  sum, 
623.  Bin  or  note  payable  by  instalments,  623-4.  Interest,  vide 
/iifereff.*— Exchange  and  re-exchonge,  iside  Exchange  and  re-ex* 
eAon^.— Damages  and  Expenses,  vide  Ihmages* — Proof  in  action, 
*   vide  jPrvo^— Defences  against,  vide  Defences, 

Adviee^  letter  of,  91 ;  effect  of  drawing  bill  as  per  advice,  ib. 

Apenif  a  person  may  become  bound  in  a  bill  or  note  by  the  act  of, 
246.  Agent's  power  cannot  be  devolved,  ib. ;  to  whom  may  a  pro- 
curation be  granted  ?  ib.  Procuration  constituted  by  special  man- 
date, written  or  veibal,  246-7 ;  by  subscribing  blank  bill  stamp,  247 ; 
by  acts  and  deeds,  as  applicable  to  bills,  247-8 ;  by  power  of  fiEu;tory, 
249 ;  when  it  entitles  to  sign  bills  ?  ib.     Mandates,  how  tennina- 
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ted?  25a  WheBgaiBtdBymdrtetceM<MU>limlp>iihi,aftM; 

In  Mta  of  the  malidnit'fl  dndJ^  S51 9  hmkrufUfj  ibu;  miwilw, 

ih. ;  nnrocatioii,  ik ;  or  hun^,  858.  Ruiei  apptehie  m  tlik  tii^ 
ject  to  liibitod  Buadauw,  260-8.  Agent  will  not  bkid  bit  priwipl 
wtilwM  he  signs  in  lui  name,  fl5S  j  will  be  peraomdif  hoamd  by  a%i> 
inifool]^  bis  own  name,  S54.  Agents  for  GoireranMan,  bow  fir  fiiMsi 
S54h6.  Commissionen  under  an  act  of  PsriiameBt»  wben  yis<aiil| 
liable  for  bills  and  notes  signed  by  them,  256  9  penoinBy  bable  ki 
bills  indorsed  in  bis  own  name,  thoogb  on  Us  priBeipdTa  aooawt, 
261 ;  and  for  his  constituent's  money  placed  with  a  bttnker  b  Mi 
own  name^  ib. ;  bttt  not  when  taken  in  name  of  his  principalj  Slt^ 

Alien  enemksy  bills  or  notes  granted  to,  1S9-42,  248. 

AUeraiUm  of  bills  and  notes  at  common  law.  Matetial  altMatioBS  md- 
lify  a  bill  or  note,  unless  when  made  with  consent  of  dl  partiea,  or  ts 
correct  a  mistake,  206.  Alterations,  ivben  material,  206-9; 
where  alterations  were  sustained  when  intended  to  correct 
209-10.   Effect  of  the  stamp-laws  on  alterations.     Vide  SBngu. 

Apprentiee*    Bill  for  apprentice-foe,  not  specified  in  the  indentare,  n 
Vnfid,  151-2. 

Appropriation  of  bills  and  notes  lodged  with  a  foctor  or 
787-804 ;  his  rights  over  such  bills  or  notes,  804-10.     Vide 
ruptcym 

Arrestment^  is  it  competent  on  bills  or  notes  ?  S19 ;  ndes  on  dus  iri»- 
Ject,  819-20.  Decisions,  1.  As  to  arrestments  in  the  acceptor's  baadi^ 
920-2 ;  2.  As  to  airestments  in  the  hands  of  an  indorsee  who  boUi 
the  bin  for  the  indorser's  behoof,  922-5.  Draft  in  favour  of 
tors  is  effectual  to  the  payee,  324 ;  may  be  conveyed,  but  not 
ed,  324.  Law  as  to  arrestment  of  promissory-notes,  326 ; 
Is  arrestment  competent  in  the  hands  of  drawer  or  indoraen  ?  926-7. 
Remedy  by  arrestment  in  the  acceptor  s  hands,  combfaied  wiA  ex- 
hibition and  sequestration,  326. 

Assignation  of  funds  by  delivery  of  bills  or  notes,  199-204 ;  by  h 
sation,  317-18.  Vide  Delivery  and  indorsation.  AssignatioB  by 
marriage  to  the  husband  of  bills  or  notes  granted  to  the  wife,  aad 
against  him  of  bills  and  notes  due  by  her,  239-42.  Fiefe  W^ 
Assignation  of  registered  protest  or  diligence  on  bills  or  notes, 
602-8.     Vide  Action  and  diligence. 

Bahkersy  their  powers  over  bills  or  notes  remitted  to  them  by 
customers,  806-10.    Vide  Bojikruptcy.    Payments  by,  403; 
finite  payments  to,  424-5 ;  vide  Payment ;  presentment  to  and  ly> 
447-52-67-8  ;  time  for  notice  by,  523. 


l^J>^^'  ^l 


Mmi  mt¥t  wbM?  819;  wM  mw^  l>7  thf  Sfi*  9f  $Mta(d» 

Qthflf  r^nlriftim  a4^  918t19s  ^r^  noiir  on  tbe  ipinw»  (Mating  in^  |b» 

8}6h  Nq(m  i«iiiip4  by  gQ)d3Qpdv  a4^Pg  u  b8ii]w%  9\9rVl ;  ftlii- 
tiUff  «f  Aana  r^garduig  tbfimt  ib»  Notw  iaai^d  by  btunk^n^ a|iB«|h, 
2^ ;  Btanp  bwii  irB||vdiiig»  217-18,  47  and  51-9  9  whoi^  c(m|iABl9d 
80  cadi»  219 ;  finder  of,  whop  liable  for  t}ieir  valn^  ^^ ;  raitri^tiop* 
in  iMittVg  tb^m  as  caabt  ib. ;  ^I^eii  a  creditor  will  not  take  tbem  as 
caffby  bow  be  m#y  preserye  bis  n^unte  iigainyt  the  party  iwiiiiig 
ibfini>  221 ;  ro-i9«iii|ig  of,  47-8;  dilig^pce  ^poiXk^  621-rS. 

JBMk  pqU4nlbi  payable  aft^  ^^  po  days  of  grac^  ^^w^  <m  tbam, 
410. 

Ba$kni^   Y\^  Bamhmpiey. 

JSUoJm^l^qfy  doaa  it  excnae  wai)^  of  praseptnieat  or  notiosi  fcc«  ?  47Q-2 ; 

.  .daaoiption  of  b^pkruptcy,  71 1-I25  Bankmpt  s  title  to  bia  estato  not 

. .  aftcted  by  meie  in^olv^oy  or  bankruptcy,  713.    Can  draf^  or  in- 

.  dO^A^nts,  given  on  tbe  &ith  of  receiving  goods,  or  for  other  eon- 
gjl^^fmliri'lffj  b^  r^foalled,  wben  these  considerations  fail  through  the  re- 
ceiver'^ bankruptcy  ?  713-16.  How  is  a  bankrupt  divested  of  \m  pro- 
iwrty  ?  716-17 ;  sequestration,  717-18.---L  Power  which  a  bankn^t 
retains  over  bis  property.— !•  Payments  to  and  by  a  bankrupt  are 
valid,  if  not  firaudulent,  719-20 ;  wben  are  they  fi^udulent  ?  ib.  Law 
aa  to  payments  after  seqne9tnitian»  720-1.^2.  Right  of  an  insplvent 
person  to  transfer  bills  and  nptes ;  such  transference  effectual  unless 
die  receiver  ib  partioq^s  fraudis,  721-2;  what  circumstances  prove 
innd  ?  722 ;  when  must  value  be  proved  ?.  723 ;  when  is  tbe  right 
good  to  a  second  indorsee  ?  ib. — ^Act  1621,  c  18,  provisions  of,  724 ; 
who  may  challenge  under  it?  gratuitous  obligees,  725;  prior  cre- 
ditors, 725-6;  deed  challenged  must  have  been  granted  to  con- 
junct or  confident  persons,  726 ;  must  the  holder  then  instruct  its 
onerous  cause  ?  727-9 ;  if  the  granter  js  insolvent,  he  will  be  pre- 
sumed  to  have  been  so  at  the  date  of  the  deed,  729-30 ;  holdor 

.  is  bound  .to  prove  tbe  contrary,  731.  Effect  of  delaying  cbalknige, 
730-1 ;  payments  do  not  fall  under  the  act,  ib. ;  fcMin  of  challenge,  ib* ; 
application  of  it  to  biljs  and  notes,  7^2 ;  to  what  extent  are  third 
parties  protected  ?  732-4 ;  who  get  benefit  by  tbe  challei^  ?  734).— 
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2d'  bnoch  of  Ad  1661,  jiramknt  of/ilb. ;  ito  mpfXteaiimt  ta  faifti  Md 
notes,  7S£k6  ;  to  What  Idttd  of  ^ligeMe  it  nliteB  ?  786 ;  doMWt 
apply  to  ptymeMiy  ib. ;  ilhtX  deeds  it  aftefeiy  78^^  ;  does  not  w^ 
piy  to  secorities  for  new  delfts  or  nJes  for  T€«iy  m^^  Whs! 

diligence  entitleB  to  cUBeaage  ?  7S9*¥k  Debloi's  insehenoy  Mt 
be  pubKi^  or  known  to  the  teo^^er  of  ihb  deed,  740.  Who  IsIbb 
taiefit  hy  the  chaflenge  ?  741 ;  what  effect  hu  it  againil  tfaiid  par- 
ties ?  741-2_Act  1696,  c  5,  pitmsioos  ^  742 ;  applies  to  dnfts 
and  indoraatioiiBy  742-3.  Effect  of  the  presamptkm  «f  vahie  in  hOb 
and  notes  with  reference  to  challenge  under  it,  7434^.  OnDsnge  of 
the  indorsement  or  deliyeiy  ctf  tiUs  and  notes,  7464.  Act  nst  ap- 
plicable to  the  transference  of  accommodation-hiils,  749i^  vakin 
when  they  are  granted  for  cross-bills,  749 ;  or  iriien  the  acwmao- 
tlatioa  acceptor  has  got  a  seoority  from  the  drawer,  ib.  LiqiiidaKisn 
of  debt^  by  grantmg  bDlB  and  notes  is  challengeable,  750-2.  Fqr- 
ments  not  challengeable,  752.  Payments  by  Nary  hiDB  and  bade 
hotes,  758;  by  granting,  indorring,  or  deliTering bills  ornotes  in  the 
oonne  of  hnsiness,  753-4.  Analogy  of  the  Engfish  kw  on  tins  sri>- 
jeet,  754-6.  Original  doctrine  in  Scotland  on  the  subject,  756-7. 
History  of  the  later  decisions,  756-60.  Reknittenoe  by  biHs,  759. 
The  act  implies  where  such  transactions  are  not  intcmded  boma^ie 
as  payments,  761.  Bills  or  notes  granted  or  transferred  in  payasent 
of  pnrcbases,  valid,  761-2,  unless  when  intended  to  create  eeanMes, 
7^Mb  Cases  on  that  subject,  ib.  Yiriid  when  granted  for  fioso 
dMkif  765;  or  for  debts  contracted  after  the  date  of  the  securi- 
ty, 765-6^  SecurSfcies  granted  ini«lief  to  a  cautioner  good,  766,  un- 
less he  has  taken  it  in  collusion  with  the  bankrupt  to  defoaad  his 
creditora,  ibk ;  casc^  oft  this  subject,  767^70.  How  are  the  sixty 
days  computed?  770^1.  When  is  the  challengied  ileed  hM  to  be 
completed  ?  771-2.  Drafts  or  indonatiOns,  when  completed  ?  773. 
Drafts  and  acceptances,  when  completed  as  obygatioos  ?  774.  As- 
signationB  for  mwa  ddnta^  when  held  to  be  completed  ?  775.  One 
of  security  exchanged,  775-6 ;  or  not  completed  when  the  kan  was 
given,  ib.  Money  advanced  oft  a  bill  delivered  but  not  indorsed, 
776-7.  Case  of  a  special  security  stipulated  but  not  completed  at 
the  time  of  the  loan,  778;  must  be  completed  without  dday,  779. 
Sflect  of  general  stipulation  to  grant  security,  779-80;  appKcstian 
«f  tills  doctrine  to  bills  and  notes,  780.^ProcesB  under  the  act 
1606 ;  uJH)  4nn  challenge  ?  781-2;  form  of  action,  782;  deed  to 


wliiifc  «flEict  valid,  though  reduced  in  w  fer  aa  it  affiecta  the  cfatl« 
lenging^nnBditor,  782^ ;  who  geU  beoafit  by  the  chaUange  ?  788 ; 
reathntion  of  vahie  givoD  for  the  deed  chalkniged,  783-4 ;  how  hr 
it  extenda,  784^.    Can  the  challenge  affect  a  biH  or  note  in  the 

hnds  of  a  boma  fidt  indonee,  785-6. II.  Caae  of  biUs  or 

notea  vested  in  the  bankrupt  for  another  party*— BiUa  or  notes  de- 
posited  for  a  ^cial  porpoae,  belong  to  the  depositor  while  dis- 
tingoiahed  fimn.  the  bankmpt  s  effects,  787-9 ;  application  of  thia 
rale  when  they  are  inyested  in  a  new  form,  789-91 ;  when  they 
are  al  fint  miKed  with  the  iigent's  4»thar  funds,  but  afterwards  ae- 
panted  from  them,  791-3 ;  or  when  they  are  still  distingnishable, 
though  the  aigent  has  ap]^ed  them  to  a  idi£R9ient  purpose  from  that 
for  which  they  were  given  him,  793-4 ;  result  different  when  the 
agent,  gets  Us  constituent's  money  and  purchases  bills 4>r  goods  in 
Us  own  name,  794-5. — Question,  when  the  principal's  right  of  pro- 
perty is  reserved  or  renounced,  795-6;  considered  with  reference  to 
the  case  of  a  banker,  ib. ;  bills  or  notes  discounted  by  him,  796 ;  re- 
mitted for  a  special  purpose,  797-9 ;  sent  to  him  without  special  ia- 
atructions,  79^800 ;  entered  short  in  his  books,  801.  Remittance 
of  bills  to  a  general  cutrent  account.  Appropriation  of  certain  biHs 
to  retire  othecs,  802 ;  circumstances  inferring  appropriatioB  or  other- 
wiae,  802-3.  Exchange  of  k>ng  dated  for  short  dated  bills,  803 ; 
when  the  former  are  to  be  considered  as  appropriated  to  the  latter, 
or  tiaasfeired  to  the  banker  ?  804-5.— Powers  of  a  fector  or  banker. 
Bilk  or  notes  indorsed  may  be  transferred  by  him  to  third  parties, 
806-7 ;  lien  over  byis  or  notes  deposited  with  him,  what  advances 
it  covers,  807-8 ;  lien  renounced  over  biUs  discounted,  808 ;  his  in«- 
terest  on  discounted  bills,  how  far  covered  by  his  lien  upon  other 
billa,  808->9.  Banker's  claim  on  discounted  bills,  809 ;  claim  for  his 
general  balance,  ib. ;  no  lien  on  billa  left  for  discount  though  they 
are  not  discounted,  lb. ;  but  lien  extends  over  all  other  bills  whether 
indorsed  to  him  or  not,  809 ;  his  lien  over  unindorsed  bills  not  trans- 
ferable, 810.^111.  Effect  of  bankruptcy  on  claims  upon  biHs  or 
notes.  Holder's  claim,  8ll ;  accumulation  of  interest  on  it  in  a  se- 
questration, 811-12 ;  claim  on  bills  or  notes  -discounted  by  him,  812 ; 
or  bought  for  an  undervalue,  ib. ;  or  received  by  way  of  donation, 
813 ;  or  granted  for  his  author's  accommodation  and  given  to  him  in 
security,  ib. :  he  may  claim  on  tK^se  last  for  their  full  amount 
agamst  third  parties,  ib. ;  but  against  his  auUior  only  for  hii  ac- 
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tail  dd^  ib.  CiM  of  f«Mb  ooMi^Bii  bf  a  dablor  »  «Mn9  !• 
bk  cxedhoi^  and  aftanvsidi  mU  Ip  thm  Mtfttar,  Jifim  pne  ^B^  iir 
tke  pnff^i«^mrtfn>  of  Iks  cmdilMra  daim  «a  tho  fncB,  814k  CUb 
o»  fiiMw  d^to  vidor  a  aonoMiiirtiaui  &15*16.  Cmo  ^  bod 
or  bill  poyable  by  iMtiilmeBte»  vhara  tbe  imtoimiiBto  bwo  boa 
nnlBBd  09  fntitra  dobH,  ■  to  wbil  extort  dibgoace  vamj  bo  oood  Cv 
tho  bobace?  815;  cvoditor  ia  sadi  dobi any  potatM h 
taoQy  816.  Holder  may  daiai  for  the  {att  oaioaBt  agoiaot  tbo 
obligVBl%  lbs  iinlflia  a  dividoad  his  beoa  paid  or  dodand  oq  aae 
aatato  befavabo  baa  taakad  oa  tbo  odwr ;  offset  of  iWa  chraa 
ataate,  817<16;  dodnctioa  of  partial  {MtyBoatB^  818-19;  iafai%  of 
mdindBal  poiiaeia  od  b^  or  aoten  aabtcribed  by  tbe  ooaapHf  » 
819-81.  Ckima  of  obligaata  ml^  M.-.NO  obligaat  caa  saak  oa  ^ 
oatalo  of  aaotber  obbgaat,  oaleas  there  »  a  anxploB  after  poyoff  lb* 
bddflry821<-S;  claim  of  relief  in  that  event  by  pooterjor  agaaaat  pmr 
obIiganta»  893 ;  audi  obtigantB  may  daim  aa  ooatii^oaa  trrdkii 
824;  law  of  Engbuid  oa  this  anbject,  825-7— X^oaater  doioHi^ 
Compeaaaftlon-reteation  aa  applicable  to  billi  or  notea,  828-9;  do 
aot  apply  in  caaaa  of  depodt,  830;  or  k  caae  of  a  iMiai^  A.; 
diatfairtionH  in  that  cawi  830-1.  CompenaatiQapreteBtioa  aa  be- 
>  tweon  company  dditi  and  tboae  of  iadividad  partnan^  831-4;  do- 
ring  tho  avbdatence  of  the  company,  or  afiter  ita  diaaolatioB,  ib.  Ctm 
of  QUO  eonpaay  trading  uader  two  finna»  834.  U  two  oaiapaaw 
act  ander  one  fina,  tho  bolder  of  a  biH  or  note  ander  thia  im 
may  aet  it  off  agaiaat  a  debt  dae  to  either  compaay,  834.^Caak 
penaatioa  or  rataation  cannot  be  pleaded  on  daiam  aofaired  fine* 
doleatly  with  the  view  of  pleading  them  after  the  debtor'a  bvk- 
raptcyi  834-6;  notes.of  aa  inaolvent  bank  boagbt  at  aa. 
laoy  836.  Caae  of  the  partaer  of  a  oompaay  taking  aa 
tion  to  a  compaay-biQ  after  tbe  grantor  was  iaaolTcnt>  la  otdar  to 
oonqMOMte  a  ]Mrivate  debt  of  hia  own,  837 ;  compeamtioa  aa  » 
praacrUwd  acooant*  ib»;  law  of  England  as  to  aet  ol^  8S8-9; 
r^t  of  retention  in  aecarity  of  cautionary  or  coatii^eBt  oUfa- 
tbna,  839-40.  Croaa  billa  and  notes,  effect  of,  in  Scotland,  815; 
in  England,  843-4 ;  caae  of  Naiiae  y.  Cnastoan,  844-7 ;  of  CW^ 
ftia  Y.  Cb^pendale^ .  847-52 ;  result  when  crow  bifli  are  exobm- 
ged  expnmsly  for  eadi  other,  853;  where  not  so  ezcfaoBged,  BSS- 
6.  Eii^(liBh  decisions  on  this  loibject,  854^.  Scotch  caae  of  Nsr- 
bigging  and  Co.  y.  Heywood,  Collins  and  Co.,  856 ; 


ipf  llie  dmlffir'^  mwonniQdMiai,  but  Ibr  a  tlM  pwty  «i»  hv  ^vt 

'  fidtte  ftom  the  drmrfr,  is  «iora«i  w  to  iIm  kiler,  897. 

J9$mknq^$  dUtkarffe,  node  of  oMbing,  857;  to  wliot  ofanB  k  oi- 

tiUdiyik;  •flkacyo^MU>biIbor]iot«diiefe7liimto]ieiMasTCn- 

dii^  in  a  ^Ksreot  comitry,  667*8. 

JBiorer,  bffls  ond  aotw  payablo  to,  97 ;  right  of  bolder  in  tb«B»  lU* 

10,  «nd  841-8. 
BHU  and  noiesj  defimtEoa  of»  1.    Foieigii  bO]i»  8 ;  fadand  ditto,  tb. 
Smmiuvy  ezecntum  first  aUowed  only  on  ftmigii  billa,  ib. ;  fTtimil 
ed  to  inland  UHb,  3.    IVomiaBory-notea  at  finrt  not  alloirod  tbo  pci- 
▼ilegot  of  biUt,  ib. ;  now  placed  cm  aame  footing  with  1ulk»  h.    Fo- 
teign  bilk  in  England,  ^eir  privileges,  ib.    Inland  bills,  ib.~-l. 
Qualities  and  requisites  of  bills  and  notes  as  arising  from  their  natme 
and  objects.    No  form  of  words  necessary,  8;  most  be  for  the  pay- 
ment of  money  only,  ib. ;  and  not  for  commodities,  8-9 ;  must  be  pay- 
able at  all  erents,  10 ;  not  valid  if  payable  only  out  of  a  certain 
Ibnd,  ib. ;  or  on  the  occoRence  of  a  contingent  event,  10-11.    Law 
of  England  on  this  subject,  11-12.    Can  bills  or  notes  be  qualified 
by  a  separate  obligation,  written  or  parole  ?  18-14.  No  objection  that 
they  contain  extraneous  danses,  15 ;  stipulation  of  interest  from  their 
dates  does  not  invalidate  them,  16-17.     History  of  the  law  on  this 
subject,  17-20.    Penalty  in  bills  or  notes,  20.     Bills  deposited  with 
arbiters,  21.  Limitation  of  bills  and  notes  as  commercial  documents, 
21-8 ;  substitution  of  heirs  by,  24.     Legacy  by  a  bill  or  note,  25. 
Donation  by  bills  or  notes,  25-6.  Donation  mortU  oatua^  26.   Such 
bills  or  notes  good  to  indorsees,  27.    Would  donation  irUer  vwob  by 
bills  or  notes  be  now  sustained  ?  27-9.     Proof  of  donation,  29-80. 
Bills  or  notes  payable  on  a  certain  but  remote  event,  S0-3.-f-2.  Form 
and  constitution,  &c.  of  bills  and  notes.  Stamp-duty.   Vide  Sttm^* 
Subscription  essential,  48-51 ;  may  be  made  by  notaries,  51-2 ;  by 
initials,  52-5  %  by  a  marie,  55-8 ;  requisites  of,  in  these  cases,  51-8. 
No  summary  diUgence  on  subscription  by  initials,  54 ;  or  by  a  marir, 
58 ;  but  may  be  admitted  on  subscription  by  notaries,  55.    Sub- 
scription probative,  58-9 ;  must  be  absolute,  59.    Bilk  wanting  the 
drawer^B  subscription  or  payee's  name,  59,  67 ;  give  a  daam  against 
the  acceptor,  69 ;  to  any  person  who  appears  to  have  right,  68 ; 
or  whose  name  is  fiHed  up  as  payee,  69.    Valid  though  blank  in 
drawer's  sigtiature,  67-8 ;  but  not  ground  of  summary  diligence,  68  ; 
effectual  as  assignations  of  intended  drawer's  funds,  69-70 ;   excep- 
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tkin  to  dM  rdey  71«8;  caw  ofttick  Mb  wrfflatt  id^^ 
ed  in  Sooilaiidy  7^;  written  in  ScoiImmI  and  accepted  ab^^ 
cfbOlBsitd  notes.  FMfe2%iC&--Flaoowliereniad^  i^t&PAMe^-S^ 
h&w  inwrtedy  88;  wlien  mavked  both  in  figures  and  worcK  wUA 
of  them  IB  the  nde  ?  ib.  Liabilitjr  of  apaitysignhigastampUnk 
in  the  smn,  8S-4 ;  or  widi  room  for  adding  to  the  som,  84w  Ssm 
must  be  fixed,  85. — ^Tenn  of  payment.  Whether  necessary  to  ipe- 
oify  it,  85 ;  where  it  Is  not  specified  the  bffl  or  note  is  poyaUe  on 
dcBUUid,  85 ;  different  modes  of  spedfying,  66w—^PIaee  of  pnymsnL 
Vide  i%ioe..JEtefaest  to  pay  necessary  only  in  biQs,  87 ;  irhov  ii 
it  inserted  ?  ibw ;  absoihite  in  inland  biDs,  ib. ;  fonni  of,  in  bffls  caa* 
sisting  of  more  than  one  part,  87^8^  form  of,  when  addressed  to  mate 
than,  one  party.  Vide  Cm^tmcdy  and  MMfa%.— Addreaa  to  die 
drawee,  when  written,  90 ;  want  of,  supplied  by  acceptance,  ib. ;  by 
letter  of  advice,  91 ;  procedare  in  sach  a  ^m^^  ib.  Bill  addicsied 
to  A.  or  B.,  and  accepted  only  by  A^  ib.  •  Acceptance  by  party  Is 
whom  a  bill  is  not  addressed,  ib.  Bills  drawn  per  adrioe,  can  they 
be  accepted  or  paid  till  letter  of  adrice  arriTes  ?  92.  IXrection  to 
l^ace  to  accoont,  whether  necessary,  93 ;  form  <tf,  ib.  Fkyee*s  nacf  <*, 
whether  neeessaiy,  ib.  Bill  or  note  payable  to  one  perwm  or  to  r^'J- 
other,  ib.  BiHs  or  notes  blank  in  payee's  name  may  be  fiHed  up  be 
any  holder,  94-5 ;  efiect  of  fiiand  in  filKog  it  np,  95^.  Re- 
snh  when  pa3ree*s  name  is  wrong  q^lled,  96.  fiidonnest 
by  a  different  person  from  the  payee,  but  of  his  name,  ih. ;  when 
payee*s  name  belongs  to  two  persons,  ^bther  and  soo,  ih.;  wd- 
fident  that  payee  is  pomted  ont,  though  die  description  of  biai 
not  accnrate,  97.  Bills  and  notes  payiMe  to  bearer,  or  to  a  certain 
person  or  bearer,  97 ;  payable  to  a  fictitious  person  or  ordsr,  96: 
Englisb  cases  regarding,  98*9  ;  could  such  bills  be  daimed  oa  is 
Scodand  ?  99-100.  Is  a  fictilious  indorsement  foig«ry  ?  Id. 
Bilk  payable  to  the  drawer,  or  to  one  person  for  anodier, 
PkyaMe  to  order.  Bills  or  notes  indonable  in  Seeidand 
these  words  not  used,  101 ;  not  so  in  England,  ib. ;  though  good  ihsie 
to  payee^  ib. ;  he  may  sue  on  a  bill  payable  to  his  order,  iO-lSL— 
Value  received.  Vide  Value  r0»mflU-.Con8tneiction.  BiDb  aad 
notes  construed  according  to  the  law  of  the  country  tidiere  they 
are  made  ot  to  be  executed,  178-'9.  Remedy  on  them  regulated  by 
the  law  of  the  country  where  it  is  demanded,  180i   How  for  tfen 
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rale  applies  to  the  proof  of  b9k  or  ootesy  180-1.*- Delivery  of  hilk 

•er  notee,  vtei!^ IMtoery.— Alteralion  of  bilb  or  notes,  vide  AUetOr 

tfibik— Partiee  to  bilk  and  notee,  vide  Por^iar.— Indonatioii  of  bills 

.  «r  notes,  vide  IndorwaHtm^^^AcceptaMncef  vide  Aeapiimee.-^'PtLy- 
meat  of,  vide  PagmenL  Negotiation  of,  vide  NegoHoHan*  Ac 
tion  and  diligence  on,  vide  Action  and  dUiffenee. 

JBkmk*  BiM  stamp  blank  in  the  snm,  83«4.  Bill  drawn  abroad  blank 
in  the  payee's  name,  or  sums,  &c  liable  only  for  a  foreign  stamp,  87. 
Bills  blank  in  the  dmwer's  signatore  or  payee's  name,  68-72;  in 
the  date,  75-7. 

Blank  indarsaHamf  effect  of,  296,  SOS ;  holder's  right  nnder  it,  806, 
and  SS9.41.     Vide  Holder. 

CknOicuer.  Effect  of  sabaeribing  a  bill  or  note  as  cantioner,  88-90. 
Vide  Omtfune^  and  severalfy. 

decks  on  bankersy  definition  cf,  215 ;  exempted  from  stamp-dnties, 
on  what  conditions,  ib. ;  resemblance  and  difference  betwixt  diem  and 
bills,  ib.  Can  there  be  sommary  diligence  on  them  ?  ib. ;  how  trans- 
ferred, 216;  e£fect  of  taking  dMsm  on  aecomt  of  a  debt,  ib. ;  negotia- 
tioo  of,  the  same  as  that  <m  bills  or  notes,  ib. ;  payment  by,  417-19. 
Vide  Payment.— Presentment  of,  46S-a     Vide  Nef/oHaiion. 

Cireuiknu  re-^xchangey  whether  drawer  liable  for,  641-3.  VideBx- 
ekange  and  re^exchange* 

effect  of  depreciation  of,  before  the  term  of  payment,  414-6. 

by  bankers,  to  what  extent  aUowed,  169-72.     Vide  U- 
swy. 

CHommiuienere  nnder  an  act  of  Parliament,  when  personally  bonnd  for 
bills  or  notes  signed  by  them,  256. 

Company,  liability  of,  for  bills  and  notes  signed  by  the  firm,  264-72 ; 
action  and  diligence  against,  598,  601.  Vide  Action  and  diligence. 
Dissolution  of,  273-80.     Vide  Partnership. 

Con^pensaticny  whether  pleadable  against  bills  or  notes,  384-8 ;  effect 
4kf,  in  bankmptcy,  834*54.    Vide  Bankrupteg. 

Compositionf  effect  of  taking  it  iGrom  one  party  to  a  bill  or  note  on  the 
holder  s  recourse  against  the  other  parties,  575-80.     Vide  Release. 

Computation.    Mode  of  compnting  term  of  payment,  407-8. 

dmditim.  Bills  and  notes  payable  on  a  condition,  10-12.  Vide  Bills 
emd  notes.  Acceptance  on  condition  valid,  875-6 ;  no  summary  di- 
Ugra«0  on*  877.    Indorsement  on  a  conditio,  805. 
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and  MevertOfy.  Tbeae  im^  g^nmOjr  naed  iti  faOk  $Dd 
notes,  66;  Imi  joist  draivvn  or  acMptov  qf  liin%  ^  gnuHeairf 
notM,  boimd  6adi  lor  the  wholes  wbelher  tmeb  wmde  ii8ed<ir  tet, 
89-90 ;  thoHgb  one  «hoa]d  ti^ii  <'  w  cantknterr  Ik;  tli^  «r««b 
**»B  cmtioBer'*  ofilf  a£feet  iwlief  of  psrtieft  Mler  M^  fli. 

Coruiderationy  preemption  o^  103-90.  Vide  Vdm  recehdd,  IHegal 
conflideFBition  may  be  proved  by  pwoleevideaoey  131-2 ;  h  4gToladtf 
anility,  whether  yiegfd  by  nUttanl  or  by  pesitire  kw^  18S-&  Obligir 
tioBB  inciting  to  eommit  «  crime,  183  4>;  tending  to  ^eCnict  the 
ooune  of  justice,  &c.,  134^ ;  for  wagers,  137 ;  roBlraimBg  Klwlty, 
187-6;  or  freedom  efti«de>  138  ;ibr8rie  of  offices,  139.  BiBeaat 
notes  to  an  alien  enemy  during  war,  139^42;  gxwited  kiA  libeotel  rf 
Ksnggling,  142-5;  dainwnkidlerftcevthKStfDr  amttgi^liilg,  14)241;  e# 
in  consequence  of  the  sale  of  goods  smuggled,  1434^  Bffls  or  aotea 
.gnmted  infiavdan  of  crediters,  14f5-6.  Firoidsion  of  baifarapl  mk 
an  this  sui^ct,  148;  whether  they  are  good  to  indomea,  &.  Bills 
or  notes  for  price  of  a  «hip  not  traarfenrad  iA  tannii  of  the  registry 
acta,  149;  for  less  thaa  20fc  ea  aooannt  of  apirita^  149 ;  tforoliittil- 
kgai  coosideraticms,  151 ;  for  appi«ntioe-4fee  mat  mentieiied  to  fa- 
denture^  151-2.  Ind0r8ees  df  biUs  or  notes  granted  for  illegal  con- 
sideration, when  ha¥e  they  •  good  daim?  132;  have  n*  good 
claim  when  the  bills  are  declared  nuU,  16(K^;  bm%  hum  a  dud 
against  their  iadcffser%  164;  or  oil  4  new  secmity  gittiled  la  flue 
of  die  illegd  one^  164-6).  Case  of  a  bill  ornote  origipvlly  g<aod,  M 
first  indorsed  for  an  illegal  cause,  and  then  given  to  the  hoMef  for 
▼due,  166-7.  BiHs  or  notee  for  gaining  ^bts ;  iwfe  OmtiMf;  fo# 
usurious  causes;  vide  Vnay, 

OmsiffHation^  oSect  ef,  410;  not  aoffideht  ^iOovt  la  pvevtoaa  leiH 
der,  410^11;  nor  in  Soothmd  on  a  debt  payaUe  in  Luuliafc  n^llhdut 
consigning  the  exchange,  411. 

Construdhn  of  biUe  and  notee,  17&>9. 

Corporations  may  grant  bOls  or  notes  by  their  ofic^besoiOTS,  Mtf ;  kut 
no  action  or.  diUgenoe  agunat  them  persemally ,  ib» ;  oalf  agaiiMI  ike 
corporation  fnncb,  ib. 

Credit^  kUer  ofi  rights-ef  party  grantuig it  withreferenoe  toAeMkei^ 
notes  to  which  it  appttee,  459,  and  542^.    Vide  Owarimme. 

Cross  bills  and  noies^  dnSM  on*  843-54.    Vide  Bankft^pttf* 

Crown.  Effect  of  foiluve  tb  negotMte  a  4riH  «  tiote  attaehed  by  the 
crown,  548. 
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Dmmag$$  thrdugfa  not  payvent  of  bBls  or  notes,  ekim  for,  649-50. 

Ikiie^  bUis  and  notes^  marked  in  figures  or  letters,  72 ;  probative, 
73;  agiunst  the  plea  of  deathbed,  73-4;  nvhen  essential,  74; 
how  oompiited  when  no  date  is  inserted,  75.  BiHs  bhmk  in  the 
date,  iiow  fiU^  np  ?  ib. ;  may  they  be  filled  up  after  the  subscri- 
iier*s  death  ?  76 ;  or  hisaaity  ?  77*  Can  date  of  delivery  be  aacer- 
taaied  by  parole  evidence?  78.  Bills  or  noftes  nuty  be  dated  am. 
finnday,  7S-9«  From  what  date  b  a  biH  effectad  as  an  aoaignation 
of  iimds?  79-81.  What  if  the  (h«wer  of  a  poetndated  biD  diea  be- 
ibra  the  airival  of  the  date  affixed,  but  after  it  is  indorsed?  82. 

DayM^ graos*  Three  days  of  grace  allowed  in  Scodand  and  Eng- 
iand  after  die  term  of  payment,  405.  Creditor  not  boond  to  take 
payment  tOl  the  last  di^  of  graoe>  ib. ;  it  must  be  made  then,  ib. ;  or 
tf  it  Mb  an  a  Sonday  or  holiday,  on  the  day  befinre,  ib.  Daya  of 
graee  allowed  onbiHs  or  notes  payable  at  a  definite  term,  or  where 
afterdate  or  sight,  ib.;  not  on  bilb  payable  on  demand,  ib.;  on  bilb 
payable  at  sight,  405-6.  Payment  both  of  foreign  and  inland  bills 
ttmst  be  BMde  at  any  ho«r  on  die  last  day  of  grace,  406-7*  Dayft  of 
firace  regwlated  by  die  bw  <tf  die  piace  of  payment,  408.  RegalaF' 
tion  of  different  oooMiies  as  todays  of  grace,  408-6L  Days  of  gmce 
added  after  azpiry  of  usance,  408.  Vide  Usance.  Days  of  grtM» 
not  aliawed  <m  bank  post-biOs  payable  after  «ght,  410.  Six  days 
additional  aflowed  on  bilb  payable  to  the  Excise,  ib. 

Aoil^  Invocation  of  mandate  by,  76, 251 ;  disselntion  of  partnership  by^ 
273*  Vide  PetrtnerMp.  Holder*s  deadi,  effect  of,  445 ;  of  drawl's 
death,  447 ;  of  die  death  of  a  party  to  whom  notice  of  dishonour 
shonld  otherwise  be  given,  536. 

DmMed^  Ufis  andnotes  said  to  be  gianCedeta,  73-4.     Vide  Bate. 

JMte^wt?,  iadonation  of,  9 ;  whether  it  presumes  valne,  104. 

JkbtOTj  whether  boond  to  accept  bills  drawn  by  hu  creditor,  382-3. 

Ihfences  againU  Mis  or  tuttee.  Forgery,  653 ;  may  be  pleaded  by 
exception  or  soapension,  ib. ;  sbiding  by  writs  said  to  be  forged,  con* 
aaqneiioes  o^  654;  wtma  does  it  afford  no  defence  ?  247.  Vitiation 
or  eraaore,  655.  Want  of  consent  maybe  pleaded  without  reduction, 
ik  Redaction  necessary  to  support  the  plea  of  fraud  or  circumven- 
tion, 655-7 ;  or  when  the  right  of  challenge  b  a  personal  privil^;e, 
657.  Defence  of  pactum  iUicitunh  ib. ;  may  be  pleaded  by  defence 
or  snspension,  657-8. 
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DeHvery  of  bills  and  twUtf  when  necoMary,  181-4.    PraBmnptioa  of 
delivery,  ib.    Case  of  a  biU  or  note  payable  to  the  beanr  which  i» 
stolen  before  delivery,  and  transferred  to  a  hanaJSde  holder,  184. 
Delivery  of  bOls  consisting  of  several  parts,  185.    ObligatioiB  eon- 
tmcted  by  the  party  who  makes  delivery,  185-6.    Effect  of  a  dis- 
chaige  of  these  obligations  in  the  place  where  the  bill  is  drawn,  186-7* 
Obligations  of  person  receiving  bill  or  note  to  negotiate,  187 ;  fiuhve 
in  negotiation  eztingnishes  the  debt  for  which  it  was  given,  187-91 ; 
bnt  otherwise  his  daim  remains  entire,  ib ;  history  of  the  law  on  dui 
subject,  ib.    Law  of  England,  191-9 ;  when  a  bill  or  note  is  held  to 
be  taken  in  satisiaction  of  a  debt?  192;  eoasequences  oftakfeg  it  in 
satisfaction,  193-5.    Claim  for  the  debt,  if  a  biU  or  note  has  been  ne- 
<  gotiated  and  not  paid,  195-7  ;  when  is  the  debtor  held  to  have  paid 
it  ?  197.    Payment  by  bad  bills  or  drafts,  197-a    BiH  given  for  a 
Bom  ascertained  on  a  settlement  of  aoconnts,  199.    Delivery  of  a 
bill  assigns  the  drawers  funds  in  the  drawee's  hands,  ib. ;  what  in- 
timation necessary  to  the  drawee,  200 ;  such  assignment  caniee  only 
funds  in  the  drawee's  hands,  201-2;  and  only  money,  not  other 
effects,  202-3 ;  carries  the  nomen  debiH  in  a  draft  deposited  with 
bankers  to  gat  payment,*  203-4 ;  is  preferred  to  an  arrestmeat  of 
money  duQ  by  the  drawee,  but  not  yet  payable,  204.    Tiaasferaiioe 
of  funds  by  indorsation,  317-8 ;  what  biUs  or  notes  ave  tranrfened  by 
delivery,  282-3 ;  delivery  necessary  to  transference,  288. 
Demand^  bills  or  notes  payable  on,  when  to  be  presented  ?  463-7.    In- 
terest on  them,  when  does  it  commence  ?  626.    Destruction  of  biDs 
or  niotes,  remedy  for,  345-54.     Vide  LotA  cr  siokm 
DiUgencej  summary,  602-15.    Vide  Action  and  dUigenet* 
Discharge  of  debtor  in  a  bill  or  note,  427-9 ;  mds  Reeeifi;  of  drawer 
and  indorsers  by  failure  in  negotiation ;  vide  Negotiaiion  ;  by  rdeasa 
of  p06teri<ff  obligants ;    ifide  ReUaeen    Bankrupt  s  diacfaaige  finoni 
bills  and  notes,  854.     Vide  Bankruptcy. 
Discount.    What  discount  maybe  taken  without  usury ?  67-9. 
Dividends f  effect  of  their  payment  from  the  estate  of  one  oUigaat  in 
'     bills  or  notes  on  the  holder's  claim  against  the  other  oUigants,  816^  ; 
.   or  on  their  claims  against  each  other,  821-3.     Vide  Banhnft^ 
Ihnation  inter  vivos  or  mortis  causa  by  bills,  25-30. 

Dr^  on  bankers,    Vid^  Cheeks, 

Drawee^  obligations  of,  358-66.     Vide  Acceptance.    Asxef^fmot  by 
him  supra  protest,  489  and  494-5. 
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Drawer^  obligationB  of,  by  deliveiy  of  a  bill,  185-7 ;  recoane  agtdnst 
*  bin,  57S-4;  liability  of,  to  acceptor  nqpra  protest,  494.    Ckima 
agiiiMt  him,  69S-50.    Diligence  or  action  against  him,  592-6,  Old- 
Effectfi want  of,  when  it  ezciuea  neglect  to  present  or  notify  the  dis- 

hononr  of  a  bill  or  note,  551-5-60-2. 
Exemj  six.  dvyn  besides  the  days  of  grace  allowed  on  bills  payable  to, 

410. 
ExAange  and  re-^xehtmge.  Nature  of  exchatnge,  633-6 ;  of  re-ez- 
ehange,  6S6-9 ;  when  are  they  exigible  on  inland  bills  or  notes  ?  689. 
Re-cbraftnotnecessary  to  give  a  daim  for  re-exchange,  639-40 ;  bat 
there  must  be  a  cotirse  of  exchange  between  the  two  places,  640 ; 
if  not,  liie  holder  can  only  claim  damage,  ib. ;  a  circnitous  conrse  of 
exchange  is  enough,  641.  Drawer  liable  for  the  accumulated  re- 
exchange  arising  from  snccessire  ve-drafiks  on  the  sereral  indorsera, 
641-3.  Claim' for  exchange  and  re-exchange  under  the  act  1681, 
c  20,  643-4.  Is  an  acceptor  liable  for  re-exchange  ?  644-9.  Da- 
mage in  name  of  re-exchange  on  bill  dishonoured  in  India,  649. 
Exeeuior  acquires  right  to  the  defunct's  bills  or  notes,  245 ;  may  indorse 
them,  ib. ;  but  on  his  death  they  accrue  to  his  constituent's  represen- 
tatiye,  245*6 ;  when  pereonaHy  liable  for  bills  or  notes  ?  256 ;  cannot 
use  anmmary  diHganoe  on  bills  ornotes  payable  to  the  deceased,  261. 
Expenses  recoverable  on  a  bill  or  Qo(e,  649. 

Factor •     Vtde  Agent^Banker, 

FietUiouM  parHeSf  bill  or  notes  payable  to,  98-100.  Fictitious  indorse- 
ment, 101. 

FoToey  bilk  or  notes  extorted  by,  null  in  the  hands  of  an  onerous  indor- 
see, 122*>S. 

Foreign  bUb,  what?  2.     Vtde  Bills  and  wies. 

Fcrgety.     Vide  Defences. 

Fftmdy  how  proved  against  the  hdder  of  a  bill  or  note  ?  115-87 ;  when 
he  claims  on  a  bill  or  note  lost  or  stolen,  341-3 ;  effect  of,  in  acqui- 
ring bitts  ornotes  from  a  bankrupt,  721-3.    Vide  Bankrvpiey. 

Oaming,  Old  law  of  Scotland  on  this  subject,  152-4. — Bills  or  notes 
for  gaining  debts  void  by  9  Anne,  c  14, 154-6 ;  even  in  the  hands  of 
indonees,  161-3. 

Grace^     Vide  Days  rf  gmce. 
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ChtaroHket  letter  of,  b  it  itidbrsafale  ?  S07^« 

Guarantees  for  bilis  or  naiee,  how  hr  entitled  to  reqaire  ttpkr 
jMeaentment  ?  459 ;  not  entitled  to  snoh  proof  o^aotieewptitiei  Id 
the  bills  or  notee,  542-3.  Rules  on  dui  sobject,  64S*  QMdonieto 
tlie  tmuiprobandi  of  loss  resolting  £tom  wut  of  noliee»  54M^  Eb|^ 

•  lish  deeisiooe,  ib.    Scotch  dedsionsy  544-6. 


AiUer  of  ft  bill  ornote  blank  indoned,  orpftyBUatobewer,  hisf^ 
to  recover  payment,  339-40 ;  but  not  if  tfaero  is  ft  spedal  iadaws 
.  nent  after  the  blank  indoiaemeDt»  mdess  the  fonneria  delelai^  340; 
has  rig^t  ihongh  he  shonkl  have  got  it  from  « thief  or  findv,  ik. 
not  bovnd  in  Scotland  to  prove  a  eoBsiderationy  ib, ;  wmj  muiiu 
payment  in  England  withont  doing  so,  bat  not  safe  to pajaksl 
check  before  it  becomes  dne^  ib. ;  or  to  diseoimt  ft  bill  to  «  aiiBB|ii 
afiter  being  informed  that  it  is  lost,  341.  Right  of  holder  ef  ft  biB 
or  note  lost  or  stolen.     Vide  LoeibiUarnaie* 

Amow.  Acceptance  and  payment  for  honoor  of  any  party  toa bill sr 
note^  487-500.  Vide  Aecqfkmeemrpm  proiesit  omi  JPnyMeal  aapn 
proiesL 

Honang  an  bilk  and  notesj  to  whom  conqietent?  60S-10 ;  proeadars 
in,  610-5 ;  or  bank-notes  and  bankers*  notes,  621-3. 

Hutband  and  wife*  Obligation  by  wife  in  ft  bin  or  note  nasB,  832. 
BiU  drawn  by  the  hnsband,  and  aeeepted  by  her»  not  tba  giaand  of 
enmmary  diligence,  ib.  She  may  grant  seeority  Of«r  her  aspaiarw 
property,  ib. ;  reoonrse  against  it  on  her  personal  obligalian  fer  maBsy 
implied  to  her  benefit,  ib.  Diligenoe  against  her  after  the  insiihy 
on  obligations  for  such  money,  or  for  debCa  otherwiae  dae^  232-S. 
May  bind  her  hnsband  for  necessary  fnrniahings,  233;  oot  fer 
rowed  money,  ib. ;  nor  after  she  is  inhibited,  Hh  May  bind 
any  bnsiness  which  he  entrusts  to  her,  233-4;  hot  he  ia  not 
fG£  fnnushings  to  her  after  judicial  or  Tohmtaiy  sepaiatinn^  234;  her 
obligations  then  attached  to  her  separate  atock,  ib. 
against  her  in  ease  of  judidal  separation,  ib. ;  in 
after  the  marriage  is  dissolved,  ib.  Law  of  Engiaad  as  to 
sepantion,  ib.  Wife  liable  for  forniriiingB  or  oUigationa  darioq^  ^ 
husband's  absence  from  Scotland,  235;  orintbecoone  of  trader  iw; 
no  diligence  on  sudi  obligations  during  marriage^  235-6.  Whsthff 
liable  to  such  diligenoe  in  case  of  husband's  attainder,  236 ;  oria 
other  case,  236-7.  Law  of  England  on  this  aabject,  237.  When 
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wife  liable  to  diligeiiea  in  England  ^n  contracts  made  in  die  oonne 
nf  trade  ?  237-8 ;  differatce  between  the  Scotch  and  Engliah  law  on 
thia  aabjeet,  2Sa  Hmband  liable  for  bilk  or  notes  enbeeribed  by 
Ua  wife  before  narriage,  239 ;  but  not  to  somnuvy  difiganee,  ib. ; 
batf  rigbt  to  biUa  or  notes  gi«nted  to  her,  ib. ;  bnt  cannot  nse  amn- 
mary  dihgeiiee  on  tiiem,  240.  BiHb,  &c  granted  exchuitre  of  the 
jm  mariii  belong  to  the  wife,  ib.  Hnaband  can  alone  indorse  the 
wife's  bOk  <a  ncvtes,  ib.;  may  aoe  on  them  alone,  240-1.  Indorse- 
ment by  iko  wife  mD,  241 ;  unless  made  in  the  coarse  of  trade»  ib. ; 
w  by  the  husband's  authority,  ib.  Holder  has  no  right  under  such 
an  indorsementy  242 ;  uidess  against  his  indorser,  ib. 
Idioif  InH  or  note  by,  or  by  any  person  incapable  of  consent,  is  null, 

222. 
lOegai  eonsideraiumy  131«67.  Vide  ConsideraHon, 
JndonaHonj  what  bills  and  notes  are  transferred  by  it?  283.  Are  di- 
vidends on  bills  or  notes  indorsable?  ib. ;  after  being  claimed  on 
under  a  se<Iuestnition  or  piitate  trust  ?  283^.  Indorsement  of  a  re- 
ceipt by  the  acceptor  to  the  drawer,  284-5.  Bills  or  notes  indors- 
able without  the  words  **  or  order,"  285.  Checks  are  indorsable, 
ib.  Objections  to  the  validity  of  a  biD  or  note  afiect  the  indovse- 
menty  285-6.  Indorsement  by  a  person  whose  name  an^  simame 
are  the  same  with  those  of  the  payee,  286.  Indorsement  by  a  mi- 
nor, effiBct  o(  287 ;  by  a  person  who  has  got  right  to  a  bill,  will 
be  efcetual  though  he  baa  misapplied  the  proceeds,  287.  H<dd- 
er,  when  is  he  restricted  from  indorsing?  288-9.  Act  against  mis- 
sypBcstion^of  securities  by  agents,  Sec  289-90.  Indorsement  by 
esecttton,  291.  When  must  indorsement  be  dated  ?  291.  Caae  of 
Inlla  or  notes  blank  in  die  date,  ib.  Indorsement  after  non-accep- 
tance or  non-payment,  291-2.  Validity  of  assignation  by  an  indor- 
see after  payment  has  been  got  from  the  drawer,  292.  Bills  and 
notes  discharged  when  paid  by  the  acceptor,  ib. ;  exception  of  notes 
issued  by  banks,  ib. ;  also  of  bills  or  notes  retired  by  a  deferent  person 
from  the  acceptor,  ib.  Can  the  payee,  or  drawer  who  is  payee,  re-ac- 
^juire  and  transfer  the  bin  or  note  to  a  third  party  after  scoring  his  own 
and  the  subsequent  indorsements  ?  292-5.  Bill  negotiable  till  paid  by 
the  acceptor,  296.  Drawer's  right  of  relief  not  indorsable,  ib. ;  his 
power  of  negotiating  lull  sent  back  to  him  when  he  is  payee  or  in- 
dorsee, 296-7.  Can  a  bill  paid  in  part  be  indorsed  for  tiie  residue  ? 
297-»8.  Mode  of  indorsement— no  form  of  words  necessary,  298 ; 
what  is  equitalent  to  it?  298-9.  Indorser's  signature  necessary,  299. 

3l2 
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Indonknent  by  proconlkm,  S>.   BlaokiiidofMBiQiit  oiakeia  Wor 
•note  pftyable  to  bearer^  299-300.    Holder  may  daim  on  a  .faUi 
ittddnementy  though  the  snbeeqaent  indoneme^ta  are  qiedal,  if  k 
MrikfiB  them  out*  SOO.    Hank  iiidaiaeiiieiij(»  how  U  may  he  fBed 
up,  296-7 ;  penoQ  filling  it  .op  not  liable  vsleaa  he  eiAaeribH, 
SOL   Can  there  be.actioii  on  a  blank  indononest  in  name  of  the 
indoner  ?  SOl-2.    Different  modes  of  filling  «p  an  inrtnraiwcnt, 
SOS^S;  whocaiitnmfiferabillthiuiadoraQd?  SOS^     Can  a  hill  k 
'  ^^Mwaeeaidn  of  creditors  be  indoreed  after  the  foimer  holder  a  badk- 
mpitcy  ?  ib.      Restrictiye  indorsement!  different  modea  and  edeet 
of,  304.    Conditional  indorBementy  305;    Delivery,  when  nnfniij 
to  complete  indorsement,  ib.    Effect  of  indorsationt— oUiga&oai  «a 
indorser,  305-6 ;  to  whom  liable  ?  306.    Indorsee  aoqnireB  hMm% 
right  by  a  speqial  or  blank  indoiaement,  ib. ;  no  penon  liafale  on  a 
bill  or  note  unless  he  signs  by  hknself  or  agent,  306-7 ;  when  is  h( 
liable  for  the  oonsidemtion  of  a  bill  or  note  ?  307.  Letter  of  gnamatec, 
whether  indorsable  ?.  307-8.   Sale  or  exchange  of  billa  doea  not  nnke 
a  par^  liable  for  them,  308.   Indorser,  how  discharged,  ib.    Can  the 
mdorser  of  an  accommodation-bill»  which  he  has  always  known t»fae 
miAy  claim  reiipbursement  from  the  acceptor  if  he  paya  it  ?  909. 
Bills  and  notes  signed  for  a  special  pmpose,  mnst  th^  be  appfied  lo 
that  puipo^e  ?  309.    Holder's  claim  aiiter  the  term  of  payment  not 
affected  by,  claims  against  his  previous  indorser,  310- 1 1«    Histocy  of 
iba  law  on  this  subject,  311-13,    Is  indorsement  to  a  truatea  for  be- 
hoof of  creditors  effectual  ?  313-14;  when  is  it  complete  ?  314.  Casn 
where  the  holder  is  liable,  to  exceptions,  3 14-5.    Indorsatioa  of  a  baO 
before  ijie  tenn  of  payment,  but  after  non-acceptance  has  been  refiacd, 
will  be  good,  315-16.  Dischaige  for  want  of  notice  of  dishoninpv  316 ; 
effect  of  the  holders  kmiwledge  of  exception,  316-17»    Indofsataoa 
transfers  drawer's  funds  in  the  drawees  hands,  ib*  Drawee  iaboand 
to  pay  these  funds  if  he  has  accepted,  ib.  Intimation  of  ii 
how  and  when  necessary,  iU    Effect  of  indorsement  in 

.  the  funds  to  the  indorsee  or  his  order,  or  to  subsequent  holdei%  S18L 
Onerosity  of  indorsement  how  connected  with  its  bona  Jldes,  327 ; 
exception  in  the  case  of  donation  by  indorsement,  327-8w  Indonn- 
tion  after  term  of  payment.  Vide  Indorsee.  Effect  of  blank  in- 
dorsementf     Vide  Holder. 

Indorsee  of  bill  or  note  granted  (or  an  illegal  consideration,  160-7. 

;    Indorsee's  onerosity  apd  bona  fides  cannot  be  redaigned  in 

.   bnt  by  his  writ  or  oath,  287-8, 327 ;  whedier  liable  to  the 


*  * 

pleadable  against  his  indorser,  when  he  takes  a  bill  after  the  term  of 
payment,  328  et  seq. ;  is  liable  to  those  exceptions  in  England,  328-9 ; 
limitations  of  the  Englidi  doctrine  on  the  snbject,  330-2 ;  history 
of  the  decisions  in  Scotland,  332-8 ;  change  in  the  law  by  18  Geo. 
m.  c  72,  336-7 ;  its  application  to  this  subject,  338,    Application 
of  the  law  on  this  subject  to  bills  or  notes  payable  at  sight  or  on  de- 
mand, 3B8-9 ;  or  blank  indorsed,  339  ;  or  to  bankers*  checks,  ib ;  it 
is  not  applicable  to  bankers'  notes  or  bank-notes,  ib. 
Indorster,  what?  2;  his  obligations,  305-8;  how  discharged,  308-9; 
action  and  diligence  against  him,  615-16.     Sums  recoverable  from 
him,  623-50. 
Induipence,  effect  of,  580-9.     Vide  Edease  or  indulgehee. 
IniHak^  bills  or  notes  signed  by,  52-5 ;  not  the  ground  of  sunmiary 

diligence,  54,  595, 
Inland  bills.    Vide  Bitls  and  notes. 

Insolvency  of  drawee  or  maker  does  not  excuse  want  of  presentment  or 
notice,  470-2  ;  effect  of,  with  reference  to  bills  and  notes.     Vidk 
Bankruptcy. 
Instcdinents,  bills  and  notes  payable  by,  623-4 ;  claim  upon,  in  the 

event  of  the  debtor's  bankruptcy  or  sequestration,  815. 
Interdicted  persons,  bills  and  notes  granted  by  them  effectual,  242 ; 
but  may  be  set  aside  if  they  affect  heritage,  ib. ;  unless  granted  with 
consent  of  interdictors,  or  proved  to  be  for  value,  ib* 
Interest,  stipulation  of,  in  biOs  or  notes,  15-20 ;  due  on  all  biUs  iii 
Scotland,  624 ;  in  what  cases  due  widiout  a  protest,  625 ;  whenk 
commences  in  Scotland,  626 ;  on  biUs  or  notes  payable  on  demand, 
ib. ;  or  at  or  after  sight,  627.  Is  it  due  by  a  husband  on  his  wife's 
bills  ?  627-8.  When  interest  commences,  if  stipulated  on  bills  or 
notes,  628 ;  is  it  recoverable  by  diligence  ?  029-30.  Interest  on 
bills  or  notes  playable  by  instalments,  630.  No  abatement  of  interaat 
as  in  England,  630-1 ;  by  what  parties  due,  631 ;  to  what  term  it 
runs,  ib.  Interest,  when  accumulated  into  a  principal  sum  after  de- 
nouncing ?  632-3. — Interest,  witness  regarding  biHs  or  notes  disquali* 
fied  by.  Vide  Proof. 
Intitnation  of  a  draft  to  the  drawee  necessary  to  transfer  the  funds  in 
his  hands,  79-80 ;  not  necessary  io  intimafte  indorsatidns  after  die 
drawee  has  accepted,  317-18. 
Joint  obligants  liable  conjunctly  and  severally,  262 ;  a  person  signing 
a  bill  individualTy  cannot  thereby  bind  another,  thodgh  the  bill  is 
granted  for  a  joint  debt,  263.     Joint  payees  in  a  bill  or  note  most 
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an  indorae  it,  263 ;  iniist  they  aU  ooncnr  in  tnmg  for  aad  daadaupa^ 

it?  264. 

Jaimi  trade f  har  regwding^  nearly  the  nme  ae  that  of  iMuliifhiy, 

269  ;diffarenoe  between  them,  ib.    Vide  Parinen  amd  Partmni^ 

Lackeig  its  effects,  472,  el  seq.  /  mde  NegaHatAimi  eftct  o^  en  Ub 

its  notet  nnstamped  or  improperly  stamped,  437-8. 
Legaey^  by  a  bill  or  note  invalid,  25.    Legacy  by  the  draifvr  of  a  biB 

to  the  payee,  whether  to  be  considered  as  payment,  419* 
LMtT  nioibfywg  diakotumrj  trMwrnisMon  o^  wiUiin  whal  time,  510-12; 

how  pioFed,  512-17. 
Xtefi.     Vide  Ba$dier  and  Bankn^ficy. 

Lou  cf  bills  or  notes^  shonld  be  notified  to  aD  ^  ptefious  patei 
344 ;  bat  notice  not  effectual,  miless  bnmg^  home  to  the  pmr^,  ik 
Loti  or  stolen  bUl  or  note^  holder  of,  how  ftr  bound  to  prove  diat  he 
gave  Yalne  for  it,  115-6,  341 ;  law  of  England  on  tfab  aulject  115^ 
341-3*  Postmaster-General  not  responsible  for  bills  or  notes  lost  or 
stolen  from  the  post-office,  344;  remitter  of  blank  bills  fay  post  not 
liaUe  to  his  employer,  344-5 ;  if  he  has  pat  the  letter  into  die  past- 
office^  ib.  Bill  or  note  lost  or  destroyed  most  be  negotiated,  345; 
its  contents  may  be  established  by  proving  the  tenor,  ib. ;  wkn  it 
18  not  indorsed,  or  specially  indoned,  creditor  may  proem  a  aaw 
faSI  or  note,  346  ;  what  security  req;aired  from  him,  ib. ;  haa  he  the 
same  rights,  in  case  of  a  bill  or  note  blank  indorsed,  cfr  paynbk  ta 
bearer?  34^-8 ;  or  where  he  has  sent  notes  in  separate  lahes^  aad 
one  of  them  is  lost,  349 ;  remedies  competent  in  each  a  case  ia 
England,  350-3.  Stat.  9  and  10  W.  lU^  as  to  mhmd  biDi,  S5S; 
remedies  if  a  bill  has  been  lost  by  the  drawee,  354. 

Jfamfate.     Vide  Agent 

JKorft,  bill  or  note  signed  by,  55-8;  no  summary  diligence  ea^  58. 

Markings  o^  interesi^  or  partial  payments  on  a  bill  or  note,  eSsct «( 
in  obviating  prescription,  682-3 ;  must  be  made  by  the  debtor  him- 
adf,  ib. ;  alker  the  six  years,  684,  70a 

Me$norandum  on  a  bill  or  note,  effect  of,  13-14;  when  die  place  of 
payment  is  specified  by  it,  451-5. 

Minor f  having  cnmtors,  or  living  in  fomily  with  his  fodier,  82Si. 
Deeds  by  a  minor  hanng  no  curaters,  mr  widi  consent  of  hia 
ton,  valid  till  reduced,  223-4 ;  cannot  be  suspended,  224k 
of  ledacdon,  ib.  Presumption  of  lesi<m,  ils  Reduction,  whan  bar> 
red  by  homologation  ?  ib. ;  extent  of  restitution  agatwt  sodi 
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S24r&  Mia«r*ft  obligations  valid  vrhea  he  is  in  trade,  225-6 ;  wi- 
leoB  wben  they  are  known  to  the  creditor  to  be  granted  for  a  dif- 
ferent pnipose  from  hia  trade,  226.  Law  of  Kngland  on  thia  anb« 
jeet»  227.  Minor  may  bind  himself  for  necessary  fnmishingB,  ib. ; 
what  faraishings  necessary  ?  ib. ;  law  of  England  as  to  biUs  andnoCea 
granted  for  anc^  funiahingfly  288.  Minor  bound  when  he  repiesents 
himself  aa  nwjor,  228-9.  Bill  drawn  on  a  minor,  but  accepted  after 
majority,  valid,  ibi ;  homologation  by  promise  made  after  majority, 
ib. ;  otiier  parties  to  bill  or  note  snbsciibed  by.a  minor  cannot  plead 
his  minority,  230.  Effects  of  payment  to  a  minor,  ib.  How  far  a 
debt<N:  is  bound  to  take  a  discharge  by  a  minor,  2Si.  Distinction 
between  principal  sums  and  annuabent,  ib. 
Misiaie,  sum  pdd  by,  whether  it  may  be  recovered,  431-3.     Vide 


Mmth$9  during  whidi  a  bill  or  note  is  cunrent,  how  computed  ?  MO- 
ID. 

Negfieei.     Vide  Ladm^  NegoHaiwn. 

NegaHahiUiif  iAMSk  and  notes,  285 ;  when  restaicted,  288-90;  when 
it  ceases,  292-8. 

NegeiUatUmf  luaeemmry  to  give  recourse,  435 ;  want  of,  not  excused  by 
the  drawee's  or  granter's  insolvency,  470-2 ;  in  what  cases  is  it  excuse 
•d?  548-62;  waiver  of, 564-73.  Vide  Waiver.  In  whatdoes nego- 
tiation consist  ?  435-548.     Vide  PreeenimetU,  Proieeiy  NoHee. 

Non-aeeqiianeer^Nim'pajpneniy  remedies  in  the  event  of,  590-7, 
60(^15-16;  measures  necessary  to  preserve  recourse  in  cases  of 
non-aoceptanoe  or  non-payment.     Vide  Proiesiy  Notice. 

NoiarieSy  bill  or  note  signed  by,  55. 

Notary 9  protest  on  a  bill  or  note  must  be  taken  by,  475 ;  he  must  not 
be  interested  in  the  bill  or  note,  ib. ;  is  it  sufficient  that  the  bill  be 
presented  by  his  derk  ?  475-6. 

iVbte.     F.  Bilk  und  wntte^  Bank-naieif  and  Bankers*  notes. 

Notice  efdishonowTy  necessary  to  preserve  recourse,  500 ;  must  be  given 
to  all  the  parties  against  whom  recourse  is  to  be  preserved,  ib. ;  pur- 
pose of  notice,  ib. ;  no  excuse  that  the  want  of  it  has  produced  no  loss, 
500-3.  Contents  of  notice,  503-6 ;  must  specify  the  biQ,  506.  Mo- 
tioeincaseof  partial  or  conditional  aoceptsnoe,  506-7;  consequence 
ofnieglectingit,507.  Notice  of  acceptance  M^mi  protest,  ib.  Notice 
required  from  bankers  when  they  are  agents  both  for  drawer  and  ac- 
ceptoTyibb;  may  be  either  written  or  verbal,  507-8;  how  communica- 
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•  ted?  ftt  thepQny'B^dwettiiig-lio«UR».dOd;or  pkeeefbosiiiMiy  ib.; 
-  tiFhtnitisflhutdiiriiigbttanesBhoiinyib.;  tofakattonieyyib.  •  Notice 
.  from  one  place  to  anotiier  genenlly  by  letter,  510 ;  enough  that 
:  letter  is  pat  into  the  p06t-office»  ib. ;  same  rde  thoagb  parties  reside 
.  in  one  |^ace,  510-11 ;  role  as  to  sending  by  a  different  conveyanoe 

•  iram  ^  post,  511-12;  as  to  desiring  a  conespondfflit  to  give 
▼erbal  notice,  518 ;  or  sending  notice  by  a  special  messenget,  ib. ; 

«  or  to  a  place  where  there  is  no  r^olar  post,*  ib.  Holder  bound 
to  prove  nottOB)  ib«     Sending  ci  a  letter,  how  prored  ?  51S;  by 

i  entry  of  the  letter,  and  other  eriifence,  513-14;  mnst  notice  be 

4  grren  to  the  othw  V*^  ^  prbdnce  the  principal  letter  ?  514-15. 
Proof  of  notice  by  maridng  on  the  bill,  oomfamed  with  oath  in  snp- 

!  plement,  516-17*  Notice  of  Don-acceptance  cannot  be  delayed  tin 
the  term  of  payment,  517 ;  bnt  neg^t  of  it  will  not  affect  an  indor- 
aee  when  it  does  not  aj^pear,  oh  the  bill,  518. '  Time  of  notice  en 
foreign  bills,  518,  ei  seq.  Notice  of  non-payment  may  be  given  at  ihiy 
time  on  the  last  day  of  grace,  520 ;  time  for  notice  when  parties  live 
in  the  same  pUice,  520-1 ;  when  they  reside  in  different  places,  521- 
4L  :  Notices  sent  by  odier  conveyances  than  post^  523.  Time  for- 
notice  when  a  banker  is  employed  to  recover  payment,  ib. ;  when 

•  the  party  who  is  to  give  notice  has. got  it  on  a  Smidsy,  52S-4; 
.  time  of  day  for  giving  notice,  524-5.— Inland  bilb.  Pecahar  rule 
.  in  Scotland  as  to  the  time  of  giving  notice  on.  them,  525-6.    Ate 

for  giving  notice,  526 ;  diligence  to  be  used  in  finding  oat  die  party*s 
resideiice,  527^8.  .  By  whom  ?  mere  knowledge  of  dishonour  not 

'  .  snfficienti  528-9 ;  or  notice  from  a  stranger,  529 ;  notice  most  im- 
ply that  the  holder  meakis  to  exact  recourse,  529-30 ;  what  notice 
will  imply  this  ?  ib. ;  Ei^lish  law  on  the  subject,  530,  ei  9eq<,    No- 

'  tice  by  obe  party- 16  another  enures  to  the  intervening  parties,  531-. 

:  2.  Holder  giving  notice  to  his  indorser  may  takie  b^oefit  by  tbe 
indoner's  notice  to  prior  parties,  532 ;  notice '  by  Ihe  acceptor 
when  available  to  the  holder  ?  533-4 ;  verbal  notice  should  not  be 
given  by  the  holder  personally,  535.-*-To  whom  ?  Notice  to  the  ao- 

.  ceptor  or  graater  of  a  bill  or  note  not  necessary,  535 ;  to  whom  'in 

.  case  of  the  party  s  btokruptcy,  535-6 ;  or  death,  536 ;  to  Bis  agent, 
ib. ;  when  he  has  gOoe  abroad,  ib.  Notice  to  one  of  several  partners, 
or  of  several  jokt  drawers  or  indorsers,  537 ;  to  drawer  or  indorser  a 
clerk  at  his  place  of  businsss,  ik  Efiect  of  notice  to  one  party,'  if 
the  subsequent  pities  are  omitted,  538;  of  notice  by  an  indorser 
to  pri<N*  indorsers  under  act  12  G.  111.  c  72,  ib.  Does  an  jndgtwer 
iose  his  recourse  against  prior  parties  by  not  giving  notice  to  them 
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veooune  ifl  prmenred  against  all  to  whdm  he  gives  sotioe,  though 

they  should  not  give  it  to  prior  parties,  541 ;  or  should  not  give  it 

«wi^  the  fourteen' days,  ib.    Notice  beyond  fourteen  days  not 

•  available  to  the  holder,  dioogh  it  may  to  the  party  giving  it,  541-2. 

,  —Notice  to  ginrantees.  K  (jhuuwuieeg.  Notice  to  obligant  on  a  se- 
parate bondi  546.  Case  when  want  of  notice  not  excused,  546-7 ;  ex- 
cased  by  parole  evidence  of  waiver,  547.    Holder  having  once  given 

•  notioe  is  not-bound  to  do  it  again,  though  he  had  agreed  to  apply  a 
second  time  to  the  acceptor,  547-S.  Does  the  Crown  lose  its  recourse 
for  waot  of  notioe  ?  548.  Want  of  notice  excused  by  the  hiMer's 
ittneasy  or.  other  causes  which  render  it  impossible,  ib. ;  or  when 

•  the  drawer  has  no  e£Fects  in  the  drawee*s  hands,  549-51 ;  acceptance 

•  pcesunes  effects,  551.  Want  of  notice  not  excused  when  the  drawer 
'  had  Reason  to  -  think  that  ^era  would  be  efiects  before  the  term  of 
-  payment,  552-3  (  or  if  th we  are  any  efiects  from  the  time  of  draw- 
.  ing  to  the  presentment,  553-4 ;  or  before  the  term  of  payment,  554 ; 

or.if  there. is  a  current  account  on  which  the  drawee  owes  the  drawer 

any  thing,  555.-^Notice  in  acooaubbdation-biDs.   F«  Acoommodo' 

,tion4nli8*     Want  of  effects  in  the  drawee's  hands  no  excuse  for 

not  giving  notice  to  an  indorser,  560^1 ;  although  he  should  know 

•  thai  all  the  parties  but  one  have  signed  like  him  for  the  accommo- 
.  dation  of  that  one  party,  561-2.— Effect  of  notice.     Drawers  and 

indoDsers  liable  immediately  on  getting  notice,  573-4v 
Notice  ^dktkAutian  of  partnerMp^  necessary  in  general  to  bind  third 

parties,  276;  what  notice  is  sufficient  ?  276^1.  Vide  ParHmghip. 
Notioe  ioprodmeeprinciptU  leUer  of  notifieatiomf  >*  it  necessary  before 

bringing  other  evidence  of  it  ?  514-15. 
Noting  of  a  bill  or  note,  when  to  be  made,  477-84.     Vide  ProiesL 
Novation,  discharge  of  the  debtor  by,  192*5 ;  effect  of,  in  discharging 

other  parties.     Vide  ReUaee  or  Indulffenee. 

Qaik  cf  partym    Holder  s  onerosity  and  honafidee  may  be  disproved 

by  his  writ  or  oath,  103-5 ;  he  must  answer  all  special  questions,  129. 
.Nature  kid  effect  of  the  debtor  s  oath  in  establishing  the  debt  in  a 

prescribed  bill  or  note,  700-5.     Vide  Preacription, 
Order*  Must  the  bill  or  note  be  payable  to  order,  to  be  indonable  ? 

101.     Payee  himself  may  sue  on  a  bill  payable  only  to  his  order, 

101-2. 
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(hakuory.  Period  of  debtor's  outlawry  not  deducted  iioiii  the  ymn 
of  prescriptioiiy  707. . 

PartiM  to  biUs  and  noiu.  Who  may  be  poitieB?  222-44;  in  idnt 
iiiamier»  and  under  what  chancter  a  penon  may  beoome  party  ?— 
hia  nunOy  or  that  of  the  finn  to  which  he  bekngB,  mvat  appear  on 
the  bill  or  note,  244;  Bobecription  with  the  wordB,  *<  andoeaqwiiyr 
added,  245.  As  to  the  different  parties  to  biUa  and  aotea*  mie 
Pupil,  Minor,  Wtfe,  IntardkUd  pemnu,  AUm  enmnkh  Cm- 
pomHanff  jEseeeutors,  Agmi,  Joint  obUgoMHU,  i\iiftMU. 

Partners,  have  each  power  to  Und  the  others  by  signing  tiie 
finn»  264;  in  what  traiMa6tiona»  265;  thoogh  profaihilad  m  tba< 
trscti  ib. ;  prohibition  effBctnal  against  a  perly  aware  of  it,  966. 
Partners  boond  though  their  name  is  not  in  the  £an,  ib.-  EEind  by 
the  partner  snbecribnig  is  no  deteoe^  ib.;  unless  Ae  credbar  m 
privy  to  it,  267 ;  pririty  presumed  wfan  he  takes  an  ebligrtion  hr 
the  partner's  private  debt,  ib. ;  but  not  from  the  partner  giving 
a  bill  drawn  and  indoBsed  in  name  of  the  firm,  20Bw  railasr'a 
mlidaledby  ^iprobatioaoftheotherpartnttu,  ib.  Fiaciilnr  ortn* 
tor  engaging  a  papQ  in  partnenhip^  whetbsr  peraonaDy  liaUs?  26^ 
Partner's  subscription  must  bear  to  be  finr  die  cempaay,  in  sidsr  aa 
bind  them,  270.  When  a  company  is  carried  on  in  nanaa  of  sai  ia» 
diridnal,  the  other  partners  will  be  liable  for  bBb  signed  by  him,  271; 
but  not  to  summary  diligence,  ib.  Fartnen  will  be  Hafala  fior  manay 
raiaed  on  the  con^any's  account,  though  not  on  the  biHa  granted  iw 
it,  unless  signed  in  their  names,  ib.  Efleet  of  agreement 
partners  to  raise  money  ibr  the  company  by  bflb  dnwn  in 
one  partner,  271-2. 

Partnershqh  diaaolved  by  death*of  pvtnen,  273 ;  by 
or  tmst-oonYeyance  by  company  or  any  partner,  ib. ;  by  Lanhiupt- 
cy,  ib*;  by  renunciation,  274;  by  incapacity  of  a  partner,  lb.  Bat- 
nerahqi  diaaolved  in  these  cases  though  the  busineas  is  atiU 
on  under  the  same  firm,  ib*  Cases  of  credit  given  to  the  new 
pany  finr  a  debt  of  the  finrmer  company,  274.  Caaii-oredil  by  bank- 
ing firm  continued  though  some  of  the  partners  dunged,  S75.  ¥mtr 
nerdup  dissolved  by  expiry  of  the  contract,  ib.  Notice 
tion  necessary,  unless  it  is  matter  of  notoriety,  276;  must  be 
by  drculars  to  the  company  s  customers,  27^7.  Notice  by  a 
in  the  firm,  277;  by  newspaper,  how  hr  sn£kient  with  ragsid 
to  customers  or  strangers,  277-9.    Knowledge  supeiaedeB 
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879*  Natioe»  how  fiur  nocoaatiy  with  regard  to  a  aleepiiig  partner, 
ib.  Partner  retiring  is  finee  after  notice,  nnleaa  he  connives  at  the 
anfaseqaeiit  use  o£  the  firm,  279-80.  Sequestration  of  a  company, 
how  notified,  280.  Notice  of  dissolution  by  death,  how  fiar  neces- 
sary, 280;  notice  terminates  the  power  of  partners  to  bind  the  com- 
pany, 28L 

Paj^*s  namey  93-7.     Vide  Bilb  and  notes. 

Pa^maUy  by  whom  ?  397-8 ;  to  vriliom?  398,  et9eq.\  when  the  bill 
or  note  is  payable  to  a  certain  person  only,  398.  Fbyments  to  a  wife, 

399.  Is  the  holder  boond  to  know  of  the  marriage  ?  ib.  Payment 
to  a  muior,  when  ayailable,  ib. ;  to  an  agent,  400-1.  Can  his  con- 
stituent eoimtermand  payment  when  the  agent  is  creditor  in  the  bill? 

400.  Piiyment  to  a  partner,  ib.  Payment  of  a  bUl  or  note  specially 
ittdoned  to  another  person  than  the  payee,  whether  valid  if  made 
tonmfidey  402.  Payment  of  a  check  suspicious  exfoM,  403.  Money 
deposited  with  bankers  to  pay  one  bill,  and  paid  by  mistake  on  ac- 
ooont  of  another,  whether  recorersble  ?  ib.— When  ?  Bill  or  note 
tranaferdyle  by  deliyery  cannot  be  safely  paid  till  it  becomes  due, 
ik  FlaymeBt  to  a  mandatary  not  safe  dll  then,  403-4.  May  be 
made  to  a  special  payee  or  indinnee,  AM.  Creditor  not  bound  to 
take  psymoit  till  the  term  airiyes,  ib.;  cannot  retain  funds  till  then. 
Hi. ;  unless  the  debtor  ia  insolvent,  ib.  Compensation  takes  e£bct 
wImh  the  bill  or  note  fidls  dne»  ib.  Banker  cannot  retain  his  cos- 
tomei^s  money  in  security  of  a  bill  or  note  discounted  by  him  tin  it 
becomes  due,  404-5.  Payment  to  be  made  on  the  third  day  of 
grace.  Vide  Dc^eof  ffraee.  Term  of  payment  in  bills  or  notes 
payable  after  date  computed  according  to  the  style  of  the  country 
u^ere  they  are  drawn,  407 ;  in  other  bills  and  notes  by  the  style  of  the 
country  wlieie  they  are  payable,  408;  mode  of  computing  the  term 
of  payment  in  the  first  of  these  cases,  ib.  Term  of  payment  of  bills 
or  notes  payable  aflter  date  or  sight  is  exclusive  of  the  day  of  pre- 
sentment, 409.  Months  mean  calendar  months,  ib.  Mode  of  com- 
puting the  months  during  which  a  bill  or  note  is  current,  when  they 
are  unequal,  ib.  Half  months,  409-10.  Bills  or  notes  not  havinga  term 
of  payment  are  payable  at  sight,  410.  Tender  of  payment,  when  to 
bemade?ib. ;  firees  from  interest,  ib.  Accompanied  by  consignation* 

Vide  ConsignaHan.  Creditor  not  bound  to  accept  an  offer  of  pay- 
ment, even  on  die  last  day  of  grace,  after  protest,  unless  the  expense 
of  protest  is  offered,  411 ;  or  afier  the  bill  and  protest  is  sent  away, 
ik ;  or  after  he  has  re-drawn,  ib.    Sufficient  for  the  drawer  or  in- 
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donee  to  ttffer  after  notice  of  Boii-{Miyment,  bat  theymmt  abo  offer 
expensed,  ib. — Place.     Vide  Place  qfpm^metit     Payment  miut  be 
absolute,  not  alteniatiTe,  414 ;  in  money,  415.   AVbaiif  nopartiCTikr 
kind  of  coin  is  specified  ?  ib.    Which  party  snfien  depieciatioii  of 
coin  between  the  date  and  the  term  of  payment  ?  415-6 ;  or  from  aL 
teration  in  the  exchange,  416.     PSiyment  by  a  remittance  of  biUs^  ib. 
Agent  remitting  money  by  bills,  416-7 ;  or  lodging  it  in  a  bank,  417 ; 
liable  if  he  lodges  it  in  his  own  name,  ib.— Draft  on  banker,  pay-» 
ment  by,  should  the  holder  give  up  the  bill  till  draft  is  paid  ?  417-8 ; 
if  the  holder  takes  payment  of  the  draft  in  the  banker's  notes,  debtor 
is  discharged,  418.     When  is  a  check  by  the  debtor /irt|fia^iet«  eri. 
denceof  pa3rment?  418.    Effect  of  creditors  indoraement  on  the 
check,  419.     8tamp  law  on  this  subject,  ib.     Vide  Sian^u,    Is  pay- 
ment implied  by  a  legacy  from  the  drawer?  419.    Deed  by  a  de- 
ceased creditor  forgiving  the  debt,  41^20.^-*Indefinite  payment^  nde 
as  to  appropriation  of  it  in  England,  420 ;  in  Scotland,  421 ;  a^ppk- 
cation  of  it  to  interest,  ib. ;  distribution  of  it  between  debfes  where 
there  are  sureties,  and  debts  where  there  are  none,  421-3.    Rales 
on  this  subject  not  applicable  to  aecommodatioa  aooeptoEB,  4SS> 
Holder  bound  only  to  look  at  the  b^  ib^    Payments iataabadker's 
cuirent  account,  how  imputed,  424.    Payment  by  the  drawer  ez- 
tinguishes  the  bill  when  die  holder  has  agreed  to  take  him  aa.pariDd* 
pal  debtdr,  424-5.    Debtor  liable  for  the  amount  of  a  bill  paid  into 
u  banking  house  in  his  own  name,  425.    Partial  payment  msi|r  be 
taken,  425-6.    Bifi  or  note  to  be  protested  quoad  ui^  426.  JBay- 
ment  by  compensation.     Vide  Ckympeueatian.     Novation.  ••  Vide 
Novation,     Recdpt  for  payment.     Viik  JRece^t     Evidenee  of 
payment  from  frusts  and  drcumstaaces,  429-«31.       Payme^H  ob- 
tsdned  through  fraud  or  concealment  may  be  recovered  back,  431*2. 
or  when  made  in  consequence  of  fraudulent  increase  of  the  wam^ 
432 ;  or  after  recourse  is  lost,  ib. ;  or  to  a  wrong  person,  ib^— Pay- 
ment, when  not  recoverable,  though  made  on  a  foiged  HJgnaturc^  ib. 
Payment  by  mistake,  43S.    When  a  party  has  got  money  frtNoa  tke 
acceptor  to  make  payment,  is  he  entitled  to  withhold  it  ?  433.    Does 
payment  give  the  acceptor  a  claim  of  indemnity  ?  433-4. 
Payment  supra  proiesiy  when  competent  ?  495 ;  without  omsent  o§  the 
party  for  whom  it  is  made,  ib. ;  by  the  drawee  after  acceptsnee,  ih* 
his  I'ecourse  in  such  a  case,  ib.     Protest  against  the  drawee  neces- 
sary before  such  payment,  496 ;  even  after  acceptance  st^ura  fwoteet, 
ib.     Additional  protest  necessary  by  a  party  uHlio  has  not  so  accepa- 
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ed,  lb.  Notice  of  payment  stipra  protest,  ib. ;  when  ?  497-8.  Is 
hdder  bound  to  take  payment  supra  protest  ?  498.  Rule  of  prefe- 
rence when  several  parties  offer  to  pay  supra  protest,  ib.  Rights  of 
party  paying  supra  protest.  Claim  by  him  gainst  the  acceptor, 
499.  Claim  of  party  paying  for  an  indorser,  ib.  Effect  of  payment 
supra  protest  after  the  drawee  s  acceptance,  499,  500. 

Penality  stipulation  of,  in  a  bill  or  note,  20. 

Plaee  tifmnhmg^  when  necessary  to  insert  it,  82-3. 

Phjbcs  of  payinmt  need  not  be  specified,  86 ;  unless  when  it  is  to  be 
made  in  a  certain  place,  ib.  Effect  of  specifying  it  in  a  memoran- 
d«n  to  the  bill  or  note  or  acceptance,  87.  Should  bill  or  note  be 
presented  to  the  debtor,  when  place  of  payment  not  specified  ?  41 2-9. 
Distinction  between  the  payee  and  indorsee  on  this  point,  413-4. 
Case  of  bills  payable  on  demand,  413.  When  place  is  specified  in 
the  body  of  a  bill  or  note,  it  must' be  presented  there,  414 ;  specifi- 
cataon  of,  in  a  memorandum,  or  in  the  acceptance,  451-5. 

PosiMUsy  days  of  grace  not  allowed  on  them  when  payablt*  after 
sight,  410. 

Post-<(ffieey  person  remitting  bills  or  notes  by,  not  liable,  344-5.  No- 
tice of  dishonour  by  post,  how  for  necessary,  510-1 ;  within  what 
tim«,  521-3. 

PostmasUr-^General  not  liable  for  bills  or  notes  sent  by  post,  344. 

Prestription  cfhUls  or  notes*  History  of  the  law  as  to  the  duration  of 
bills  and  notes  before  12  Geo.  Ill,  c.  72,  667-72.  Sexennial  pre- 
■erqytibn  introduced  by  that  act,  672-3 ;  its  provisions,  ib. ;  from 
what  term  prescription  runs  ?  673-5.  Rule  as  to  bills  and  notes 
granted  before  IGth  May  1772,  674-5;  when  their  term  of  payment 
is  before  or  after  that  date,  ib.  What  diligence  interrupts  prescrip- 
tion ?  676,  Interruption  by  commencing  action,  ib.  When  is  tlie 
action  held  to  be  commenced  ?  677,  Summons  must  libel  specirJ- 
ly  on  the  bill  or  note,  ib.  Effect  of  judicial  demand  in  a  process  of 
competition,  ib. ;  or  of  a  claim  in  a  sequestration  or  multiplepoind- 
ing,  677*^  Decree  against  one  party  interrupts  as  to  all,  678 ;  but 
a  decree  by  the  debtor  against  a  person  bound  to  relieve  him  will  not 
be  available  to  the  creditor,  ib.  Bill  or  note  ceases  to  be  effectual 
after  the  lapse  of  six  yearn,  679.  Decree  in  absence  after  that 
period  not  effectual,  ib. ;  unless  as  prima  facie  evidence  when  the 
defender  does  not  obje  *t,  680 ;  but  any  separate  obligation  remains 
effectual,  ib.  The  <lebt  may  also  be  proved  by  the  debtors  writ 
or  oath  after  the  six  years,  681 ;  its  subsistence  as  well  as  constitu- 
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tion  must  be  thus  proved,  661*S.    Ppoof  by  ackiMwrlcdgtciii,  mak" 
ings  of  interMty  partial  paymentay  682-3.    No  aach  admourtedgaail 
granted  wiUun  the  aix  yean  iaaiifficienty  684-6.    Law  of  Eng^aBd  on 
the  subject,  686-7.     History  of  the  dedsioiia  in  Scotland  on  dui 
pmnt,  688-91.    Does  the.  debt,  when  thna  prored*  nm  m  new  oexa* 
Dial  prescription  ?  691-S.  Acknowledgment  or  pnymenl  by  oae  party 
has  no  effect  against  another,  6M.     Is  an  acoomnMidation  ofaGgm 
bound  by  his  acknowledgment  after  die  six  years? 694^    Dooithi 
aeptennial  prescription  apply  to  endi  acase?696-7.  Aetioiibra^bl 
after  the  six  years  shoold  libel  only  on  the  debt,  697.    la  tha  dstorli 
judicial  admission  enough  without  his  writ  or  oath  ?  697-9 ;  cbboc  be 
enough  nnleas  it  proves  the  subsistence  of  die  debt,  699-700L  IVbst 
qualities  in  the  debtor's  acknowledgment  or  oath  are  iiiniaaw  or  ex- 
trinsic in  the  constitntion  of  the  debt?  700-2.    What  qodBtms  are 
intrinsic  or  extrinsic  to  the  subaistenoe  of  the  debt?  TOSMu    When 
is  its  subsistence  proved?  704-5.    Debtor  must  answeripedal  qas- 
stions,  ib.    No  summary  diligence  after  the  aix  yean,  705-6.    D^ 
ducdon  of  yean  of  creditoi^s  minority,  706 ;  competent  oaiyta  these 
who  ha?e  direct  right  to  the  bill,  706-7.    Period  of  tha  deblor'sevt- 
lawry  not  deducted,  707.    Sexennial  prescription  not  appEeaUa  to 
an  acceptor's  claim  of  relief  against  the  dnwer,  707-8.    In  what 
cases  iespectively  the  Scotch  or  English  piesuipiiou  ia  i^inBHie  ? 
708-9.    Exception  from  the  English  piascriptioii  irfieii  the  ddnsr  is 
beyond  seas,  710. 
Pretentmeniy  l.Por  acceptance,  not  generally  necessary  in  bib  pajabb 
at  a  fixed  term  or  after  date,  4S6.    Excepdona  to  due  rale^  487; 
advisable  in  all  caaes,  ib.;neeeaBary  in  bills  payable  after  sights  487-8; 
effect  of  non-presentment  of  bills  not  legally  stamped,  4S8L 
ment  necessary  though  a  bill  should  have  no  address,  ib. 
presentment  foracceptance  never  necessary,  lb.    Bffl  payaUe 
sight  should  be  presented  within  a  reasooaUe  time,  439.     IHntra- 
dons  of  diis  rule,  489-41.    Bills  payable  at  sight  should  be 
ed  for  acceptance,  441-2.    Is  the  proper  time  for  piescntmcnt  a 
stion  of  law  ?  442.   Hme  of  day  for  presentment,  ib. 
whom  ?  44pS  ;  to  a  company,  where  and  when  ?  ib. ;  to  an  h 
where, — if  he  cannot  be  found?  ib.;  or  has  left  the  kiagdoui  ?  444 : 
when  he  has  a  known  agent,  ib. ;  if  he  is  dead,  444-5w  Who  AomM 
present  if  the  creditor  is  dead  ?  445.    HoW  long  should  die  bfl  be 
left  with  the  drawee  ?  445 ;  measures  to  be  taken  if  he  k^ea  il»  Ik 
Fhoe  of  presentment.     Vide  PreserUmeni  for  payment, — 1L  Yf- 
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Bentment  for  payment  necessary  to  preserve  recourse,  446 ;  when 
necessary  to  give  a  claim  even  against  the  drawee  or  graiiter,  ib. 
Role  when  drawee  cannot  be  found,  ib. ;  when  he  has  left  an  agent, 
447.  Does  a  company  dispense  with  presentment  by  shutting  up 
their  bank?  ib. .  Measures  necessary  if  the  drawee  is  dead,  ib.  Case 
of  bills  not  legally  stamped,  447-8.  Neglect  to  present  a  bill  held 
by  the  Crown,  448.— Place  of  presentment.  Is  presentment  neces- 
sary to  preserve  recourse  when  no  place  is  specified  ?  448.  Effect  of 
specifying  place  in  ihe  body  of  the  document,  448-9 ;  of  printing  the 
place  beforehand  at  the  foot  of  it,  449  ;  of  accepting, "  payable  at  a  cer- 
**  tain  house,"  a  bill  drawn  payable  in  London,  450 ;  of  specifying  the 
place  in  a  memorandum,  451-2 ;  or  accepting  payable  at  a  certain 
place,  ib.  Does  the  1  and  2  G.  IV.  c  78  apply  to  presentment  as  in  a 
question  with  drawers  or  indoners  ?  451-2.  Effect  of  requiring  pay- 
ment at  one  of  two  places,  453.  Presentment  at  a  banking-house, 
ib. ;  where  a  banker  is  holder,  ib.  Practice  of  London  bankers,  454. 
Presentment  at  a  place  specified  in  a  memorandum,  not  necessary 
to  charge  acceptor,  ib.  Is  it  necessary  when  a  bill  is  accepted 
payable  at  a  certain  place  ?  455.  Decisions,  455-7.  Act  1  and  2 
G.  IV.  on  this  subject,  457-8»  Effect  of  not  presenting  at  a  place 
ipecified  with  reference  to  the  acceptor,  458.  IVesentment  of  bills 
payable  at  a  fixed  term,  459 ;  or  on  demand,  ib.  Can  a  guarantee 
insist  on  presentment  ?  ib.  To  whom  should  presentment  be  made  ? 
ib. ;  must  it  be  made  to  the  drawer  before  suing  the  indorser  ?  ib. 
Time  of  presentment  only  on  the  last  day  of  grace,  460;  not  valid 
if  made  after  the  days  of  grace»  ib.  Party  who  gets  a  bill,  so  that  he 
cannot  present  it  at  the  exact  time,  must  yet  employ  all  dispatch, 
461.  No  excuse,  that  throu£^  dispatch  of  other  parties  there  has 
been  no  loss  of  time  upon  the  whole,  462.  Bills  or  notes  payable  on 
demand  must  be  presented  within  a  reasonable  time  after  receiving 
them,  ib.  What  time  allowed  for  presenting  them  in  London,  when 
received  there,  463-4 ;  or  when  sent  thither  firom  the  country,  464-5. 
Time  for  presenting  cash-notes  which  are  in  circulation,  465.— 
^iUs  or  notes  received  in  a  different  place  from  that  of  payment, 
when  to  be  sent  off,  466.  Case  when  sent  by  the  second  day*s  poet, 
ib. ;  or  by  a  private  conveyance,  ib.  How  long  a  banker's  check 
may  be  kept  in  circulation,  467.  Bills,  notes,  &c  must  be  present- 
ed at  a  seasonable  hour,  ib. ;  can  only  be  presented  at  banks,  or  places 
of  business,  during  businesa  hours,  467-8 ;  unless  a  person  is  stationed 
at  the  bank  beyond  these  hours  to  give  an  answer,  468.  Rnesent- 
ment  to  an  ordinary  trader  may  be  made  at  any  hour,  except  the 
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usual  hcran  of  rest,  468.  Can  biUs  or  not^s  be  left  for  a  time  in  the 
debtor's  bands  ?  469.  Case  of  a  banker  first  refusing,  but  afterwards 
offering  to  pay  wben  tbe  bifl  has  been  sent  off,  ib. ;  of  an  agent  ofler- 
ing  payment  while  the  bill  is  mislaid,  so  that  he  cannot  make  pay- 
ment, 469-70.  Can  the  debtor's  death,  bankruptcy  or  imprisonnient 
excuse  want  of  presentment  ?  470-1.  "When  a  biD  is  presented  the 
day  before  it  is  due,  and  the  drawees  say  that  they  will  probably  pay 
it  next  day,  is  it  enough  to  present  the  day  after  ?  471-2. 

JPresumption  of  ptxymenl,  from  circumfttantaal  eridence,  430;  from 
kpse  of  time,  667-72. 

Prwxapal.     Vide  Agent 

ProewraHmu     Vide  Agent. 

Pramiswrtf'Wde,     Vide  Bills  etnd  notes. 

Prwf^  necessary  with  regard  to  bills  and  notes.  Execution  of  the  bill 
or  note  must  be  prored  by  producing  it,  650.  What  if  it  is  lost  or 
destroyed?  651; 'must  the  genuineness  of  the  original  be  proved 
in  that  case  ?  651*-2.^  Proof  oif  signatures  not  necessary  in  Scotland* 
652.  RBramption  that  the  holder  is  payee'  (nt  special  indonee,  653. 
Pkoof  of  negotiation,  472,  513-17,  and  658. 

PtUesty  necessary  on  the  dtawee*B  or  maker^s  reftwal  to  accept  or 
pay,  472-3 ;  milnner  of  taking  it  in  Scotland,  473 ;  no  equivalent 
for  it  admitted,  ib. ;  necessary  as  a  ground  of  claim  in  bankniptcy, 
473-4 ;  how  far  necessaiy  on  English  inland  bills,  474.  PrMmt- 
ment  previous  to  protest,  how  made  ?  475.  '  Notaiy  interealed  can- 
not make  it,  ib. ;  at  whose  instance  it  may  be  made,  ib. ;  before  wit- 
nesses, ib.  Is  protest  sufficient  on  presentment  by  the  notary's 
derk?  475-6.  Noting  of  the  bill  or  note  on  vefusal  to  accept  or 
pay,  477 ;  form  of,  ib. ;  sufficient  in  the  meantime,  and  protest  ex- 
tended afterwards,  ib.  Not  necessary  to  transmit  protest  or  a  copy 
along  with  notice,  478.  Instrument  of  protest  necekary  in  Scotland 
for  summary  diligence,  ib. ;  requisiiaes  of.  478-9 ;  stamps,  ib. ;  vide 
Sttmps.  Form  of  instrument,  479-80;  witnesses,  480 ;  must  ^y 
subscribe  ?  ib.  Is  instrument  prpbatrve  ?  ib.  Cannot  be  taken  except 
by  a  notary,  ib.  Bills  payable  at  fixed  term,  if  presented  for  accep- 
tance, mtist  they  be  also  presented  for  payment?  481.  Are  a  separate 
protest  and  notice  of  non-payment  necessary  in  that  case  ?  ib.  Bill 
must  be  noted  as  soon  as  acceptance  or  payment  is  refused,  ib. ;  on 
the  last  day  of  grace,  482 ;  or,  if  it  is  a  Sunday  or  holiday,  on  the  day 
before,  ib.  If  it  is  a  holiday  by  the  holder's  peculiar  religion,  then 
•  im  th^  next  day,  ib.    Excuses  for  delkying  to  present  and  pretest. 
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ib.  RvkMtoftbiawliichtheliolderliMgotiftertlietenBofp^^ 
iiienty48S.  Timeof  dayibtproCe8tiDg,48S-4;  agaiost  whom  11101114 
Aepfotett  betaken?  464;  where ?ib»  Aoteet on  m  oonditioiial  or 
partial  aoeeptaBoe»  ib.  No  piecne  form  of  worda  reqinxed  in  a  prO" 
teaty  485*  BUI  when  heM  to  be  jHoteated  for  non-paymenty  thoog^ 
tlua  IB  not  ezpreaaedy  ib.;  sufficient  when  the  proteat  bean  the  bill  to 
be  dnly  preaentedy— not  aofficient  to  atate  that  it  waa  presented  in 
the  town  where  the  drawee  livea,  if  it  waa  made  payable  at  hia 
honaoy  485-6.  Inatniment  extended  in  name  of  party  who  did  not 
take  the  protesty  486.  Diligence  in  name  of  anch  party,  ib.  Want 
of  proteat  not  excnaed  by  drawee  or  grantor's  bankruptcy,  ib. ;  want 
of  proteat  on  an  unstamped  bill  or  note^  ib.  Indorsability  of  proteat- 
ed  bin  or  note,  487.  Phyteat  for  better  aecority,  when  and  againat 
wbomt  ib. ;  effect  of,  ib. ;  ia  it  allowed  in  Scotland  ?  ib.— Acceptance 
stqnv protesif  vide  AcoqOainee. — ^Payment  mpraprdesij  videPay-^ 
ment — Proteat,  aaaignation  of  fdnds  by,  79-80. 

IVotmi^Cftelleftor  of  a  bill  or  note  lost  or  destroyed,  345. 

Pupilsy  222 ;  deeds  by  them  nnll,  ib. 

Banking  on  bills  and  notes.     Vide  Bamkrvpiey. 

Beoapi  mnst  be  given  for  payment,  427 ;  should  be  written  on  the 
bin  or  note,  427-8 ;  is  exempted  from  stamp-duty,  428 ;  general  re- 
ceipt presumes  payment  by  acceptor  or  grantor,  ib.  Effect  of  biU 
and  protest  being  in  the  hands  of  an  indoraer,  ib. ;  of  a  receipt  to  an 
indoraer,  ib. ;  of  receipt  found  in  the  creditor^a  pooseasion  at  hia 
death,  429. 

BeeouTsey  holder'a  rig^t  of,  185-6 ;  againat  the  indoraer,  305-6 ;  meana 
of  preserving  recourse.    Vide  NeffoHaiion. 

Be-exehange.   Vide  Rodumge. 

Begistry  acte^  bills  or  notes  granted  for  price  of  a  ahip^  not  tranaferred 
in  terma  of,  void,  149. 

Begielralion  of  proteat,  effect  o^  612-13 ;  is  mandate  neceasary  for 
registering  it?  613-4. 

Be^ieeuing,  What  notea  may  be  re-iaaued  ?  47-8» 

Beleaeej  wnaJAon^  cr  indulgence*  Holder  not  bound  to  aue  any  one 
obligant  in  order  to  preaerve  recourse  againat  another,  574 ;  may 
take  a  partial  payment  or  security  from  a  prior  obligant  without  lo- 
aing  recoune  against  the  subsequent  pardea,  574-5 ;  but  loaea  auch 
reoonrae  by  discharging  a  prior  c^ligant,  575-6,  even  on  payment  of  a 
compoaition,  576,  unJeas  under  a  commiasion  of  bankruptcy  or  aeques- 
tiiation,  576-80.  Agreement  to  give  time  to  a  prior  obligant  rafeaaea 

3  w 
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hSU  or  note  without  agrees^fppt  ^t^^gi^  ti»^  $M-»2;  *i«d> 
>    mont  .ia  ^^voifi;  of  poftei^  :<444iaiitfi  '4ie9:  aeti 

.'  lo»oriiuloDB#[%ibwBi6m4^|i^^ 
.  AirtF :  efUB#Q$  objfoa  wM  b0  ;hi#  ^MI0|e4  1$  ^  mMgmtmti  996^ 
nor  whrnhe  19  the  pirty  aflCM(i|fMb(M  hy^th^  UQ  or  iwii^686-7; 
htt^BetesMorittdiilgeiioet^itsaflb^^l^^  Mi«r  doMrMife- 

letifH^  o4^  paii^  if  th^tlf^tctr «y|e  pnw  to-^^l^nni^  «ifc  tba  W  or 
luvte,  .587-0. 

B€8iikakm,(^amitui^,22S4t,     Vide  J^^. 

JRe8iru^im,m4f;tri^aia^  394,    l^id(»  Imkfrfaitkm^ 

J&fanlHMi,  efiwt  of»  with  i«gia4'lo.byk  M  ilot«Bft  8344^1  wMi  n- 

gard  to  cross  bOk  and  not^  MArMu    Ftii»  Sgyii|riy*ty» 
Sequestration 6i biila  or nolesi  320 ;  in  bantonpffly,  flftuld;  717-18» 

«<  <«5'.    Vide  Bankruptcy, 
Sexennial  prescription.    Yide  Pr^cHptioi»* 
Short.HflSf  iu^an9  of,  801. 

SigAL    Bills-  snd-  nates  payable  at  or  after  sight  vbeii  da^  409-IO ; 
.  10^  dayii  of  gpace  allowed  vfm,  them?  405-6;  interwt  andwwi, 

wlien;doe9iitcpaun.ence?6^fr.    .. 

Sm^ggi^^  W^  Qiifm4ef(»io%  iUts^ 

spirituous  liquors*  Bills  or  notes  granted  for  smaller  amoiuiittaa'91^* 

iS'toiT^,  necessary  in  billi|<.4Wn0te6y,9S$  statutes*  rob|ii^i  t%  ik  Se- 
gnlating  statute,  55  Geo.  III.  c  liB4»  33.     Vide  JppendJr^  A^  ^ 

•  Inhip^>ifl%i  drt^,.o>r,oi4^  tq  ||i^(b«BreE.^  to. older,  S4n  St^m^ 
different  when  payable  on  demand,  or  in  ty^  m^Htths  aftapr  dt$t*j  or 
8i>x^ dip^^aftfr sight,  #id. wben  b^nd  th^se«p$»ied%  34i  iiimii« 
tion  of  the  act  on  this  subject,  34.  Penalty  of  pfst-dnaiai^rik^  Do- 
cuments liable  to  d^  as  U])%,jd9sf^'  <^..|vde»»  34-6<  Fow%a  Uk 
;.w^t9  ig^Mm  fwgi^  M^h  ^»Ae  quismdalsi'as  inHaa^l  faais,  4(6^  k 
aettar  tumble  t^c4i|typ|i$<  epeeififfd'.iv  A^p^.^^.'£k  iNoiea;  pafaH^  t> 
bc«iB«i^i^4wa»d«M¥|B  <)»»  af  .?i%tpMi,  liaHi.'^  mm%  Atfy  •  'f 

ioad«^i4i^<ib.i.e3M!lBptiw  whffkfjg^Nte^ig^xftrittdft  flm  pwiaHf*  ih> 
Sl9m^lm9,iBflt,  fipp)ic#te  ,to^hi}to.dmra  dhvMi  ^"^^^  ^Mtt 
ti^A.4q>eadp,M'th|e  pla^e  ath^ira  hiHsME^  dn{W«,  ik  JSMb. 

in  £p^«ad  a^h  a.  for^iffi^^fl? 


laws  iq>p1y  to  bills  or  notes  drawn  abriMkl,  38.  Documents  eteiilf^ 
ed  1^»  BiaApBy  38-9.  Recei])t^  on  blllS)  notes^  kt.  eitempted,  41^. 
B^  dfaftfr  dr  ordera  on  btoke#s  Must  harre  trtti»  dHte  nuA  ^fo^^e  of 
issuing,  39 ;  penalties,  ib.  Promissory-notes,  different  eliAdei.  of, 
liable  to  duty,  40.  CerMili  ndtes  cKimol  lie  Te-lMiic^,  41.  Docu- 
ments liable  to  duty  aA  lioi^,  ib.'  C^Mili  nsiee  eitttilipte^  fMn 
duty,  41-2.  Stanq>  mnst  be  t&tei  Ml#»  kmU^Moti  is  .mitten,  ift. 
Bills  or  notes  murtamped,  or  wtilMi  wa  Improper 'sttnips^  4^4^5-6. 
Power  of  stamping  on  payment  of  a  peinltyi  ik^  Wbdt  duty  pkiy- 
aUe  on  a  bitt  or  note  st^p^ting  interest,  4&  R«4B^iiivig  of  eerfem 
notes,  47.  Liioenses  ne^sMuy  for  i^i^Ming,  47^  Cetflposilion 
paid  by  Bank  of  England  for  re-issuing,  42.  Notes^  ^  wIvSeh  can- 
mrtbe  re-issoed,  46.  Bttl  payttl^  to  ^dsmwer  maybe  indorsed  by 
him  without  a  new  stamp,  ib.  Alteration  on  biUs  or  notes  without 
a  new  stamp  wbmi  they  are  complied  and  issued,  reitdeA  them 
null,  210-11 ;  unlesB  made  to  correct  ft  mistaklij  lb. ;  «4mi  $t^  they 
held  to  be  issued  so  m  to  ezdude suCh^idieHitiMi?  1^1 1-14;  tlM» IMd- 
er  must  prove  that  the  alteration  was  made  before  issuing,  214-15. 
Stamps  on  instruments  of  pretest,  479* 
Statutes  ciiecL^Scotch  StatiOes.  1579,  c  89,  49, 52.  1592,  c^  143, 
828.  1594,  c220,  144.  1621,  cH  152.  102i,  c*ld,  724  ef 
My.  7S4  ei  »eq.  1681,  c  5,  49.  1661,  c  flO,  2,  591,  643- 
4.9L50.     1606,  c5,  711-12^2  et  9eq,     1696,  c25,  59.     1096, 

c36,    3,  591-2. British  Statutes. ^S  Anne,  c  9,    152»    9 

Anne,  c  14,  154.  12  Anile,  stat.  2,  c.  10,  156.  6  Geo.  L 
c  18y  151.  7  Geo.  11.  c.  8,  150.  IS  Geo.  11.  c  19,  iK  18 
Geo.  IL  c24^  ib.     19  Geo.  II.  c37,  151.    22  Geo.  II.  g.47, 

150.  5  Geo.  III.  c  49,  220.  12  Geo.  III.  c.  72,  4, 336,  475, 592- 
3,  672-3.  22  Geo.  III.  c  25,  151.  22  Geo.  Ifl.  c.  33 ;  and  other 
early  sta%  acts,  38.    3^  Geo.  ill.  c.  45,  218.    45  Geo.  III.  c  72, 

151.  49  Geo.  UI.  c  126,  139.  51  Geo.  III.  c  127,  219.  54 
Ge)D.  in.  c  137,  148,  719,  824.  55  Geo.  m.  C 184,  39, 48.  58 
Geo.  III.  c.  93,  161.    69  Geo.  III.  c.  49,  216.     1  and  «  Geo.  IV. 

'    c  78,  364,  457.    4  Geo*  IT.  c.41,  149. M^tsk  Stat^fies.^ 

5  and  OEftWard  YI.  c.  16,  1^9.  1  James  I.  6. 15,  7^.  9  and  10 
Wiliiam  and  Miiry,  c  17,  5,  M3, 474.  10  rtnd  11  ^flliaih  III.  ^  6, 
151.  3^  tod  4  Anne,  c.  9^  5.  I9  Geo.  SPI.  c  St,  754.  24  G^o.  II. 
c  40,  149.  45  deo.  h.  c.  S0>,  8S6.  5  Geo.  III.  c  30,  149.  7 
Geo.  m.  c  SI,  825.  46  Geo.  IH.  1. 135,  8^.  49  Ofeo.  III. 
c.  re,  826-7; 
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Sioien  biU  ornate.     Vide  LoH  or  stolen. 

Sfyle.  Wben  the  country  in  whiclia  biU  is  drawn  luea  a  different  etyle 

'    from  tha^/Wi  which  it  is  drawn,  which  style  regulates  the  term 

payment,  407-8. 
SubeHtution  of  heirs  inH  bill  renders  it  nnll,  24. 
Sum  payable,  23-5.     Vide  BUU  and  notes. 
Swmmary  iUigence.     Vide  Action  and  diligence. 
Sunday,  bills  or  notes  may  be  dated  on,  78-9 ;  when  bill  or  note  fidls 

due  npon,  it  nrast  be  presented  and  paid  the  day  before,  405.    Whexa 

a  party  gets  notioe  of  dishonour  on  Sunday,  or  any  day  sacred  by 

his  rel^on,  he  need  not  send  notice  to  the  prior  obligants  till  th& 

following  day,  523-4. 
Signra  protesL    Vide  Aeoq^tance  supra  protest — Payment  supra  pro^ 

test. 
Surefyf  when  entitled  to  notice,  559-63 ;  when  discharged  by  release 

or  indulgence  to  other  parties,  587-9 ;  daims  o^  in  the  event  of  his 

prindpal  debtor's  bankruptcy,  821-7-43-56. 

Tender  (fpaymenif  eflfbct  of,  410 ;  when  to  be  made,  ib. 

IhtOTy  proving  ^  in  a  lost  bill  or  note,  345. 

Term  qfpaymenty  407-10.     Vide  Pc^fmenL 

Trans^rence  of  biHs  or  note,— by  delivery ;  vide  Delivery; — aaaig- 

nation  of  funds  by ;  vide  Ddiveryi-'^y  indorsation ;  vide  Indor- 

saHon. 
Trtutee,  bill  taken  payable  to,  whether  he  can  nidorse  it,  288;  right 

to  receive  payment  of,  289 ;  when  personally  bound  by  subscrihiqg 

a  bill  or  note,  254-61-2. 

Unstem^^  bUts  or  notesy  eflbct  of  neglectii^  lo  negotiate  them,  438. 

Usaneef  lAaX?  408;  lengdi  of,  ib«;  double  or  treble  usance,  ib.;  half 
nsanoe,  ib. 

Usmryj  when  committed?  156.  Usurious  contracts  declared  void  by 
12  Anne^  Stat.  2,  c  16,  ih.  When  is  the  act  of  usury  completed?  157- 
74;  how  proved,  158.  Bill  or  note  granted  in  part  for  usury  imD, 
ib. ;  tfaongfa  the  contract  is  annulled,  the  debt  may  be  proved  olNmdi^ 
ib.  note.  RepetitiiMi  of  usurious  profits,  ib.  Whether  the  usurious 
contract  can  be  aBnuHed  without  paying  the  prindpal  and  legal  inte- 
rest, 158-60.  New  security  for  principal  and  legal  interest  wiH  be 
good,  160.  Indorsees  of  usurious  bills  or  notes  have  no  good  cbim, 
161-3 ;  till  recently,  by  56  G.  Ill,  c  93,  163 ;  excepdons  in  their 
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faTOur  under  the  old  hw,  lGi4>7.-^U8iir]r  m  bill  trttmctioiiB.  Dii- 
coant  allowed,  167-8 ;  but  only  on  biDs  at  a  discountable  date,  168 ; 
preminm  to  an  acceptor  for  paying  before  the  time,  ib.  Sale  of  billa 
end  notes,  168-9.  Penalty  in  case  <^  a  note  payable  by  instalments, 
169.  Comnussion  allowed,  169 ;  unless  when  charged  for  advance 
of  money,  170-1;  charged  by  merchants,  171;  or  bankers,  ib.; 
tdien  ezorlntant,  170 ;  proper  rate  of  comnussion,  171-2.  Usury 
by  giving  bills  instead  of  money,  without  deducting  interest  for  the 
time  they  hare  to  run,  172-3 ;  exceptions,  173 ;  where  the  discount- 
er has  got  no  money  for  discounted  biUs,  173-4.  Anticipation  of 
interost,  174.  Accumulation  of  interest,  175.  Practice  of  bankers 
or  other  agents  on  this  subject,  how  finr  relevant,  ib.  Usury  by 
giving  goods  instead  of  money  at  an  over  value,  175-7.  Bottomry 
bonds,  and  other  contracts  of  risk  not  usurious,  177.  Penalties  of 
usury,  178. 

Vakte  recdvecL  These  words  not  necessary,  102 ;  except  for  certain 
purposes  in  English  inland  bilk,  ib. ;  meanii^  of,  in  a  bin  payable  to 
a  tfand  party,  ib. ;  in  a  bill  payable  to  the  drawer,  ib.  Vahie  pre- 
sumed in  Scodand  to  have  been  given  by  payee  or  other  holder,  un- 
less disproved  by  his  writ  or  oath,  103-5,  287-8,  327 ;  kind  of  va- 
lue which  is  presumed  in  different  cases,  105-6 ;  value  in  account, 
106-13.  Value  in  acceptor's  hands  not  presumed  at  first  in  Scot- 
land, unleas  expressed,  107 ;  but  would  probably  now  be  presumed 
in  dl  cases,  108-11 ;  though  there  was  a  fjedse  description  of  value, 
110-11.  Is  it  presumed  in  a  bill  granted  on  deathbed?  111-12; 
presumption  o^  in  a  tase  tried  under  the  vesting  act,  112.  Law 
of  Scotland  as  to  presumption  of  value  received,  114 ;  may  finaud  be 
proved  against  this  presumption?  116-22.  Law  of  England  on  this 
tnbjeet,  115-26-7.  Kxception  from  the  presumption  of  value  in  bills 
or  notes  extorted,  123-4;  or  subscribed  by  a  minor  without  consent 
of  his  cnralorB,  125.  Deierice  of  intoxication,  124-5.  Want  of 
consideration,  how  it  is  provcB  in  England,  and  how  it  must  be 
proved  in  Scotland,  128<-30.    lOe  J  consideration.   Vide  Qmsidera- 

Verbal  noHce  of  diahononr  sufficient,  507-8. 

FiMialibff  of  a  bill  or  note  by  material  altoations,  eflbet  of,  206-9;  at 

common  law,  ib. ;  by  the  stamp  laws,  211-14;  by  adding  to  the 

sum,  83-5. 
Wagers^  illegal  u  considerations  for  bills  and  notes,  137. 
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